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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA* 
Public  S«rnca  Commiitioiu 

A.  6.  Pattebson,  President,  Albany. 

B.  H.  CoopEB,  Montgomery. 
8.  P.  Qaillabd,  Mobile. 


Hugh      White,      Secretary,      Mont- 
gomery. 

ARIZONA. 
Corporation  CommiMioB. 

D.  F.  Johnson,  Chairman,  Phoenix. 
Aicos  A.  Betts,  Phoenix. 
LosEN  Vaughn,  Phoenix. 


COLORADO. 
Public  Utilities  CommiMioB* 

Gbant  £.  Halderman,  Ohairmaa, 
State  Capitol,  Denver. 

A.  P.  Anoebson,  State  Capitol,  Den- 
ver. 

Frank  P.  Lannon,  State  Capitol, 
Denver. 


P.  J.  K.  MoBbide,  Secretary,  Phoenix. 

ARKANSAS. 
Railroad  CommissioB. 

W.  E.  Flotd,  Chairman,  Little  Bock. 
Joe  Haboage,  Arkadelphia. 
J.  G.  Walkeb,  Newport. 


H.  6.  Combs,  Secretary,  little  Rock. 

CALIFORNIA. 
RaHroad  CommitMon* 

Habi«et    W.     Bbundigs,    President, 

Flood  Bldg.,  San  Francisco. 
H.   D.   Loveland,   Flood  Bldg.,  San 

Francisco. 
Ibving    Mabtin,    Flood    Bldg.,    San 

Francisco. 
Chesteb  H.  Rowell,  Flood  Bldg.,  San 

Francisco. 
H.  Stanley  Benedict,  Flood  Bldg., 

San  Francisco. 


H.    O.  Mathewson,  Secretary,   San 
Francisco. 


Betty  Sooggan,  Asst.  &  Acting  Secy. 

CONNECTICUT. 

Public  Utilities  CommissioB. 

RiCHABD  T.  HiGGiNS,  Chairman,  Wi»» 

sted. 
Chas.  C.  El  well.  New  Haven. 
Joseph  W.  Alsop,  Avon. 


Henby  F.  Billings,  Secretary,  Hart^ 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  ConunissioB. 

Colonel  Chables  Kblleb,  Chair- 
man, District  Bldg.,  Washington. 

CuNO  H.  Rudolph,  District  Bldg., 
Washington. 

Jas.  F.  Oysteb,  District  Bldg.,  Wash- 
ington. 


Walteb  C.  Allen,  Executive  Secre* 
tary,  District  Bldg.,  Washington. 

FLORIDA. 
Railroad  Commission. 

R.  Hudson  Bubb,  Chairman,  TaUa* 

hassee. 
A.  D.  Campbell,  Tallahassee. 
A.  S.  Wells,  Tallahassee. 


Lewis  G.  Thompson,  Secretary,  Tal- 
lahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA. 
.  RaiiroAd  CommUsioii. 

Chablbs  Murphet  Candleb,  Chair- 
man, Atlanta. 
Paul  B.  Tbammell,  Dalton. 
Jahes  a.  Perry,  Atlanta. 
John  T.  Boifeuillkt,  Macon. 
J.  D.  Price,  Athena. 


Albert  Coluer,  Secretary,  Atlanta. 
HAWAU. 
Public  Utilities  CommlssioB. 

Ralph     E.     Woollbt,      Chairman, 

Honolulu. 
Alex.  J.  Gignoux,  Honolulu. 
G.  G.  BocKUB,  Honolulu. 


Glenn  Van  Auken,  401  State  Home, 

Indianapolis. 
Maurice  Douglass,  401  State  House, 

Indianapolis. 
Edgar  M.  Blessing,  401  State  House, 

Indianapolis. 


H.  P.  O'SULLIVAN,  Secretary,  Hono- 
lulu. 
J.  T.  PHnxiPS,  Auditor,  Honolulu. 

IDAHO. 
Public  Utilities  Commissloii. 
Gw).  E.  Erb,  President,  Boise. 
E.  M.  SwEELEY,  Boise. 
J.  M.  Thompson,  Caldwell,  Idaho. 


C.  J.  Callahan,  Secretary,  Boise. 

ILLINOIS. 
Commerce  CommissioB. 

Frank  L.  Smith,  Chairman,  Dwight. 
CiRCERO  J.  LiNDLY,  Greenville. 
Pat  H.  Moynihan,  Chicago. 
James  F.  Suluvan,  Chicago. 
Hal  W.  Trovillion,  Herrin. 
At.»t  J.  Johnson,  Chicago. 


L.  C.  Loughry,  Secretary,  401  State 
House,  Indianapolis. 

IOWA. 

Board  of  Railroad  Commisdonert. 

Charles  Webster,  Chairman,  Wau^ 

coma. 
Dwight  N.  Lewis,  Des  Moines. 
Fred  P.  Woodruff,  Knoxville. 


George    L.    McCaughan,    Secretary, 
Des  Moines. 


KANSAS. 

Public  Utilities  Commlsnon. 

Clyde  M.  Reed,  Chairman,  Topeiuu 
H.  A.  Russell,  Topeka. 
J.  W.  Grebnleaf,  Topeka. 


Julius    Johnson,    Secretary,    Rock 
Island. 

INDIANA. 
Public  Service  Commission* 

J.  W.  McCardle,  Chairman,  401  State 

House,  Indianapolis. 
George  M.  Barnard,  401  State  House, 

Indianapolis. 


R.  C.  Dbllinger,  Secretary,  Topeka. 

KENTUCKY. 

Railroad  Commission. 

J.  S.  Cooper,  Chairman,  Somerset 
F.  N.  Burns,  Paducah. 
£.  C.  Kash,  Jackson. 


W.  W.  Jesse,  Secretary,  Frankfort. 

LOUISIANA. 

Public  Senrice  Commission. 

Shelby    Taylor,    Chairman,    Baton 

Rouge. 
John  T.  Michel,  New  Orleans. 
HuEY  P.  Long,  Shreveport. 


Henry  Jabtrembki,  Secretary,  Baton 
Rouge. 
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MAINE. 

Public  Utilities  CommlMion. 

Chas.  E.  Gurxet,  Portland. 
Hebbebt  W.  Tbaiton,  Augusta. 
Albebt  Gbeenlaw,  Augusta. 


Gbobge  F.  Giddings,  Clerk,  Augusta. 

MARYLAND. 

PoUie  Senric^  Commisston. 

WuxiAM  Bf.  Malot,  Chairman,  Mun- 

sey  Bldg.,  Baltimore. 
J.    Fbaivk    Habpeb,    Munsey    Bldg., 

Baltimore. 
Ezra    B.    Whitman,   Munsey    Bldg., 

Baltimore. 


Frank  Habpeb,  Executive  OflBcer, 
Munsey  BIdg.,  Baltimore. 

Ben  J,  T.  Fendall,  Secretary,  Mun- 
sey Bldg.,  Baltimore. 

MASSACHUSETTS. 

Commission   of  the   Department  of 
Public  Utilities. 

Henbt    C.   Attwiix,   Chairman,   167 

State  House.  Boston. 
EvEBBTT  E.  Stone,  167  State  House, 

Boston. 
AiiONZO   R.  Webd,  167  State  House, 

Boston. 
David    A.    Ellis,    167    State   House, 

Boston. 
Henbt  G.  Wells,  167  State  House, 
.  Boston. 


Andrew  A.  Highlands,  Secretary, 
167  State  House,  Boston. 

MICHIGAN. 

Public  Utilities  Commission. 

Sherman  T.  Handy,  Chairman,  New 
State  Office  Bldg.,  Lansing. 

WnxiAM  M.  Smith,  New  State  Office 
Bldg.,  Lansing. 

WnxiAM  W.  Potteb,  New  State  Of- 
fice  Bldg.,  Lansing. 

SAMUEt  Odell,  New  State  Office 
Bldg.,  Lansing. 


Eabl  R.  Stewart,  New  State  OffiM 
Bldg.,  Lansing. 


Will  H.  Bbunson,  Secretary',  New 
State  Office  Bldg.,  Lansing. 

MINNESOTA. 

Raflroad  and  Warebouso 

Commission. 

0.  P.  B.  Jagobbon,  Chairman,  State 

Capitol,  St.  PauL 
Fbed  W.  Putnam,  State  Capitol,  81 

Paul. 
Ivan  Bowen,  State  Capitol,  St.  PauL 


Thos.  Yapp,  Secretary,  St.  PauL 

MISSISSIPPI. 

Railroad  Commission. 

Geoboe  R.  Edwabds,  President,  Mo- 

Cool. 
W.  B.  Wilson,  Corinth. 
C.  M.  Morgan,  Hattiesburg. 


Ja^es  Galgeban,  Secretary,  Jackson. 
M.  C.  MooBE,  Rate  Expert,  Jacksoiu 

MISSOURL 
Public  Service  Commission. 

John  A.  Kubtz,  Chairman,  Jefferson 

City. 
Edwin  J.  Bean,  Jefferson  City. 
Noah  W.  Simpson,  Jefferson  City. 
Edward  Flad,  Jefferson  City. 
Hugh  McIndoe,  Jefferson  City. 


L.   H.    Bbeueb,   Secretary,   Jefferson 
City. 

MONTANA. 

Bdard    of    Railroad    Commisslonert 
and  Public  Service  Commission. 

Lee  Dennis,  Chairman,  Helena. 
Daniel  Botle,  Helena. 
S.  M.  Ross,  Helena. 


E.  G.  ToQMET,  Counsel  &  Secretary, 
Helena. 
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NEBRASKA. 

Stale  Railway  Commission. 

H.  6.  Tatlob,  Chairman,  State  Capi- 
tol, Lincoln. 
T.  A.  Bhowne,  State  Capitol,  Lincoln. 
H.  L.  Cook,  State  Capitol,  Lincoln. 


John   E.   Cubtiss,   Secretary,   State 
Capitol,  Lincoln. 

NEVADA. 

Public  Service  Commission. 

J.  F.  Shaughnesst,  Chairman,  Car- 
son City. 
W.  H.  Simmons,  Reno. 
J.  G.  ScBUOHAM,  Carson  City. 


BiNBON   Wbight,   Secretary,   Carson 
City. 

NEW  HAMPSHIRE. 
Public  Service  Commission. 

William    T.    Gunnison,    Chairman, 

Rochester. 
Thomas  W.  D.  Wobthen,  Concord. 
John  W.  Stobbs,  Concord. 


Walteb  H.  Timm,  Clerk,  Concord. 
Mabt  a.  Nawn,  Assistant  Clerk,  Con- 
cord. 

NEW  JERSEY. 

Board  of  Public  Utility  Commis- 
sioners. 

John   J.   TSbacy,   President,  Jersey 

City. 
Habbt  V.  OsBOBNB,  Newark. 
Habbt  Bachabach,  Atlantic  City. 


Alfbbd  N.  Babbeb,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  Corporation  Commission* 

Hugh  H.  Williams,  Chairman,  Santa 

Fe. 
J.  M.  Luna,  Santa  Fe. 
Bonifacio  Montota,  Santa  Fe. 


A.  L.  MoBBisON,  Clerk,  Santa  Fe. 


NEW  YORK. 

Transit  Commission. 

Gbobgb  McANEmr,  Chairman,  49  La* 

fayette  St.,  New  York  City. 
Lbbot   T.    Habknbss,    49    Lafayette 

St.,  New  York  City. 
John  F.  O'Ryan,  49  Lafayette  St., 

New  York  City. 
HowABD  Thaycb  Kingsbuby,  Coun- 

seL 


James  B.  Walkeb,  Secretary,  49  La- 
fayette St.,  New  York  City. 

NEW  YORK. 

Public  Senrice  Commissiont 

William  A.  Pbendebqast,  Chairman, 

Albany. 
William  R.  Pooley,  Albany. 
Chablbs  Van  Voobhis,  Albany. 
Oliveb  C.  Semple,  Albany. 
Chables  G.  Blakeslee,  Albany. 

Ledyabd  P.  Hale,  Counsel,  Albany. 
Fbancis  E.  Robebts,  Secretary,  Al- 
bany. 

NORTH  CAROLINA. 

Corporation  Conunissioa. 

William  T.  Lee,  Chairman,  Raleigh. 
Geobge  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Raleigh. 


R.  0.  Self,  Clerk,  Raleigh. 
NORTH  DAKOTA. 

Board  of  Railroad  Commissioners. 

Fbank    Milhollan,    President,    Bis- 
marck. 
C.  W.  McDonnell,  KensaL 
W.  p.  Stutsman,  Mandan. 


J.    H.   Caldebhead,    Secretary,    Bit* 
marck. 

OHIO. 

Public  Utilities  Commission. 

Geo.  T.  Poob,  Chairman,  Columbus. 
Elisha  A.  Tinker,  Columbu?. 
Chablbb  C.  I^Iarshall,  Columbus. 


Jos.  E.  Baird,  Secretary,  Columbus. 
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OKLAHOMA. 

Corporation  CommUsion. 

Campbell  Russell,  Chairman,  Okla- 
homa City. 
Abt  L.  Walkeb,  Oklahoma  City. 
E.  R.  Hughes,  Oklahoma  City. 


O.    F.    Smith,   Secretary,  Oklahoma 
City. 

OREGON. 

PuUic  Senrica  Comnutsion. 

Fred  A.  Williams,  Chairman,  Salem. 
Hylen  H.  Coret,  Salem. 
Fbed  6.  BuoHTEL,  Salem. 


Wm.  p.  Ellis,  Secretary,  Salem. 

PENNSYLVANIA. 

Public  Senrica  Comiiiitsioii. 

Wm.  D.  B.  Ainey,  Chairman,  Harris- 
burg. 

Samuel  M.  Clement,  Jr.,  Philadel- 
phia. 

S.  Ray  Shelby,  Uniontown. 

John  W.  Reed,  Clearfield. 

John  S.  Rilling,  Harrisburg. 

James  S.  Benn,  Philadelphia. 

Milton  J.  Bbecht,  Lancaster. 


Jno.  G.  Hopwood,  Secretary,  Harris- 
burg. 

PHILIPPINE  ISLANDS. 

PuM>c  Utility  CommiMion. 
J^DGE  Mariano  Cm,  Commissioner, 
Manila. 

Attobney    Fbancisco    Vhxanueva, 
Jb.,  Secretary,  Manila. 

PORTO  RICO. 

Public  Sarrica  CommiMion. 

JosA  £.  Benedicto,  Chairman,  San 

Jiian. 
GuiUJCBMO  Estsves,  Vice-Chairman, 

San  Joan. 
J.  W.  Bonnsb,  San  Joan. 


Manuel  Camuj^as,  San  Juan. 
Salvador  Mestbb,  San  Juan. 
Paul  G.  Milleb,  San  Juan. 
A.  Ruiz  Soleb,  San  Juan. 
Leopoldo  Figueroa,  San  Juan. 
GuiLLEBMO  Cabrera,  Mayaguea. 


FiLiPo  L.  DB  HosTOs,  Secretary,  Saa 
Juan. 

RHODE  ISLAND. 
Public  Utilidas  Commission. 

William  C.  Buss,  Chairman,  19  Col* 

lege  St.,  Providence. 
Samuel  E.  Hudson,  Woonsockei. 
Robert  F.  Rodman,  Lafayette. 


George   A.    Carmighael,   Secretary, 
Providence. 

SOUTH  CAROLINA. 
Railroad  Commission. 

Frank   W.   Shealt,   Chairman,  Co» 

lumbia. 
Jambs  Cansler,  Columbia. 
H.  H.  Arnold,  Columbia. 


J.  P.  Darby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 

Board   of   Railroad   Commistionart. 

J.  W.  Raish,  Chairman,  Pierre. 
D.     E.     Brisbane,     Vice-Chairman, 

Pierre. 
J.  J.  Murphy,  Pierre. 


E.  F.  Norman,  Secretary,  Pierre, 

TENNESSEE. 

Railroad  and  Public  Utiiitiaa 
Commission. 

B.  A.  Entx>e,  Chairman,  NaBhrille. 
Harvey  H.  Hannah,  Nashville. 
Julian  H.  Campbell,  Nashville. 


J.  H.  CoRBiTT,  Secretary,  Nashville. 
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TEXAS. 

Railroad  CommiMion. 

Alubon  Matfield,.  Chairman,  Aufi 

tin. 
Earf.e  B.  Matfietj),  Austin. 
Clabbnob  E.  Gilmobe,  Austin. 


E.  R.  McLean,  Secretary,  Austin. 

UTAH. 

Public  Utilitiet  Committion. 

A^BOT  R.  Hey  WOOD,  President,  Ogden. 
Wabben  Stoutnour,  Salt  Lake  City. 
Judge     Joshua     Gbeenwood,     Salt 
Lake  City. 


T.  B.  Banning,  Secretary,  Salt  Lake 
City. 

VERMONT. 

Public  Service  Commission. 

Walteb  a.  Dutton,  Chairman,  Hard- 

vick. 
WiLF.iAM  R.  Wabner,  Vergennes. 
Eu  H.  Pobteb,  Wilmington. 


Neil    D.    Clawson,    Clerk,   Brattle- 
boro. 

VIRGINIA. 

State  Corporation  Conoimission. 

William  F.  Rhea,  Chairman,  Rich- 

nbond. 
Alex  an  deb  Fobwabo,  Richmond. 
Bebkley  D.  Adams,  Richmond. 


Riohabd    T.    Wilson,    Clerk,    Rich- 
mond. 

WASHINGTON. 

Department  of  Public  Works. 

E.  V.  KuYKENDALL^  Director,  Olym- 
pia. 


Hance  H.  CuuLNn,  Asst.  Director  A 
Supervisor  of  Public  Utilities, 
Olympia. 

Frank  R.  Spinning,  Asst.  Director 
&  Supervisor  of  Transportation^ 
Olympia. 

James  Allen,  Asst.  Director  &  Super- 
visor of  Highways,  Olympia. 


J.  H.  Bbown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Service  Commission. 

Ebnest  D.  Lewis,  Chairman,  Charles- 
ton. 
Geoboe  H.  C.  Wiles,  Charleston. 
Edoab  G.  Rideb,  Charleston. 


R.  B.  Bebnheim,  Secretary,  Charles 
ton. 

WISCONSIN. 

Railroad  Commission. 

Cabl  D.  Jackson,  Chairman,  Madi- 
son. 
Henby  R.  Tbumboa^'eb,  Madison. 
Lewis  £.  Gettle,  Madison. 


C.  D.  Se  Chevebell,  Secretary,  Madi- 
son. 


WYOMING. 

Public   Service   Commission. 

Claude      L.      Dbapeb,      Chairman, 

Cheyenne. 
Maubice  Gboshon,  Cheyenne. 
H.  M.  Huntington,  Cheyenne. 


£•  N.  Cbowlet,  Secretaiy,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.    Proc    Nat.    Aaao.    B.  Annual  Proceedings  of  the  National  Aasocia- 

Comrs.    tion  of  Railway  Commissioners. 

Aon.  Rep.  Ala.  R.  C   Annual  Report  of  the  Alabama  Railroad  Com- 
mission. 

*  "    Ariz.  C.  C Annual    Report    of    the  Arizona    CorporatioD 

Commission. 

"         "    Ariz.  R.  C Arizoua  Railway  Commission  Annual  Reports 

1909-10. 

**  **  Ark.  R.  C.  ......  Arkansas  Railroad  Commission  Annual  Re- 
ports. 

**         **    Cal.  Bd.  B.  Co.  ..California   Board   of   Railroad   Commissioners. 

Annual  Reports. 

**         "    Can.  R.  C. Board  of   Railway   Commissioners  of  Canada 

Annual  Reports. 

**  •*  Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities  Commission. 

^         "     Col.  S.  R.  C Colorado   Stale  Railroad   Commission   Annua! 

Reports.     1907-14. 
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PUBLIC  UTILITIES 
REPORTS 


WASHINGTON    DBPABTMCNT    OF    PUBIjIO    WORKS. 

DEPAETMENT  OP  PUBLIC  WOEKS  OP  WASHINGTON 

V. 

EDMONDS  SPRING  WATER  COMPANY. 

£No.  6233.] 

Commissions  —  Orders  —  Noncompliance  —  Justification, 

1.  Circumstances  warranting  a  partial  noncompliance  with  a  Com- 
miasion  order  must  be  proved  by  the  delinquent  utility  to  justify  its 
position. 

Service  —  Improvements  —  Errors  in  plans  —  BesptmsilHlity, 

2.  Improvements  ordered  by  a  Commission  must  be  completed; 
and  a  Commission  will  not  take  the  responsibility  for  any  error  that 
may  develop  in  the  plans  submitted  by  a  utility  engineer  and  accept- 
ed by  the  Commission. 

[August  1,  1921.] 

Complaint  that  a  water  company  had  not  complied  with 
Conmiission  order;  compliance  without  further  delay  ordered. 

By  the  Commission:  This  matter  came  on  for  hearing  at 
Edmonds,  Washington,  Jime  13,  1921,  before  Supervisors 
Hance  H.  Cleland  and  Frank  R.  Spinning,  the  Department  be- 
ing represented  by  Miles  E.  Clark,  assistant  engineer,  and  Mr. 
C.  E.  Dorisy,  sanitary  engineer  of  the  state  of  Washington,  E. 
J.  Delbridge  reporting  the  proceedings.  The  town  of  Edmonds 
was  represented  by  F.  E.  Beeson,  its  Mayor,  and  the  respondent 
by  George  W.  Yost,  its  manager. 

Witnesses  were  sworn  and  examined  and  documentary  evi- 
dence introduced,  and  the  Department  being  fully  advised  in 
the  premises,  makes  the  following  findings  of  fact  and  order. 
P.U.B.1921E.  1 
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8  WASHINGTON  DEPARTMENT  OF  PUB.  WORKS. 

Findings  of  Fact. 

1. 

That  the  respondent,  Edmonds  Spring  Water  Company,  owns, 
operates,  and  maintains  a  water  system  in  the  city  of  Edmonds 
and  supplies  water  to  the  said  city  and  its  inhabitants  for  hire 
and  as  such  is  a  public  service  corporation. 

n. 

This  case  was  brought  on  for  hearing  as  the  result  of  a  com- 
plaint filed  by  this  Department  upon  its  own  motion  which  con- 
tained all^ations  therein  to  the  effect  that  the  respondent  had 
not  complied  with  a  former  order  of  the  Department,  form^ly 
the  Public  Service  Commission  of  Washington. 

The  respondent  has  contended  with  some  force  that  owing  to 
weather  conditions  and  contemplated  changes  in  the  plant,  some 
of  which  are  under  course  of  construction,  the  order  could  not  be 
complied  with,  and  they  so  advised  the  Department  and  the  city 
of  Edmonds. 

III. 

[1]  The  Department  will  not  brook  a  wilful  disobedience  of 
its  orders  and  though  there  may  be  circumstances  that  would 
warrant  a  partial  noncompliance  on  the  part  of  a  utility,  in  all 
such  cases  the  burden  is  on  the  utility  to  justify  its  delinquency 
and  show  to  the  satisfaction  of  the  Department  that  they  have 
made  an  honest  effort  to  comply  with  its  order. 

IV. 

[2]  It  developed  at  the  hearing  that  the  respondent  was  mak- 
ing extensive  changes  in  its  water  system  and  had  employed  an 
engineer  to  work  out  plans  for  the  solution  of  its  problems  and 
submit  them  to  the  State  Department  of  Health  and  to  the  De- 
partment of  Public  Works  for  approval.  After  several  confer- 
ences a  plan  has  been  worked  out  that  meets  with  the  approval  of 
all  parties  concerned,  it  being  assumed,  however,  that  the  struc- 
tural features  of  the  improvements  as  shown  by  the  plans  are 
properly  designed  by  the  engineer  making  the  plans,  and  also 
that  the  approval  of  the  sanitary  engineer  extends  to  the  general 

P.U.R.1921E. 
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DEPAKTMENT  OF  PUB.  WKS.  ▼.  EDMONDS  S.  W.  CO.  3 

type  of  facilities  and  their  capacities.  In  other  words,  this 
Department  has  reached  that  point  in  its  proceedings  where  it 
demands  results  and  will  not  take  the  responsibility  for  any 
error  that  may  develop  in  tLj  plans  submitted  by  the  engineer 
of  the  respondent  and  accepted  by  this  Department 

Wherefore,  it  is  ordered  that  the  respondent  proceed  without 
further  delay  to  the  construction  of  water  works  facilities  for 
the  improvement  of  its  present  system  as  shown  on  plans  drawn 
by  C^  A.  Missimer,  and  entitled  "Plans  of  Shell  Creek  Water 
Company's  Sedimentation  and  Conservation  Plant,^*  otherwise 
designated  as  Sheets  3,  4  and  5  of  a  set  of  six  sheets  relating  to 
said  improvement. 

It  is  further  ordered  that  said  work  be  completed  on  or  before 
September  30th,  1921. 

Witness  the  Department  of  Public  Works  of  Washington  this 
1st  day  of  August,  1921. 

Department  of  Public  Works  of  Washington,  E.  V.  Kuy- 
kendall,' director,  Hance  H.  Cleland,  supervisor  of  public  utili- 
ties, and  Frank  K  Spinning,  supervisor  of  transportation. 

Note. — Conunission  Jurisdictioii. 

/•  In  general,  3, 

11.  Effect  of  Federal  control,  4. 
///•  Pcnrer  to  enforce  contract,  4, 
IV.  Effect  of  (Hmtracts  and  franchises,  4* 

V.  Power  to  require  reparation,  4. 
VI.  Povoer  to  fine  or  punish,   5. 

/•  In  general. 

In  Missouri  P.  B.  Co.  v.  Herrin,  No.  11210,  June  2,  1921,  thr 
Illinois  Commission  denied  a  petition  seeking  to  require  a  railroad 
to  construct  and  maintain  a  crossing  when  the  same  question  was  be- 
fore a  court,  on  the  ground  that  the  Commission  was  an  administra^ 
tive  body  and  its  powers  were  subject  to  the  action  of  courts  in  mat- 
ters of  which  they  had  jurisdiction. 

In  St.  Louis-San  Francisco  R.  Co.  v.  State  (1921)  —  Okla.)  — 
198  Pac.  73,  the  Supreme  Court  of  Oklahoma,  held  that  tiie  State 
Corporation  Commission  exercises  the  authority  of  the  state  to 
supervise,  regulate,  and  control  public  service  corporations,  and  to 
that  end  it  has  been  clothed  with  legislative,  judicial,  and  executive 
powers. 
P.U.R.1921E. 
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In  Planters'  Cotton  &  Ginning  Co.  v.  West  Bros,  (1921)  —  Okla* 
-^,  198  Pac.  8^5,  the  Oklahoma  Supreme  Court  held  that  the  Cor- 
poration Commission  of  that  state  had  jurisdiction  only  as  was  ex- 
pressly or  by  necessary  implication  conferred  upon  it  by  the  Con- 
stitution and  statutes. 

II.  Effect  of  Federal  control. 

In  State  v,  Sogers  &  Rogers  (1921)  —  Minn.  — ,  182  N.  W.  1005, 
the  Minnesota  Supreme  Court  held  that  during  Federal  control  of 
public  stockyards,  the  state  cannot  interfere  by  fixing  and  enforcing 
Commission  charges  through  the  delegated  authority  of  the  state 
Commission. 

In  Adair  County  Coal  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  Case  No. 
2681,  June  25,  1921,  the  Missouri  Conmiission  held  that  a  contract 
between  a  railroad  and  an  industrial  company  entered  into  during 
Federal  control,  did  not  preclude  the  Commission  from  enforcing 
its  power  over  the  railroad  after  cessation  of  Federal  .control. 

III.  Power  to  enforce  contract. 

In  Adair  County  Coal  Co.  v.  Chicago,  B.  &  Q.  R.  Case  No.  2681, 
June  25,  1921,  the  Missouri  Commission  held  that  it  had  no  au- 
thority to  compel  specific  performance  of  a  contract  between  a  rail- 
road and  certain  industries. 

IV.  Effect  of  conti*act8  and  franchises. 

An  ordinance  passed  by  the  city  of  Chicago  attempting  to  fix 
rates  for  gas,  has  no  binding  force  and  effect  upon  the  Illinois  Com- 
mission in  the  determination  of  the  reasonable  rato  for  gas  service 
in  the  said  city.  Re  People  Gas  Light  &  Coke  Co.  No.  7G89,  Dec. 
21,  1920. 

In  Adams  v.  Northwestern  Teleph.  Exch.  Co.  (1921)  —  S.  D.  — , 
183  N.  W.  113,  the  Supreme  Court  of  North  Dakota  held  that  a 
contract  between  a  hotel  proprietor  and  a  telephone  company  for 
the  installation  of  a  private  branch  exchange  was  not  a  private  con- 
tract for  the  rental  of  telephone  property,  but  a  rate  contract  subject 
to  Commission  control. 

F.  Power  to  require  reparation. 

In  Cantwell  v.  Bucklin  Electric  Light  &  P.  Co.  Case  No.  2617, 
Aug.  10,  1921,  the  Missouri  Commission  held  that  it  had  no  juris- 
diction to  order  reparation  to  an  electric  consumer  on  account  of  pay- 
meijts  under  a  rate  schedule  properly  filed  with  the  Conmiission  but 
alleged  to  be  excessive. 

P.U.K.1921E. 
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VI,  Power  to  fine  or  punish* 


In  Planters'  Cotton  &  Ginning  Co.  y.  West  Bros.  (1921)  —  OklA: 
— y  198  Pac.  855,  the  Oklahoma  Supreme  Court  held  that  neither  the 
Constitution  nor  the  statutes  had  conferred  upon  the.  Cbmmiesion 
power  or  authority  to  fine  or  punish  parties  engaged  in  public  busi- 
ness for  violating  the  penal  laws  of  the  state. 


IVASHINGTON  DEPARTMENT  OF  PUBIjIG  WORKS. 

CITY  OP  BELLINGHAM 

V. 

PUGET  SOUND  POWER  &  LIGHT  COMPANY. 

[No.  5215.] 

Depreciation  —  Qas  —  Amount, 

1.  A  depreciation  allowance  of  3.5  per  cent  of  the  average  plant 
value  of  a  gas  company  was  considered  reasonable. 

Return  —  Operating  expenses  —  Taxes, 

2.  State  corporation  taxes,  the  Federal  capital  stock  tax,  the  NVash- 
ington  state  license  fee,  real  estate  and  personal  property  taxes,  are 
properly  chargeable  to  operating  expenses,  but  the  Federal  income  tax 
should  not  be  included. 

Valuation  —  WorlHng  capital  —  Gas, 

3.  One  sixth  of  the  annual  operating  expenses  of  a  gas  company  waji 
allowed  as  working  capital. 

Return  —  Reasonableness  —  Character  of  service, 

4.  A  public  utility  rendering  poor  service  aa  a  result  of  an  inade- 
quate return  should  be  allowed  increased  rates  before  being  compelled 
to  improve  service. 

Return  —  Operating  expenses  —  Estimate  of  future  costs, 

5.  A  gas  company  should  not  be  denied  a  proper  return  on  account 
of  decreasing  prices  when  it  appears  that  the  cost  of  the  principal  gas 
making  materials  is  still  high. 

[August  6,  1921.] 

Complaint  alleging  that  a  proposed  increase  in  gas  rates  was 
^scessfve;  increased  rates  allowed  and  improvements  ordered^ 

By  tho  Department:  This  cause  came  on  for  hearing  pur- 
suant to  due  notice  at  the  Chamber  of  Conunerce  in  Bellingham, 
Washington,  July  12,  1921,  before  Director  E.  V.  Kuykendall 

and  Supervisors  Hance  H.  Cleland  and  Frank  K.  Spinning^  EL 
P.UJL1921E. 
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&  Taylor  reporting  the  proceedings.  The  complainant  was 
represented  by  T.  D.  J.  Healy,  city  attorney,  and  Cyrus  A. 
Whipple,  consulting  engineer.  The  respondent  was  represented 
by  Clinton  W.  Howard,  its  attorney,  by  Henry  L.  Gray,  consult- 
ing engineer,  and  Hugo  P.  G'eisler,  Jr.,  superintendent  of  gas 
manufacturer  of  respondent.  Witnesses  were  sworn  and  ex- 
amined, documentary  evidence  was  introduced,  and  the  Depart- 
ment, being  fully  advised  in  the  premises,  makes  and  enters  the 
following  findings  of  fact  and  order: 

Findings  of  Fact. 

1. 

The  city  of  Bellingham  is  a  municipal  corporation,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Washington. 

11. 

The  Puget  Sound  Power  &  Light  Company  is  a  corporation^ 
authorized  to  transact  business  in  the  state  of  Washington,  and 
operates  gas  and  electric  utilities  in  said  state  and  is  the  owner 
and  operator  of  the  gas  plant  serving  the  city  of  Bellingham, 
Washington. 

III. 

On  March  1,  1921,  the  respondent  filed  with  this  Department 
(formerly  the  Public  Service  Commission  of  Washington),  to 
become  effective  April  1,  1921,  its  Schedule  A-2,  cancelling 
Schedule  A-1,  Tariff  No.  1,  W.  P.  S.  C.  No.  1,  which  tariff 
would  have  the  effect  of  increasing  gas  rates  in  the  city  of  Bell- 
ingham. On  March  24,  1921,  the  city  of  Bellingham  filed  with 
this  Department  (formerly  the  Public  Service  Commission  of 
Washington)  its  complaint  and  petition,  wherein  it  is  allied 
tfiat  the  proposed  increase  in  gas  rates  is  excessive  and  demanded 
a  thorough  investigation  into  the  matter  of  the  proposed  rates 
and  into  the  adequacy  of  the  service  furnished  by  the  respondent 
in  the  city  of  Bellingham  and  requested  that  said  proposed  tariff 
be  suspended  until  such  investigation  could  be  had  and  further 
allied  that  the  consumers  oi  gas  in  the  city  of  Bellingham 
P.U.R.1921E. 
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were  diBsatisfied  with  the  service  in  regard  to  the  quality  and 
purity  of  gas  furnished  and  in  regard  to  the  pressure  at  which 
the  same  is  supplied. 

IV. 

On  the  29th  day  of  March,  1921,  the  Public  Service  Com- 
mission of  Washington,  now  the  Department  of  Public  Works, 
issued  an  order  suspending  the  respondent's  proposed  schedule 
for  a  period  of  ninety  days  from  th#  effective  date  thereof  and 
on  the  22nd  day  of  June,  it  appearing  that  the  Department 
would  be  unable  to  complete  its  investigation  and  hold  a  hear- 
ing and  prepare  the  necessary  order  before  the  expiration  of  the 
first  suspension,  a  further  order  was  entered  suspending  the  said 
proposed  schedule  for  an  additional  period  of  sixty  days  from 
the  expiration  of  the  first  suspension  order  or  sixty  days  from 
June  29,  1921. 

V. 

Plant  Operation. 

The  gas  plant  of  the  respondent  in  the  city  of  Belling- 
ham  is  designed  for  the  manufacture  and  distribution  of 
coal  gas  and  carburetted  water  gas.  Usually  the  manufacture 
of  the  two  gases  is  carried  on  simultaneously  at  the  plant 
and  the  resultant  mixed  gas  is  distributed  to  the  consum- 
ers. The  residuals  recovered  from  the  plant  operation  are  tar 
and  coke.  The  water  gas  tar  is  sold  to  a  manufacturing  com- 
pany while  the  coal  tar  is  sold  locally.  Coke  is  used  for  firing 
the  boilers  in  the  benches,  for  fuel  and  in  the  watet  gas  genera- 
tors for  the  manufacture  of  water  gas.  A  small  amount  not  so 
used  is  sold  locally  for  fuel.  No  attempt  is  made  to  recover  the 
ammonia  as  the  expense  would  be  greater  than  the  value  of  the 
product  recovered.  The  amount  of  residuals  being  obtained  is 
satisfactory  and  such  as  should  be  expected  in  a  plant  of  this 
size.  The  plant  is  reasonably  well  designed.  It  has  sufficient  ca- 
pacity for  present  demands  and  those  likely  to  occur  in  the  near 
future  but  it  will  probably  be  necessary  within  a  few  years  to  in- 
crease the  condenser  and  scrubber  capacity  as  the  load  continues 

to  increase.  The  management  of  the  plant  is  efficient  and  its 
P.U.R.1921B. 
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operation  is  economical.  Everything  considered,  the  cost  of 
production  of  gas  in  this  plant  for  the  past  five  months  is  a  fair 
criterion  of  what  the  cost  ought  to  be  in  a  plant  of  this  type  un- 
der present  prices  of  gasmaking  materials  and  labor. 

VL 

Consumer  Complaints. 

During  the  progress  of  Jthe  hearing  some  of  the  respondent's 
consumers  testified  that  the  quality  of  the  gas  being  furnished 
-was  poor  and  that  the  pressure  was  inadequate.  There  were 
also  coinplaints  that  at  times  the  gas  gave  off  disagreeable  odors 
while  burning.  We  are  satisfied  from  the  evidence  and  from  the 
investigations  made  by  our  own  experts  that  complaints  as  to  the 
pressure  of  the  gas  were  justified.  We  are  satisfied  from  the 
evidence  and  our  investigation  that  no  reasonable  grounds  for 
complaint  as  to  the  heating  quality  of  the  gas  exist.  All  of  the 
tests  made  as  to  the  B.T.TJ.  content  of  the  gas  indicated  that  the 
heating  quality  was  sufficient  and  in  accordance  with  the  rules 
and  regulations  of  this  Department. 

At  the  conclusion  of  the  hearing  this  Department  directed  the 
respondent  to  proceed  to  convert  the  8-inch  main  from  the  plant 
to  the  office  building  to  a  medium  or  high  pressure  main  and  to 
provide  facilities  for  the  r(^ulation  of  pressure  of  gas  admitted 
to  the  distribution  system.  The  company  was  also  directed  to 
prepare  and  file  with  the  Department,  within  ten  days  if  possi- 
ble, plans  and  general  specifications  for  the  improvement  of  the 
system  so  ^  to  eliminate  as  far  as  possible  poor  pressure  regula- 
tion in  the  distribution  system  and  directed  the  company  upon 
the  approval  of  suitable  plans  to  proceed  with  the  necessary  im- 
provements and  modifications  to  correct  all  pressure  difficulties* 
In  the  meantime  satisfactory  plans  for  improvement  of  gas  pres- 
sure conditions  have  been  submitted  to  and  approved  by  this  De- 
partment and  an  order  will  be  entered  directing  such  improve- 
ments to  be  made. 

VII. 

Meager  Returns. 
[1-3]  The  history  of  the  past  operations  of  this  company 

P.U.R.1921E. 
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indicato  that  its  earnings  havo  been  very  meager  for  several 
years  past  During  the  year  1912  the  company  made  an  earning 
of  2.21  per  cent  During  the  year  1913  the  earning  was  .51  per 
cent  In  the  year  1914  the  earning  was  .37  per  cent.  In  1915 
the  earning  was  .89  per  cent  In  1916  the  earning  was  .28  per 
cent  In  1917  the  earning  was  .02  per  cent.  The  income  state- 
ment for  the  years  1918,  1919  and  1920  is  as  follows: 


1918. 


1919. 


1920. 


1.  Total  revenue   (net)    . 

2.  Operating  expenses   . . 

3.  Depreciation   expense 

4.  Taxes  


$60,317.82 

43,745.69 

11,530.63 

4,718.94 


$78,905.24 

61,771.19 

11,734.14 

5,240.34 


$87,185.77 

75,080.77 

12,215.94 

6,458.94 


5. 

6, 
7. 
8. 
9. 
10. 


Total    deductions    from    revenue 

Operating  income 

Average  plant  value  

Allowance    for    working   capital 

Rate  base  

Per  centum  earned 


$59,995.26 
322.56 

329,446.67 
19,290.95 

348,737.62 
0.09 


$68,745.67 
10,159.57 

335,261.12 
20,628.53 

355,889.65 
2.85 


$92,755.65 
R5,569.88 

349,026.99 
24,513.46 

373,540.45 
R1.49 


Line  3 — ^Depreciation  expense  is  3.5  per  cent  of  average  plant  value. 

Line  4 — Taxes  include — Massachusetts  corporation  tax,  Maine  corporation 
tax,  New  Jersey  tax,  United  States  capital  stock 
tax,  Washington  state  license  fee,  real  estate  and 
personal  property  taxes.  Federal  income  tax  not 
included. 

Line  8 — ^To  an  allowance  for  stores  is  added  one-sixth  of  the  annual  op'erat- 
ing  expense. 

R — Indicates  red  figures. 

VIII. 

Raie  Base. 

The  Public  Service  Commission  of  Washington  by  its  order 
in  Cause  No.  726,  dated  March  26,  1913,  fixed  the  value  of 
respondent's  gas  utility  property  in  the  city  of  Bellingham,  used 
and  useful  in  the  public  service,  at  $300,000.  This  valuation  is 
taken  as  of  March  31,  1912.  From  April  1,  1912,  to  December 
31,  1920,  the  books  of  the  company  show  that  the  net  additions 
to  the  respondent's  gas  utility  property  amount  to  $81,906.16. 
The  original  valuation  of  the  Commission  included  an  allowance 
for  working  capital  which,  as  nearly  as  the  records  show,  was 
probably  $22,985.  While  an  allowance  for  working  capital  is 
proper  in  arriving  at  a  rate  base,  the  proper  amount  to  be  al- 
lowed varies  from  year  to  year  according  to  conditions.  In  ar- 
riving at  the  plant  value  as  of  December  31,  1920,  the  original 

allowance  for  working  capital  is  deducted,  leaving  $277,015. 
P.U.R.1921E. 
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Adding  the  net  additions  to  December  31,  1920,  as  before  stated, 
the  plant  value  as  of  December  31,  1920,  is  found  to  be  $358,- 

021.16.  The  average  plant  value  for  the  year  1920  is  found  by 
deducting  one  half  of  the  net  additions  of  the  year  1920,  or  $9,- 

894.17,  leaving  the  amount  of  $349,026.99  as  the  1920  average 
plant  value.  To  this  amount  we  add  an  allowance  for  working 
capital  of  $24,513.46,  which  gives  a  rate  base  of  $373,540.45  for 
the  year  1920  on  which  the  respondent  is  entitled  to  earn  a  re- 
turn. 

.IX. 

Rate  of  Return  Under  Proposed  Rates. 

The  Department's  method  of  computing  the  rate  of  return  is 
to  deduct  the  sum  of  the  operating  expenses,  taxes,  and  allow- 
ance for  depreciation  in  any  given  year  from  the  operating  rev- 
enues for  that  year.  The  remainder  is  the  amount  which  is 
available  for  interest  and  when  divided  by  the  rate  base  for  that 
year  gives  the  rate  of  return.  In  this  manner  the  rate  of  return 
for, the  year  1920  has  been  found  to  be  approximately  IJ  per 
cent  loss.    That  is  to  say,  the  revenues  of  this  utility  in  the  year 

1920  failed  to  pay  operating  expenses,  taxes,  and  depreciation 
by  approximately  $5,570.  If  the  rates  proposed  by  the  respond- 
ent had  been  in  effect  during  the  year  1920  and  assuming  that 
all  operating  conditions,  use  of  gas,  etc.,  were  not  affected,  then 
the  operating  revenues  for  1920  would  have  been  increased  by 
approximately  $18,635  and  the  rate  of  return  on  the  rate  base 
heretofore  found  would  have  been  3.5  per  cent. 

The  reports  submitted  in  evidence  show  that  the  year  1920 
was  not  a  normal  year  in  the  manufacture  of  gas.  The  company 
manufactured  water  gas  exclusively  for  about  five  months  of  the 
year,  whereas  the  present  method  of  manufacture  is  to  balance 
the  production  of  water  gas  against  the  production  of  coal  gas 
so  that  the  coke  residual  from  the  coal  gas  manufacture  may  be 
practically  all  utilized  in  the  manufacture  of  water  gas. 

Giving  due  consideration  to  the  higher  prices  of  coal  during 

1921  over  1920  and  taking  the  first  five  months'  operation  in 
1921  as  a  basis,  our  engineer  has  estimated  that,  had  1921 
operating  conditions  prevailed  in  1920,  the  rate  of  return  under 
P.U.R.1921E. 
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Ihe  rates  proposed  by  the  respondent  would  not  be  less  than  1.36 
per  cent  and  would  not  be  greater  than  2.16  per  cent,  the  rate  oi 
return  being  computed  on  the  1920  rate  base  as  above  found. 
These  latter  figures  form  a  basis  for  the  conclusion  that  in  the 
year  1921  and  under  the  rates  proposed  by  the  respondent, 
which  we  will  allow,  the  rate  of  return  will  not  exceed  1  per 
cent,  giving  due  consideration  to  the  fact  that  a  large  share  of 
the  1921  revenues  are  obtained  under  the  rates  heretofore  in 
effect. 


From  the  foregoing  facts  we  find  that  the  existing  rates 
charged  consumers  by  the  respondent  are  unjust,  unfair,  unre- 
munerative,  and  insufficient  and  that  the  rate  specified  in  said 
Schedule  A-2,  cancelling  Schedule  A-1,  Tariff  No.  1,  W.  P.  S. 
0.  No.  1,  are  not  unjust,  unfair,  unreasonable  nor  more  than 
sufficient 

Comment. 

[4]  It  was  contended  by  the  representatives  of  the  city  of 
Bellingham  that  no  increase  in  rates  should  be  allowed  until 
the  company  had  made  such  additions,  betterments  and  change? 
as  would  correct  the  pressure  difficulties  which  its  patrons  had 
experienced  in  the  recent  past.  In  ordinary  cases  we  would  be 
inclined  to  adopt  a  similar  view  of  the  situation.  In  this  case, 
however,  the  company  has  never  made  a  reasonable  earning  upon 
its  investment  and  has  never  been  able  to  make  a  showing  that 
would  enable  it  to  secure  funds  from  which  improvements  could 
l«e  made.  In  the  year  1920  it  operated  at  a  loss  of  approximate- 
ly 1^  per  cent  and  it  would  seem  somewhat  harsh  to  deny  it  a 
sufficient  return  to  take  it  out  of  the  red  and  at  the  same  time 
compel  it  to  make  an  expenditure  of  several  thousand  dollars  to 
improve  its  service.  At  the  time  of  the  hearing  we  directed,  as 
heretofore  shown,  certain  improvements  to  be  made  with  a  view 
of  correcting  pressure  difficulties  and  we  also  find  that  the  com- 
pany is  now  proceeding  with  reasonable  diligence  to  make  these 
improvements  and  corrections.  Our  order  herein  will  also  direct 
further  improvements  with  a  view  of  providing  adequate  pres- 
sure control  and  more  efficient  purification  of  the  gas  and  we  will 
r.U.R.1921E. 
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expect  the  company  to  continue  with  these  improvements  prompt- 
ly and  diligently  until  they  are  completed.  If  such  improve- 
ments are  not  made  within  a  reasonable  length  of  time,  this  De- 
partment will  cancel  the  increased  rates  and  require  the  com- 
pany to  serve  its  patrons  under  its  former  tariff,  and  jurisdiction 
for  that  purpose  is  hereby  expressly  retained  by  this  Depart- 
ment. 

[5]  It  was  also  suggested  that  the  present  was  an  inopportune 
time  to  increase  the  rates  of  Ae  utility  in  view  of  the  down- 
ward trend  of  prices  of  most  commodities  and  the  general  busi- 
ness depression  prevailing.  We  realize  that  the  citizens  of  our 
state,  as  well  as  those  of  the  nation  at  large,  are  carrying  heavy 
financial  burdens  and  naturally  feel  great  reluctance  in  making 
any  increases  which  would  add  to  such  burdens.  Unfortunately 
the  downward  trend  of  prices  has  not  operated  to  cheapen  the 
manufacture  of  gas.  The  principal  gasmaking  materials  are 
coal  and  gas  oil.  There  has  been  a  slight  reduction  in  gas  oil  but 
this  has  been  more  than  offset  by  increases  in  the  price  of  coal 
so  that  the  cost  of  the  manufacture  of  gas  is  as  great  now  as  it 
was  during  the  period  of  high  war  prices.  It  is  true  that  the 
psychology  of  the  situation  is  against  any  increase  at  the  present 
time  but  the  consumers  of  this  utility  should  remember  that  at 
no  time  during  the  past  ten  years  has  it  made  a  reasonable  earn- 
ing upon  its  investment  and  that,  had  application  been  made 
for,  an  increase  in  rates  at  a  much  earlier  period,  it  would  have 
been  the  duty  of  the  state  r^ulatory  body  to  grant  such  increase. 
The  postponement  of  the  evil  day  has  operated  to  the  benefit  of 
the  consumers  and  to  the  detriment  of  the  company. 

Some  fault  was  found  with  the  allowance  of  depreciation 
charge  of  3J  per  cent.  This  is  the  usual  depreciation  allowance 
on  gas  utilities  of  this  type  and  is  not  uncommon  or  excessive 
and  in  fact  is  a  reasonable  allowance.  It  is  not  so  important  an 
item  in  this  particular  case  for  the  reason  that,  if  no  deprecia- 
tion allowance  whatever  were  made,  the  rate  of  return  under  the 
proposed  increased  rates  would  still  be  less  than  the  ordinary 
prudent  investor  would  expect  to  realize. 

It  is  not  out  of  place  to  state  that  the  attitude  of  the  city  and 

of  the  various  consumer  witnesses  was  fair  and  considerate,     A 

large  number  of  consumers  testified  that  they  were  not  opposed 
P.U.R.1921E. 
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to  the  increases  sought  provided  the  company  furnished  the 
proper  quality  of  gas  under  suitable  pressure. 

It  mi^t  be  well  to  state  also  that  the  average  consumer  has 
difficulty  in  distinguishing  between  poor  quality  and  poor  pres- 
sure and  frequently  ascribes  difficulties  traceable  to  inadequate 
pressure  to  a  supposed  poor  quality  in  the  gas.  We  feel  certain 
from  the  evidence  and  the  investigations  made  by  our  experts 
that  practically  all  of  the  difficulties  experienced  by  patrons  are 
due  to  lack  of  pressure  and  inadequate  pressure  control  rather 
than  to  any  inferior  quality  of  gas  and  it  will  be  the  purpose 
of  this  Department  to  see  that  these  conditions  are  remedied  and 
satisfactory  service  rendered  by  this  utility. 

For  nearly  a  year  past  this  Department  has  been  conducting 
investigations  and  experiments  with  a  view  of  determining  the 
advisability  of  modifying  the  rule  as  to  the  B.T.TJ.  content  of 
gas  to  be  delivered  to  patrons  by  the  gas  companies  of  this  state. 
Jfo  definite  standard  has  yet  been  arrived  at.  If  a  change  as  to 
the  standard  of  heating  quality  of  gas  is  made  which  would 
necessitate  a  reduction  of  the  rates  to  be  charged  by  this  com- 
pany to  its  consumers,  such  change  will  be  made  by  supple- 
mental order  as  the  facts  may  warrant. 


DISTRICT    OF    COIiUMBIA    PUBLIO    TTTHilTIBS    COHIPSSION.. 

EE  STREET  BAILWAY  BATES. 
[Formal  Case  No.  98,  Order  No.  429.] 

Bates  —  Power  of  Commiaaion  —  Street  railways  —  Single  fare, 

1.  The  Public  Utilities  Commission  of  the  District  of  Columbia 
has  power  to  establish  a  single  rate  of  fare  on  the  several  street  rail- 
way lines  within  the  District. 

Return  —  Reasonableness  —  Street  railways  —  Combined  earnings. 

2.  The  two  principal  street  railway  companies  operating  in  the 
city  of  Washington  were  considered  as  one  and  rates  were  based  upon 
their  combined  fair  value. 

Rates  —  Reasonableness  —  Uniformity  —  Street  raUways. 

3.  It  is  highly  desirable  in  the  public  interest  to  maintain  a  uni- 
form rate  of  street  railway  fare  for  companies  operating  within  a  single 
city,  to  prevent  a  disarrangement  of  street  railway  service  disastrous 
to  the  companies  and  to  the  public. 

[July  29,  1921.] 
P.UJL1921E. 
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Investigation  into  tho  reasonableness  of  street  railway 
lates ;  a  reduction  in  rates  ordered. 

By  tho  Commission:  On  July  14  and  16, 1921,  the  Commis- 
sion held  formal  public  hearings,  after  due  notice,  to  consider 
the  reasonableness  of  the  present  rates  of  fare  on  the  lines  of 
tho  several  street  railway  companies  operating  in  the  District  of 
Columbia,  which  rates,  by  the  terms  of  order  number  417,  will 
be  restored  automatically  to  those  in  effect  on  October  18,  1919, 
imless  on  or  before  September  1,  1921,  the  Commission  shall 
have  ordered  otherwise. 

On  May  25,  1921,  the  Federation  of  Citizens'  Associations  of 
the  District  of  Columbia  filed  a  petition  with  the  Commission 
claiming  that  the  present  rates  of  fare  on  the  lines  of  the  Capital 
Traction  Company  are  unreasonable,  unjust,  and  discriminatory 
and  praying  for  a  reduction  thereof.  In  its  notice  setting  the 
date  for  hearings  in  this  case,  the  Commission  announced  that  it 
would  ^ive  consideration  to  this  petition. 

Two  days  prior  to  the  date  of  the  first  of  these  two  hearings, 
the  Washington  Railway  &  Electric  Company,  for  itself  and  its 
subsidiary  street  railway  companies,  filed  a  petition  with  the 
Commission  praying  for  a  continuation  indefinitely  of  the  pres- 
ent rates  of  fare  on  its  lines  and  upon  those  of  other  street  rail- 
ways operating  in  the  District  of  Columbia.  This  petition  was 
supported  by  testimony  of  witnesses  for  the  company  as  to  the 
operations  of  each  of  the  individual  railway  companies  compris- 
ing the  Washington  Eailway  &  Electric  Company's  system,  for 
the  year  ended  May  31,  1921.  The  Capital  Traction  Company 
filed  no  petition  in  this  case,  but  introduced  evidence  to  show  the 
results  of  its  operations  during  the  year  ended  April  30,  1921. 
Other  street  railway  companies  were  represented,  but  offered  no 
evidence. 

The  Chairman  announced  at  the  opening  of  the  hearings  that 
there  were  three  questions  before  tho  Commission  in  this  case, 
which  it  desired  to  have  discussed.  One  was  the  question  raised 
by  the  Federation  of  Citizens'  Associations  in  which  it  was  im- 
plied that  the  Commission,  in  heretofore  establishing  a  single 
rate  of  fare  on  the  street  railway  lines  in  the  District  of  Colum- 
bia had  exceeded  its  powers  under  the  law.  The  second  question 
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was:  Assuming  that  the  Commission  has  been  within  its  rights 
and  is  free  to  fix  a  single  rate  of  fare  for  all  the  street  railway 
lines,  shall  the  present  rates  be  continued  as  petitioned  for  by 
the  Washington  Kailway  &  Electric  Company  or  shall  they  be 
modified  as  su^ested  by  other  organizations?  The  third  ques- 
tion was:  Shall  these  changes,  if  any  changes  are  made,  become 
effective  on  the  Slst  day  of  August,  when  the  present  order  ex- 
pires or  shall  they  become  effective  at  some  earlier  date? 

[1]  After  carefully  reviewing  the  record  in  this  case  and 
weighing  the  arguments  presented  on  the  first  question,  the  Com- 
mission is  firmly  of  the  opinion  that  it  has  acted  within  the  law 
in  establishing  a  single  rate  of  fare  on  the  several  street  railway 
lines  within  the  District  of  Columbia,  and  that  its  action  in  so 
doing  was  fully  justified  in  the  circumstances. 

[2]  In  connection  with  the  second  question,  the  testimony  of 
the  Washington  Eailway  & 'Electric  Company  was  to  the  effect 
that  under  the  present  rates  of  fare  it  had  earned  a  return  of 
5.53  per  cent  on  its  fair  value  for  the  year  ended  May  31,  1921. 
The  evidence  submitted  by  the  Capital  Traction  Company  shows 
that  for  the  year  ended  April  30,  1921,  the  rate  of  return  was 
10.69  per  cent  According  to  calculations  made  by  the  Commis- 
sion, the  result  for  the  Capital  Traction  Company  for  the  year 
ending  May  31,  1921  gives  a  rate  of  return  of  10.47  per  cent. 

If  the  two  principal  street  railway  companies  be  considered  as 
cne,  and  their  operations  during  the  period  under  consideration 
combined,  it  will  be  found  that  they  have  earned  on  the  average 
a  return  of  7.88  per  cent  on  their  combined  fair  values,  or,  if 
deduction  from  fair  value  be  made  for  depreciation  accrued 
since  the  date  of  the  Commission's  valuation  of  the  properties 
(July  1,  1919),  the  return  becomes  8.10  per  c(mt. 

The  Commission  believes  that  a  reduction  in  the  rate  of  fare 
is  justified  from  the  evidence  in  this  case,  and  after  considering 
the  effect  on  the  revenues  of  the  combined  companies,  reaches 
the  conclusion  that  the  token  fare  should  be  reduced  from  7^ 
cents  to  7  cents,  the  cash  fare  to  remain  unchanged  and  the  pres- 
ent charge  for  intercompany  transfers  to  continue. 

[3]  The  Conmiission  is  .aware  that  this  action  does  not  grant 
the  relief  asked  for  in  the  petition  of  the  Federation  of  Citizens' 
Associations;  that  if  the  Capital  Traction  Company  were  to  be 
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considered  by  itself,  a  further  reduction  of  fares  on  its  lines 
could  be  justified.  The  Commission,  however,  repeats  what  it 
has  said  in  previous  street  railway  rate  cases,  that  to  give  this 
reduction  on  the  lines  of  the  Capital  Traction  Company,  and  at 
the  pame  time  to  continue  the  present  rates  on  the  lines  of  it? 
competitor  the  Washington  Railway  &  Electric  Company,  would 
mean  that  so  much  traffic  would  be  deflt'.cted  from  the  Washing- 
ton Railway  &  Electric  System  to  the  Capital  Traction  Com- 
pany that  the  revenues  of  the  former  would  be  decreased  prob- 
ably to  a  point  below  actual  operating  expenses,  thus  necessitat- 
ing increased  rates  on  its  lines,  and  at  the  sam^  time  destroying 
the  service  standard  of  the  Capital  Traction  Company  by  an 
overwhelming  traffic  load  which  it  could  not  possibly  accommo- 
date. In  other  words,  it  is  highly  desirable  in  the  public  inter- 
est to  maintain  a  uniform  rate  of  street  railway  fare  to  prevent 
a  disarrangement  of  street  railway  service  disastrous  to  the  com- 
panies and  to  the  public  alike. 

In  its  order  number  373,  issued  April  15,  1920„  [P.TJ.R. 
1920E,  39]  the  Commission  referred  to  the  legislative  measures 
pending  before  Congress  which  seek  to  equalize  the  disparity  in 
net  earning  power  of  the  petitioners  and  that  of  the  competing 
company  (the  Capital  Traction  Company)  by  a  revision  of  the 
method  of  taxation  on  the  earnings  of  these  companies.  Since 
that  time,  several  other  bills  have  been  introduced  but  no  action 
has  yet  been  taken  by  the  Congress.  The  Commission  is  of  the 
opinion  that  no  appreciable  relief  from  present  conditions 
whereby  one  system  receives  less  than  a  fair  return  and  the 
other  an  excessive  return  can  be  obtained  until  some  change  in 
the  taxation  methods  is  adopted,  or  until  a  merger  of  the  sev- 
eral companies  is  effected. 

After  a  careful  consideration  of  the  evidence  in  this  case,  the 
Commission  is  of  the  opinion  that  the  reduction  in  fare,  as  out- 
lined above,  is  just  and  reasonable,  and  should  be  applied  uni- 
•formly  to  the  several  street  railways  operating  in  the  District 
of  Columbia,  and  that  this  reduced  rate  of  fare  should  become 
effective  at  the  expiration  of  the  date  set  in  Commission's  order 
number  417,  viz.,  September  1,  1921. 
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TLUOfOlS  OOBfMERCE  COMMISSION. 

EOCKTON  ELECTRIC  COMPANY 
SOUTH  BELOIT  WATER,  GAS  &  ELECTRIC   COMPANY, 

[No.  11097.] 

Monopoly  and  oampetiUan  —  Electricity  —  Duplication  of  facilities, 

1.  A  Btipulation  entered  into  between  a  local  electric  company  and 
mn  invading  electric  c<»npany,  under  which  the  local  company  should 
serve  all  future  domestic  consumers,  and  the  other  company  should 
serve  all  future  power  business,  was  disapproved  because  it  would  con- 
tinue a  situation  which  would  lead  to  constant  agitation,  dispute,  and 
a  duplication  of  facilities. 

Monopoly  ami  competition  —  Electricity  —  Acquisition  of  invader*s 
lines, 

2.  A  local  electric  company  was  given  the  sole  right  to  operate 
within  its  territory,  and  was  afforded  an  opportunity  to  take  over  and 
operate  all  local  electric  distribution  lines  owned  by  a  company  which 
^ad  invaded  its  territory. 

[July  20,  1921.] 

Complaint  regarding  invasion  of  territory  by  an  electrical 
company;  complaint  sustained  and  acquisition  of  distribution 
equipment  by  local  company  ordered. 

Mojmihan,  Commissioner:  On  November  3,  1920,  the 
Rockton  Electric  Company  filed  with  the  Public  Utilities  Com- 
mission a  formal  complaint  against  the  South  Beloit  Water,  Gas 
&  Electric  Company  alleging  that  the  said  company  had  invaded 
the  territory  of  the  Rockton  Electric  Company,  and  prayed  the 
Commission  to  issue  an  order  restraining  the  South  Beloit  Wa- 
ter, Gas  &  Electric  Company  from  setting  poles  or  stringing 
wire  within  the  village  of  Rockton  until  such  time  as  that  Com- 
mission had  passed  upon  the  merits  of  its  complaint.  On  No- 
vember 29,  1920,  the  South  Beloit  Water,  Gas  &  Electric  Com- 
pany filed  with  the  Public  Utilities  Commission  its  answer  to 
the  above  complaint.  The  cause  came  on  for  hearing  at  the 
offices  of  the  Commission  in  Chicago  on  December  2,  1920,  and 
a  further  hearing  was  held  in  Rockton,  Illinois,  on  February  3, 
1921.  At  these  hearings  both  parties  were  represented  by  coun- 
sel and  a  large  amount  of  evidence  was  adduced,  including  re- 
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ports  inad€  by  the  Commission's  engineering  staff  dealing  witk 
service  conditions  in  the  village  of  Kockton  and  giving  a  brief 
history  of  the  electric  utility  development  in  the  village. 

The  electric  utility  business  now  owned  by  the  Kockton  Elec- 
tric Company  was  originally  established  as  a  copartnership 
owned  by  the  firm  of  Moore  &  Gayton  which  was  formed  some 
time  prior  to  the  establishment  of  the  Public  Utilities  Commis- 
sion. The  electric  utility  business  was  operated  in  conjunction 
with  a  gi'ist  mill  and  by  the  same  firm.  This  firm  went  into 
bankruptcy  and  the  property  passed  through  several  hands  until, 
on  May  23,  1919,  the  present  owners,  E.  S.  and  C.  H.  Gleasmon, 
purchased  the  property  from  the  receiver  who  was  then  operat- 
ing it.  Moore  &  Gayton,  having  operated  prior  to  the  establish- 
ment of  the  Public  Utilities  Commission  did  not  require  any  au- 
thority of  that  Commission  to  continue  their  operation  of  the 
business  but  subsequent  purchasers  of  the  property  took  it  with 
the  obligation  of  complying  with  all  the  provisions  of  the  Public 
Utility  Law.  This  law  requires  that  the  operator  of  a  public 
utility  shall  be  a  corporation  duly  incorporated  under  the  laws 
of  the  state  of  Illinois  and  shall  secure  a  certificate  of  con- 
venience and  necessity  from  the  Commission. 

From  its  purchase  until  September  20,  1920  this  property 
was  operated  without  proper  authority.  At  that  time  the  own- 
ers, having  been  informed  of  the  provisions  of  the  utility  law,  in- 
corporated this  business  under  the  name  of  the  Eockton  Electrio 
Company  and  on  September  22,  1920  the  Public  Utilities  Com- 
mission in  docket  case  No.  10786,  issued  a  Certificate  of  Conveni- 
ence and  Necessity  to  the  Kockton  Electric  Company  authoriz- 
ing it  to  transact  the  general  bi^siness  of  an  electric  public  util- 
ity in  the  village  of  Eockton. 

In  the  fall  of  1919  a  certain  industry  in  Eockton  desired  deo- 
tric  power  and,  as  it  believed  that  the  Eockton  Electric  Com- 
pany was  not  in  position  to  supply  the  electrical  energy  required, 
it  began  negotiations  with  the  South  Beloit  Water,  Gas  &  Elec- 
tric Company  for  the  furnishing  of  this  energy.  The  village 
board  of  Eockton  granted  to  the  South  Beloit  Water,  Gas  k 
Electric  Company  permission  to  use  certain  streets  for  the  loca- 
tion of  a  line  to  serve  this  consumer.     The  ordinance  granting 

this  permission  also  provided  that  this  company  might  serve 
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other  consumers  in  the  village  of  Bockton  upon  approval  of  the 
village  council.  Such  permits  have  been  granted  at  various 
times  until  at  the  present  time  the  South  Beloit  Company  serves 
a  total  of  seven  consumers  in  the  village  of  Rockton.  The  South 
Beloit  Company  has  never  made  any  application  to  this  Com- 
mission or  its  predecessors,  for  a  certificate  of  convenience  and 
necessity  authorizing  it  to  construct  and  operate  this  line,  nor 
Las  it  taken  any  steps  to  comply  with  the  law  in  this  respect. 

The  Conmiission  believes  that  the  Illinois  Commerce  Com- 
mission Law  was  intended  to  secure,  for  the  consumers  of  utility 
service,  the  lowest  possible  rates  consistent  with  good  service. 
To  permit  a  situation  such  as  the  present  one  to  continue  to  exist 
would  defeat  the  purpose  of  the  Commission  law  as  it  would  re- 
sult in  a  duplication  of  facilities  for  the  furnishing  of  electric 
service  to  the  consumers  in  Rockton.  These  consumers  might  then 
Le  compelled  to  pay  a  return  upon  the  investment  in  two  sets  of 
line,  either  one  of  which  would  be  adequate  to  furnish  the  serv- 
ice required.  This  would  undoubtedly  result  in  higher  rates  to 
the  consumers  than  would  result  if  one  company  were  allowed  to 
occupy  the  field  alone.  In  an  order  in  docket  cases  9683  and 
9715,  consolidated,  the  Public  Utilities  Conmiission  said:  "By 
the  granting  of  these  certificates  the  Conmiission  preserves  to 
the  utility  affected  the  exclusive  right  to  furnish  the  service  pro- 
posed, within  the  territory  named,  so  long  as  the  service  fur- 
nished is  adequate  and  satisfactory,  and  furnished  at  rates  which 
are  reasonable.  Only  under  conditions  where  it  is  clearly  shown 
that  the  utility  serving  a  certain  field  is  not  furnishing  adequate 
and  satisfactory  service,  and  cannot  do  so  at  rates  which  are  rea- 
sonable, will  the  Commission  entertain  an  application  by  a  com- 
peting utility,  for  the  furnishing  of  the  same  kind  of  service  in 
the  same  territory.^' 

The  Rockton  Electric  Company  is  occupying  this  field  under 
authority  of  this  Commission.  The  South  Beloit  Water,  Gas  & 
Electric  Company  has  no  such  authority.  If  the  South  Beloit 
Company  were  at  the  present  time  to  make  application  to  the 
Conmiission  for  a  certificate  authorizing  it  to  operate  in  the  ter- 
ritory of  Rockton,  the  question  the  Commission  would  be  com- 
pelled to  answer  would  be  "Is  the  Rockton  Electric  Company 
able  and  willing  to  furnish  adequate  and  satisfactory  service?" 
P.UJL1921E. 
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As  to  the  finandial  ability  of  the  Rockton  Electric  Company, 
there  appears  to  be  no  doubt,  the  record  indicating  that  it  is  able 
to  secure  the  necessary  funds  to  carry  out  any  improvements 
which  the  Commission  may  order.  Its  willingness  to  comply 
with  the  orders  of  the  Commission  is  also  unequivocally  set 
forth  in  the  record  by  witnesses  testifying  in  its  behalf. 

The  record  in  this  case  contains  a  petition  signed  by  one  hun- 
dred and  thirty-seven,  out  of  approximately  one  hundred  and 
forty,  consumers  of  the  Eockton  Electric  Company,  many  of 
whom  appeared  and  testified  as  to  the  quality  of  service  ren- 
dered. This  petition  contains  the  following  statement:  **The 
electric  service  furnished  us  by  the  Rockton  Electric  Company 
is  now  satisfactory,  and  we  respectfully  ask  that  you,  in  consid- 
ering the  complaint  of  the  Rockton  Electric  Company  against 
the  South  Beloit  Water,  Gas  &  Electric  Company,  because  of  it, 
the  South  Beloit  Water,  Gas  &  Electric  Company,  encroaching 
upon  the  territory  of  the  Rockton  Electric  Company,  enter  such 
order  as  will  give  the  Rockton  Electric  Company  the  exclusive 
right  to  furnish  electric  service  in  Rockton  and  vicinity." 

Several  reports  of  the  Commission's  engineering  staif  have 
been  made  a  part  of  this  record,  all  indicating  that  the  service  is 
now  somewhat  better  than  it  has  been  for  some  tim«,  but  that  the 
equipment  installed  by  the  Rockton  Electric  Company  is  in- 
adequate to  meet  the  demands  upon  it  and  at  the  same  time  pro- 
vide an  adequate  reserve  for  emergencies. 

It  appears  that  the  gasoline  engine,  used  by  the  utility  as  a 
standby  in  times  of  failure  of  the  water  power  equipment,  is  not 
large  enough  to  carry  the  total  load  and  that  the  distribution 
system  of  the  company  is  in  rather  poor  condition.  The  record 
further  indicates,  however,  that  at. the  time  of  instituting  this 
proceeding  the  utility  was  engaged  in  repairing  and  rehabilitat- 
ing the  outside  distribution  system  but  that  the  work  was  stopped 
on  account  of  an  agreement  entered  into  between  the  parties 
hereto,  whereby  each  was  to  refrain  from  farther  extensions 
during  the  pendency  of  the  proceeding. 

[1]  A  stipulation  was  entered  into  between  the  Rockton  Elec- 
tric Company  and  the  South  Beloit  Water,  Gas  &  Electric  Com- 
pany and  is  filed  in,  and  made  a  part  of,  this  record.  Among 
other  things  this  stipulation  sets  forth  that  the  South  Beloit 
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Company  shall  serve  all  future  power  business  in  Rockton,  and 
the  Rockton  Electric  Company  shall  serve  all  future  domestic 
•consumers.  The  Conmiission  cannot  permit  this  stipulation  to 
become  effective  because  it  would  continue  a  situation  which  it 
believes  will  lead  to  constant  agitation,  dispute,  and  a  duplica- 
tion of  facilities,  all  of  which  will  be  to  the  detriment  of  the  com- 
munity and  the  service  received  by  the  consumers. 

[2]  The  Commission  will,  in  the  order  hereinafter,  give  tie 
Rockton  Electric  Company  an  opportunity  to  take  over  and  oper- 
ate all  electrical  distribution  lines  within  the  village  of  Rockton, 
*nd  will  require  the  said  company  to  so  rehabilitate  its  present 
system  that  it  will  be  kble  to  furnish  service  to  its  consumers 
that  complies  with  Commission's  standards.  The  present  sys- 
tem of  the  Rockton  Electric  Company  is  not  well  adapted  for  the 
rendition  of  service  to  a  large  community  nor  for  the  transmis- 
sion of  large  amounts  of  power  for  a  great  distance.  The  Com- 
mission does  not  believe  that  it  would  be  feasible  to  continue  the 
furnishing  of  both  direct  and  alternating  current  in  the  village 
of  Rockton  for  a  long  period  of  time.  It  believes,  therefore,  that 
should  the  Rockton  Electric  Company  avail  itself  of  the  oppor- 
tunity given  it  by  the  order  hereinafter,  it  should  take  steps  to 
eliminate  one  or  the  other  kind  of  service  as  soon  as  such  may  be 
done  without  inconvenience  to  its  present  consumers.  It  ap- 
pears that  the  South  Beloit  Company  is  able  and  willing  to  sell 
to  the  Rockton  Electric  Company  any  reasonable  amount  of  elec- 
trical energy  wfiich  it  may  require  and  this  fact  appears  to  offer 
a  satisfactory  solution  of  the  questions  involved  herein.  Unless 
the  Rockton  Electric  Company  avails  itself  of  the  opportunity 
offered  by  this  order,  the  Commission  will,  at  the  expiration  of 
the  time  limit  set,  entertain  an  application  from  the  South  Be- 
loit Company  for  a  certificate  authorizing  it  to  take  over  and 
operate  the  whole  of  the  distribution  system  in  the  village  of 
Rockton.  If  the  Rockton  Electric  Company  does  not  desire  to 
avail  itself  of  the  opportunity  herein  offered  it  should,  before 
the  expiration  of  the  ninety-day  period,  notify  the  Commission 
to  that  effect  in  order  that  further  action  may  be  taken  immedi- 
ately looking  toward  the  betterment  of  the  service  to  consumers 
in  Rockton  at  the  earliest  possible  date. 

The  Commission,  having  considered  all  the  evidence  adduced, 
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the  representations  and  arguments  made,  and  being  fully  ad- 
vised in  the  premises,  finds: 

That  the  Rockton  Electric  Company  is  a  corporation  engaged 
in  the  business  of  furnishing  electric  service  to  consumers  in  the 
village  of  Eockton  under  proper  authority  of  law  and  this  Cora- 
mission;  that  the  South  Beloit  Water,  Gas  &  Electric  Company 
has  invaded  the  territory  of  lie  Rockton  Electric  Company  and 
is  now  furnishing  electric  service  to  certain  consumers  in  Rock- 
ton in  violation  of  the  law ;  that  the  service  now  being  rendered 
by  the  Rockton  Electric  Company  is  not  in  compliance  with  the 
Public  Utilities  Commission's  General  Order  65  but  that  the 
Rockton  Electric  Company  should  be  given  ninety  days  in  which 
to  make  proper  arrangements  for  the  furnishing  of  adequate  and 
satisfactory  service  in  compliance  therewith;  that  the  Rockton 
Electric  Company  and  the  South  Beloit  Water,  Gas  &  Electric 
Company  should  be  required  within  ninety  days  of  the  date  of 
this  order  to  enter  into  such  an  agreement  as  will  provide  for 
the  taking  over  by  the  Rockton  Electric  Company  of  all  present 
lines  and  consumers  of  the  South  Beloit  Water,  Gas  &  Electric 
Company  within  the  village  limits  of  Rockton,  the  purchase 
from  the  South  Beloit  Company  of  the  necessary  energy  for  serv- 
ing such  consumers,  and  the  operation  of  such  lines  and  any  fu- 
ture extensions  thereof. 


ILIiTNOIS  COMMERCE  COMMISSION. 

RE  WESTERN  UNITED  GAS  &  ELECTRIC  COMPANY. 

[No.  11819.] 

Service  —  Standards  —  Gas  —  Calorimeters. 

A  gas  utility  distributing  its  product  in  seyeral  towns  was  not  al- 
lowed to  substitute  calorimeVic  tests  at  a  central  point  on  the  high 
pressure  system  for  tests  at  the  points  of  distribution,  as  required  by 
the  rules  of  the  Commission. 


Service  —  Gas  —  Standards  —  Measurements, 

Statement  that  a  public  utility  owes  to  itself  and  to  its  consumers 
the  duty  of  providing  proper  instrumentalities  at  suitable  locations  to 
determine  whether  the  heating  value  of  gas  at  all  times  and  at  all  lo- 
cations conforms  to  the  standards  prescribed,  p.  24. 

[July  28,  1921.1 
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Application  for  exemption  frcm  a  rule  establishing  stand- 
ards of  service  for  gas  utilities ;  application  denied. 

By  the  Commission:  April  14,  1921,  the  Western  United 
Gas  and  Electric  Company  applied  to  the  Commission  for  ex- 
emption from  Kule  20  (b)  of  General  Order  66,  which  rule  of 
the  Commission's  General  Order  establishing  standards  of  serv- 
ice for  gas  utilities,  specifies  the  locations  at  which,  and  the  fre- 
quency with  which,  heating  value  tests  of  manufactured  gas  shall 
be  made.  Petitioner's  application  states  that  in  order  to  comply 
in  full  with  the  provisions  of  Kule  20  (b)  of  General  Order  66 
petiti(Mier  would  be  required  to  install  calorimeters  in  over 
twenty  of  the  towns  served  and  to  test  the  heating  value  of  the  gas 
on  at  least  five  days  of  each  week.  Statement  is  also  made  that 
with  the  exception  of  Aurora  all  towns  in  which  calorimeters 
are  required  are  supplied  with  gas  from  the  same  source.  Pe- 
titioner contends  that  the  cost  of  purchasing  and  installing  ea- 
l(Hrimeters  in  over  twenty  towns  would  be  excessive  and  unwar- 
ranted, prays  to  be  relieved  from  the  technical  interpretation  of 
Kule  20  (b)  of  General  Order  66  and  allowed  to  make  heating 
value  tests  at  one  point  on  the  entire  high  pressure  system. 

Kule  20(b)  referred  to  reads  as  follows: 

"(b)  Calorimeter  equipment — Each  utility  whose  gas  out- 
put exceeds  fifteen  million  cubic  feet  per  year  shall  equip  itself 
with  a  complete  standard  calorimeter  outfit  of  a  type  approved 
by  the  Commission  and  shall  test  the  heating  value  of  manufac- 
tured gas  on  at  least  five  days  each  week  and  of  natural  gas  at 
least  three  times  a  year  in  municipalities  where  the  output  ex- 
ceeds fifteen  million  cubic  feet  per  year.  In  other  communities, 
such  tests  shall  be  made  from  time  to  time  as  the  Commission 
may  require.  The  methods  of  test  shall  be  in  accordance  with 
the  best  practice. 

The  results  of  every  heating  value  test  made  by  the  utility 

shall  be  kept  on  file,  together  with  all  data  taken  at  the  time  of 

the  test  in  sufficiently  complete  form  to  permit  the  convenient 

diecking  of  the  methods  employed  and  the  calculations." 

Kules  of  this  Commission's  General  Order  66  establish  as 

standards  of  heating  value  for  the  gas  as  manufactured,  but  only 

require  that  the  heating  value  of  the  gas  shall  conform  to  certain 
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standards  when  tested  in  the  place  where  consumed^  It  is  of 
great  moment  to  petitioner  and  to  its  consumers  that  heating 
value  tests  shall  be  taken  at  such  locations  and  under  such  condi- 
tions that  the  tests  will  correctly  show  the  heating  value  of  the 
pas  which  is  furnished  to  consumers.  Petitioner  has  furnished 
no  proof  that  tests  of  the  high  pressure  gas,  as  taken  at  the 
Joliet  manufacturing  station,  will  correctly  show  the  heating 
value  of  the  gas  as  delivered  to  consumers  residing  in  certain 
outlying  sections  of  the  territory  served.  The  Commission 
recognizes  that  when  certain  conditions  of  pressure  and  temper- 
ature are  realized,  losses  in  heating  value  occur  between  the 
point  of  manufacture  and  outlying  points  of  the  distribution 
system;  and  in  general  the  greater  the  distance  betweeA  the 
point  of  manufacture  and  the  point  of  consumption  the  greater 
will  be  the  loss  in  heating  value,  all  other  factors  remaining  con- 
stant. Therefore,  if  tests  show  that  the  heating  value  of  the 
gas  supplied  in  the  extreme  outlying  portions  of  the  territory 
meets  the  Commission's  requirements,  it  is  reasonable  to  assume 
that  consumers  residing  at  location  intermediate  between  the 
point  of  manufacture  and  the  points  of  testing  receive  gas  hav- 
ing a  satisfactory  heating  value. 

It  seems  that  in  the  interest  of  efficient  operation  and  in  the 
interest  of  preserving  satisfactory  relations  with  all  of  its  con- 
sumers, petitioner  should  have  available  at  all  times  apparatus 
for  suitably  determining  the  heating  value  of  the  gas  being  fur- 
nished in  various  sections  of  the  territory  served,  and  should 
make  use  of  this  apparatus  at  intervals  as  specified  in  Greneral 
Order  66.  The  information  secured  thereby  would  be  of  great 
value  to  petitioner.  A  public  utility  owes  to  itself  and  to  its 
consumers  the  duty  of  providing  proper  instrumentalities  at 
suitable  locations  to  determine  whether  the  heating  value  of  the 
gas  at  all  times  and  at  all  locations  conforms  to  the  standards 
set  forth  in  General  Order  66  and  which  this  Commission  has 
established  as  being  just  and  reasonable. 

Information  before  the  Commission  reveals  that  petitioner 
has,  at  Joliet  and  at  Aurora,  apparatus  available  for  determin- 
ing the  heating  value  of  the  gas  and  that  heating  value  tests  are 
made  at  these  locations  with  the  frequency  prescribed  in  General 
Order  66.     The  municipalities  of  LaGrange  and  Harvard  are 
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located  in  extreme  outlying  sections  of  the  territory  served  by 
petitioner.  The  Commission  believes  that  the  expense  of  pro- 
viding proper  calorimetric  apparatus  in  LaGrange  and  Harvard 
and  of  suitably  determining  the  heating  value  of  the  gas  at  these 
loeations^  at  frequent  intervals,  would  not  be  excessive  and  un- 
warranted. If  suitable  calorimeters  are  installed  in  Joliet, 
Aurora,  LaGrange,  and  Harvard,  petitioner  will  be  able  not 
only  to  determine  the  heating  value  of  the  gas  in  the  two  cities 
where  manufactured,  but  also  in  two  cities  lying  in  extreme  out- 
lying portions  of  petitioner's  territory,  a  system  of  testing  which 
(?onimission  feels  is  more  satisfactory  and  will  yield  more  com- 
prehensive  information  than  the  system  proposed  in  petitioner's 
application. 

The  Commission  having  given  due  consideration  to  the  peti- 
tion herein,  finds  that  the  application  of  the  Western  United  Gaa 
k  Electric  Company  for  exemption  from  Kule  20(b)  of  Genera! 
Order  66  should  be  denied. 

The  Commission  further  finds  that  in  order  to  adequately 
protect  the  interests  of  the  petitioner  and  its  consumers,  the  pe-. 
titioner  should  have  approved  calorimetric  apparatus  availablt) 
in  the  municipalities  of  Joliet,  Aurora,  LaGrange,  and  Harvard, 
and  make  heating  value  tests  on  at  least  five  days  each  week  of 
the  gas  distributed  in  the  said  municipalities,  which  will  rea 
sonably  satisfy  the  requirements  of  Kule  20(b)  of  General  Or 
der  66. 


KSNTUCKT  COURT  OP  APPEALS. 

MOUNTAIN  WATER  COMPANY 

V. 

L.  J.  MAY. 

(—  Ky.  — ,  231  S.  W.  908.) 

Service  —  Extensions  —  Water  —  When  refused. 

The  right  to  compel  a  water  company  to  extend  its  mains  to  any 
part  of  a  city  is  not  absolute,  and  such  extension  may  be  refused  when 
the  demand  is  wholly  unreasonable  in  view  of  the  peculiar  hardships 
and  disastrous  consequences  that  would  follow* 

[June  14,  1921.] 
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Appeal  from  a  circuit  court  judgment  granting  a  mandatory 
injunction  requiring  an  extension  of  water  service;  judgment 
reversed  and  cause  remanded  with  directions  to  enter  judgment 
in  conformity  with  the  opinion. 

Appearances :  Auxier,  Harman  &  Francis,  of  Pikeville,  for 
appellant;  Picklesimer  &  Steele  and  Willis  Staton,  all  of  Pike- 
ville, for  appellee. 

Clay,  C:  On  the  application  of  L.  J.  May,  a  resident  of 
Pikeville,  a  mandatory  injunction  was  granted  compelling  the 
Mountain  Water  Company  to  extend  its  pipe  line  from  its  main 
line  along  High  street  to  a  point  opposite  May's  residence,  for  the 
purpose  of  aifording  him  the  necessary  water  connection.  The 
company  appeals. 

The  facts  are  as  follows : 

The  Mountain  Water  Company  is  operating  its  waterworks 
system  in  Pikeville,  a  city  of  the  fourth  class,  under  a  franchise 
which  became  effective  August  29,  1908,  and  expires  February 
28,  1923.  After  providing  that  the  water  pipes  should  be  placed 
in  the  center  of  the  streets,  alleys,  and  public  highways,  the  fran- 
chise contract  provides  as  follows: 

"Sec.  5.  Said  water  works  and  sewerage  system  shall  be  for 
the  use  of  inhabitants  generally,  and  no  street  or  locality  shall  be 
deprived  of,  nor  discriminated  against,  in  the  use  thereof." 

High  street  was  not  opened  up  until  the  year  1914,  and  there 
are  only  three  or  four  residences  on  the  street.  To  reach  the  May 
premises  it  will  be  necessary  for  the  company  to  extend  its  main 
for  a  distance  of  725  feet,  and  the  expense  will  amount  to  about 
$3,500.  If  the  relief  be  granted  in  this  case,  the  residents  on 
other  streets  are  preparing  to  make  similar  demands,  and  to  meet 
these  demands  the  cost  of  material  alone  will  be  about  $16,000. 
When  the  extensions  are  made,  the  income  therefrom  will  be 
wholly  insuflScient  to  pay  the  interest  on  the  expenditure,  to  say 
nothing  of  the  cost  of  maintenance.  Furthermore,  the  company 
has  an  outstanding  indebtedness  of  $7,500.  It  pays  no  divi- 
dends, and  its  entire  income  is  consumed  in  the  operation  and 
maintenance  of  its  plant  It  has  no  funds  on  hand  with  which 
to  make  the  extensions,  and,  in  view  of  the  fact  that  its  franchise 
expires  in  1923,  it  is  unable  to  borrow  the  money.    If  compelled 
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to  make  the  extensions^  the  company  will  be  thrown  into  bank- 
ruptcy, and  will  be  unable  to  furnish  fire  protection  for  the  city, 
or  to  continue  the  service  to  those  who  are  now  using  its  water. 

This  is  not  a  case  where  a  public  service  Commission  has  the 
power  to  determine  when  and  upon  what  terms  a  water  company 
ehall  extends  its  mains  for  the  purpose  of  meeting  the  demands 
of  the  inhabitants  of  the  municipality.  Nor  is  it  a  case  where 
the  city  itself,  if  engaged  in  furnishing  water  to  its  inhabitants, 
and  therefore  exercises  a  governmental  discretion  with  which 
the  courts  will  not  interfere.  Moore  v.  Harrodsburg,  105  S.  W. 
925,  32  Ky.  Law  Rep.  395;  Browne  v.  Bentonville,  94  Ark. 
80,  126  S.  W.  93;  Linck  v.  Litchfield,  31  HI.  App.  118;  Law- 
rence V.  Richards,  111  Ma  95,  88  Atl.  92,  47  L.RA.(N.S.) 
€54.  On  the  contrary,  it  is  a  case  where  an  independent  cor- 
poration exercises  a  franchise  under  a  contract  providing  in  sub- 
stance that  the  waterworks  shall  be  for  the  use  of  the  inhabitants 
generally,  and  that  no  street  or  locality  shall  be  deprived  of  or 
discriminated  against  in  the  use  thereof.  Under  this  contract 
it  is  the  duty  of  the  water  company,  as  new  streets  are  opened 
within  the  limits  of  the  city  as  they  existed  when  the  franchise 
was  granted,  and  residences  are  built  thereon,  to  extend  its  mains 
so  as  to  furnish  the  occupants  of  such  residences  with  water. 
Ordinarily,  a  mandamus  or  mandatory  injunction  will  lie  at  the 
instance  of  a  consumer  to  compel  a  water  company  to  extend  its 
mains  to  any  part  of  the  city  where  its  franchise  requires  it  to 
operate.  Topeka  v.  Topeka  Water  Co.  58  Kan.  349,  49  Pac.  79 ; 
West  Hartford  v.  Board  of  Water  Comrs.  68  Conn.  323,  36  Atl. 
786 ;  Bothwell  v.  Consumers'  Co.  13  Idaho  668,  92  Pac.  533,  24 
L.R.A.(N.S.)  485;  Hatch  v.  Consumers'  Co.  17  Idaho  204,  104 
Pac.  670,  40  L.R.A.(N.S.)  263. 

The  right  to  such  relief,  however,  is  not  absolute,  and  the  re- 
lief may  be  denied  where  the  demand  is  wholly  unreasonable,  in 
view  of  the  peculiar  hardships  and  disastrous  consequences  that 
would  follow.  Doubtless  the  mere  fact  that  the  income  from 
the  extended  service  would  not  compensate  the  company  for  the 
cost  of  the  extension  would  furnish  no  cause  for  refusing  to  com- 
pel the  service  required  by  the  contract,  if  its  income  were  other- 
wise suflBcient,  and  the  rights  of  the  public  would  not  be  injuri- 
ously affected,  but  the  circumstances  here  presented  do  not  stop 
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thera  The  franchise  expires  in  about  two  years.  The  com- 
pany's income  is  consumed  in  the  operation  and  maintenance  of 
the  plant.  It  has  no  funds  on  hand  with  which  to  make  the  ex- 
tension, and  is  unable  to  borrow  the  money.  If  compelled  to 
make  the  extension,  the  company  will  be  thrown  into  bankruptcy, 
and  will  be  unable  to  furnish  fire  protection  for  the  city,  or  to 
continue  the  service  to  those  who  are  using  its  water.  It  is  clear, 
therefore,  that  the  rights  of  the  public  at  large  would  be  injuri- 
ously affected  if  the  relief  prayed  for  should  be  granted.  In  our 
opinion,  the  case  is  one  where  the  rights  of  the  few  should  give 
way  to  the  rights  of  the  many,  and,  in  the  circumstances,  a 
mandatory  injunction  will  not  lie  to  compel  the  company  to 
make  the  extension.  Public  Service  Commission  v.  Brooklyn  & 
Curtis  Bay  Light  &  Water  Co.  122  Md.  612,  90  Atl.  89. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
enter  judgment  in  conformity  with  this  opinion. 


MICHIGAN  PUBLIC  UTILITIES  COMMISSION. 

DETEOIT  PRESSED  STEEL  COMPANY 

V. 

PENINSULAS  ELECTRIC  LIGHT  COMPANY. 

[I>-1504.] 

Bates  —  Power  of  Commission  —  Discrim^inatory  contracts* 

The  Michigan  Public  Utilities  Commission  has  all  the  power  over 
rates  which  the  Michigan  Railroad  Commission  had  under  the  laws  of 
1909,  including  the  power  to  eliminate  discriminatory  features  from  rate 
contracts. 


Public  VtUUies  —  What  constitutes  —  Michigan. 

Discussion  of  the  Michigan  Law  defining  public  utilities,  31. 

[August  16,  1921.] 

CoMPUiiNT  alleging  that  an  electric  company  chained  rates 
in  excess  of  those  fixed  by  contract;  complaint  dismissed  and 
oJectric  company  directed  to  collect  its  tariff  rates. 

By  Potter,  Commissioner:     The  Peninsular  Electric  Light 

Company,  a  selling  and  distributing  subsidiary  of  the  Detroit 
P.U.R.192iB. 
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Edison  Company,  filed  with  the  Commission,  certain  primary 
power  rates;  the  Commission  having  subsequently  ascertained 
that  primary  power  was  at  the  same  time  being  furnished  under 
similar  circumstances  under  special  long  term  contracts,  at  a 
less  rate  than  the  published  tariff  schedule,  suggested  that  the 
Peninsular  Electric  Light  Company  should  collect  without 
preference  or  discrimination,  its  primary  power  rates  from  all 
consumers.  Thereupon  the  Detroit  Pressed  Steel  Company 
filed  a  petition  dated  November  26,  1920,  and  the  Peninsular 
Electric  Light  Company  on  December  6,  1920,  filed  an  answer 
and  a  hearing  was  had  December  22,  1920. 

The  petition  sets  out  by  reference,  certain  contracts  for  elec- 
trical energy  made  by  the  Detroit  Pressed  Steel  Company  with 
the  Peninsular  Electric  Light  Company,  one  effective  September 
12,  1919,  and  the  other  effective  March  1,  1920.  Each  of  these 
contracts  was  for  three  years. 

The  basis  of  petitioner's  complaint  is  thus  set  forth  in  the  pe- 
tition. 

The  rate  provided  for  by  such  contracts  was  as  follows: 

"A  reservation  charge  of  $300  per  month  for  the  first  100  kilo- 
watts, or  any  less  reservation;  for  reservation  in  excess  of  100 
kilowatts  and  up  to  200  kilowatts,  $3  per  kilowatt  per  month; 
and  for  reservation  in  excess  of  200  kilowatts,  $1.25  per  kilo- 
watt per  month.  In  addition  to  such  payment  for  reservation, 
your  petitioner,  the  customer,  agreed  to  pay  for  energy  used  by 
it,  as  shown  by  a  supply  meter  or  meters  to  be  owned,  installed 
and  maintained  by  the  Peninsular  Electric  Light  Company 
eight-tenths  of  a  cent  per  unit  (or  kilowatt  hour),  and  at  the 
Cabot  street  plant  for  a  part  of  the  energy  so  used  at  the  rate  of 
tut  seven-tenths  of  a  cent  per  unit.  On  each  bill  paid  within 
ten  days  of  the  date  on  which  the  saiiie  was  rendered,  5  per  cent 
discount  was  to  be  allowed. 

"The  Peninsular  Electric  Light  Company,  notwithstanding  the 
provisions  of  said  contracts,  has  undertaken  and  it  is  undertak- 
ing to  charge  your  petitioner  for  electric  service  used  by  it  at 
higher  rates  than  those  provided  for  in  said  contracts.  For  the 
month  of  September,  the  Peninsular  Electric  Light  Company 
undertook  to  charge  your  petitioner  at  the  rate  of  IJ  cents  per 
imit  for  the  energy  used  by  the  petitioner,  as  shown  by  meter ; 
P.U.R.1921B.     . 
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and  iot  the  month  of  October,  the  Peninsular  Electric  Light 
Company  has  undertaken  to  charge  your  petitioner  at  the  rate 
of  1.2  cents  per  unit  for  the  energy  used  by  your  petitioner,  as 
shown  by  the  meter.  Your  petitioner  claims  that  its  contracts 
are  valid  and  entitle  it  to  the  electric  service  provided  for  by 
them  at  the  rates  provided  therein,  and  that  the  Peninsular 
Electric  Light  Company  has  no  right  to  charge  your  petitioner 
for  service  rendered  at  other  or  different  rates  than  those  pro- 
vided for  in  such  contracts.^* 

The  Peninsular  Electric  Light  Company,  answering,  seeks 
to  justify  its  position,  and  after  setting  up  the  manner  by  which 
it  determined  the  rate  fixed  by  its  tariff  schedule  says:  ^TTn- 
til  the  early  summer  of  1920,  the  differences  in  rates  being  paid 
under  unexpired  contracts  and  those  being  paid  under  new  con- 
tracts, were  not  such  as  to  constitute  effective  discrimination 
between  customers.  Tip  to  and  including  the  rate  schedule  of 
January  1,  1920,  the  differences  resulting  from  one  customer 
being  served  under  a  later  schedule  than  another,  were  in  nowise 
harmful,  nor  contrary  to  established  public  policy.  The  opera- 
tion, however,  of  the  schedules  taking  effect  May  15,  1920,  July 
1,  1920,  and  September  1,  1920,  did  result  in  establishing  sub- 
stantial differences  between  rates  paid  by  different  customers 
for  like  service,  and  a  continuation  of  these  substantial  differ- 
ences may,  in  fact,  have  constitued  harmful  discrimination." 

Charles  B.  Bohn  Foundry  Company  filed  an  answer  ailing, 

(a)  That  there  are  other  companies  listed  than  on  pages  18  to 
32  of  the  printed  petition  which  stand  in  precisely  the  same 
position  and  attitude  toward  respondent 

(b)  That  this  Commission  can  acquire  jurisdiction  to  investi- 
gate the  price  of  electricity  only  as  provided  in  §  7,  of  Act  No. 
106,  of  the  P.  A.  of  1909. 

(c)  That  this  Commission  is  wholly  without  power  or  juris- 
dicion  to  make  any  order  affecting  existing  contracts  for  the 
furnishing  of  electrical  current. 

(d)  Existing  contracts  can  be  affected  by  an  order  of  a  Com- 
mission only  when  the  Commission  has  power,  as  it  has  under  the 
statutes  relating  to  railroads  and  telephones,  to  prescribe  the  pre- 
cise rates  which  shall  be  charged  for  each  service  furnished. 

1.  Is  the  Peninsular  Electric  Light  Company  a  pubhc  utility 
p.ujli»2:e. 
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under  the  facts  and  circumstances  disclosed  by  the  petition, 
Answer,  and  the  testimony  in  this  case?  A  public  utility  is 
thus  defined  in  Schurtz  v.  Grand  Rapids,  208  Mich.  510,  175 
N.  W.  421:  "We  thiii  that  the  term  'public  utility'  means 
every  corporation,  company,  individual,  association  of  persons, 
their  trustees,  lessees,  or  receivers,  that  may  own,  control,  or 
manage,  except  for  private  use,  any  equipment,  plant  or  gener- 
ating machinery  in  the  operation  of  a  public  business  or  utility. 
Utility  meaxis  the  state  or  quality  of  being  useful.  Was  this 
plant  one  useful  to  the  public  ?  If  so,  it  was  a  public  utility.  We 
think  it  was  such."  Clearly  under  the  facts  disclosed  by  the 
record  and  the  established  law,  the  Peninsular  Electric  Light 
Company  is  a  public  utility. 

2.  The  Peninsular  Electric  Light  Company  being  a  public 
utility,  what  power  has  this  Commission  over  its  rates  ? 

(a)  Prior  to  the  passage  of  Act  No.  419,  P.  A.  1919,  Hon. 
Franz  Kidm,  the  Attorney  General  of  this  state^  rendered  an 
opinion  to  the  Michigan  Railroad  Commission  construing  Act 
No.  106  of  the  P.  A.  of  1919,  and  defining  the  power  of  the 
Michigan  Railroad  Commission  in  which  it  is  said: 

"Without  discussing  the  matter  in  detail,  it  is  suflScient  to  say 
that  from  my  examination  of  the  statute,  I  am  convinced  that  it 
was  the  intention  of  the  legislature  to  confer  upon  the  Commis- 
sion power  to  classify  customers  and  to  fix  a  schedule  of  maxi- 
mum rates  for  the  several  classes  of  customers."  (Opinions 
Atty.  General  1911,  p.  70.) 

(b)  By  §  3  of  Act  No.  419,  P.  A.  1919  it  is  provided:  "All 
the  rights,  powers  and  duties  now  vested  by  law  in  said  Rail- 
road Commission  shall  be  deemed  to  be  transferred  to  and  vested 
in  said  Public  Utilities  Commission  and  shall  be  exercised  and 
performed  thereby  except  as  herein  otherwise  provided.*^  So 
that  regardless  of  the  subsequent  provisions  of  Act  No.  419,  P. 
A.  1919,  this  Commission  has  all  the  power  over  rates  which  the 
Michigan  Raiboad  Commission  had  under  Act  No.  106,  P.  A. 
1909. 

3.  Section  8  of  Act  No.  419,  P.  A.  1919  provides:  'TJpon 
complaint  in  writing  that  any  rate,  classification,  regulation,  or 
practice  charged,  made  or  observed  by  any  public  utility  is  un- 
just, inaccurate,  or  improper  to  the  prejudice  of  the  c<Hnplain- 
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&nt,  the  Commission  shall  proceed  to  investigate  the  matter. 
.  .  .  Upon  the  completion  of  such  hearing,  the  Commissiom 
shall  have  authority  to  make  an  order  or  decree  dismissing  the 
complaint  or  directing  that  the  rate,  charge,  practice,  or  matter 
complained  of  shall  be  removed,  modified  or  altered  as  the  Com- 
mission deems  just,  equitable,  and  in  accordance  with  the  rights 
of  the  parties  concerned." 

Clearly  this  Commission  has  the  power  and  authority  to  pre- 
vent discrimination  in  rates  between  customers  receiving  elec- 
trical energy  at  the  same  time  under  the  game  or  like  circum- 
stances, imless  it  is  prevented  from  so  doing  by  the  constitutional 
prohibition  against  impairing  the  obligation  of  contracts,  peti- 
tioner herein  having  prior  to  this  proceeding  entered  into  a  con- 
tract fixing  for  a  period  of  three  years  rates  for  electrical  energy. 

4.  It  is  settled  law, 

(a)  That  individuals  or  corporations  cannot  by  private  con- 
tract oust  the  state  of  its  jurisdiction  over  rates. 

(b)  All  contracts  entered  into  between  private  individuals  and 
corporations  in  relation  to  public  utility  rates  are  entered  into 
with  the  understanding  that  they  are  not  subject  to  the  constitu- 
tional limitation  against  impairing  the  obligation  of  contracts. 

(c)  That  the  state  may  at  any  time  in  the  exercise  of  its  pow- 
er over  rates,  change  or  modify  the  rates  of  public  utilities. 

Owosso  V.  Union  Tel.  Co.  185  Mich.  349,  151  K  W.  102d; 
Traverse  City  v.  Michigan  R.  Commission,  202  Mich.  575, 
P.U.R.1918F,  752,  168  N.  W.  481;  Milwaukee  Electric  R  & 
Light  Co.  V.  Wisconsin  R.  Commission,  238  U.  S.  174,  P.U.R. 
1915D,  591,  59  L.  ed.  1254,  35  Sup.  Ct.  Rep.  820;  Grand 
Rapids  &  I.  R.  Co.  v.  Cobbs  &  Mitchell,  203  Mich.  133,  168  N". 
W.  961;  Oceana  Farmers  Mut.  Teleph.  Co.  v.  United  Home 
Teleph.  Co.  205  Mich.  662,  P.U.R.1919E,  40,  172  N.  W.  553; 
Louisville  &  N.  R  Co.  v.  Mottley,  219  U.  S.  467,  55  L.  ed.  297, 
31  Sup.  Ct.  Rep.  265. 

(d)  If  a  subscriber,  imder  a  special  rate  contract,  is  receiving 
electrical  energy  for  much  less  than  a  later  subscriber  who  re- 
ceives the  same  kind  of  energy  at  the  same  time  under  like  cir- 
cumstances, such  contract  is  discriminatory  and  it  is  because 
such  contracts  are  discriminatory  and  result  in  pei^sonal  profit 
to  the  holders  thereof  and  place  the  normal  burden  of  the  cost  of 
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rendering  the  service  upon  other  subscribers  that  they  are  so  ten- 
aciously relied  upon  by  the  holders  thereof. 

(e)  There  is  no  rule  of  justice  or  equity  that  will  sustain  con- 
tcmporaneous  discriminatory  rates.  Such  rates  are  in  violation 
of  the  fundamental  principle  of  equal  rights  to  all  and  special 
privileges  to  none. 

An  order  is  entered  herewith  dismissing  the  complaint  of  the 
Detroit  Pressed  Steel  Company  and  directing  the  Peninsular 
Electric  Light  Company  to  collect  its  tariff  rates* 


NEBRASKA  SUPREMS  COURT. 

STATE 

SOUTHERN  ELKHOEN  TELEPHONE  COMPANY. 
[No.  21387.] 
(—  Neb.  — ,  183  N.  W.  562.) 

Public  Vtditiea  —  What  constitutes  —  Mutual  telephone  line, 

1.  Where  several  farmers  in  co-operation  constructed  a  rural  tele* 
phone  line  so  as  to  connect  their  farms  with  a  public  service  telephone 
company  in  town,  from  whom  they  purchased  telephone  boxes  and 
rented  transmitters,  and  were  afforded  switching  service  to  local  and 
long-distance  subscribers  over  the  lines  of  such  telephone  company,  and 
paid  to  the  telephone  company  the  same  rates  as  regular  subscribers, 
but  did  not  exact  nor  receive  compensation  for  messages  transmitted 
over  their  rural  line,  and  raised  no  revenue  except  such  sums  by  mu- 
tual assessment  as  were  needed  to  maintain  and  keep  in  repair  their 
properties,  held  that  they  were  not  operating  as  a  "common  carrier," 
defined  by  our  statute  (Rev.  St.  1913,  §  6124)  as  "telephone  companies 
*  *  *  engaged  in  the  transmission  of  messages  *  *  *  for  hire," 
and  were  not  under  the  supervision  of  the  Nebraska  State  Hallway 
Commission. 

Puhlic  utilities  —  Test  of  status  —  Erection  of  telephone  lines, 

2.  Though  §  7418,  Rev.  St.  1913,  grants  a  right  of  way  over  the 
public  roads  of  the  state  to  "any  telegraph  or  telephone  company  in- 
corporated or  doing  business  in  this  state,"  it  does  not  follow  that  any 
one  who  erects  poles  and  strings  telephone  wires  upon  a  public  road  is 
a  telephone  company  or  a  common  carrier. 

Public  utilities  —  Test  of  status  —  Public  interest  —  Purpose, 

3.  Though  such  a  rural  telephone  line  may  render  impracticable  the 
extension  of  further  telephone  service  in  that  particular  locality,  and 
hence  be  a  matter  of  public  concern,  the  fact  that  the  situation  is  of 
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public  interest  does  not  alone  characterize  the  rural  line  as  a  public 
service  company,  nor  identify  it  as  a  common  carrier.  Its  character 
is  to  be  determined  rather  by  the  purpose  for  which  the  property  is 
intended  to  be  used  and  the  actiuil  use  to  which  it  is  devoted. 

[June  23,  1921.] 
Headnotes  by  the  Court. 

Appeal  from  a  judgment  of  the  District  Court  dismissing 
an  action  to  compel  a  mutual  telephone  company  to  obey  an  or- 
der of  the  state  Commission ;  judgment  affirmed. 

Appearances :  Clarence  A.  Davis,  Attorney  General,  and  Hugh 
LaMaster,  Assistant  Attorney  General,  for  the  state;  M.  D. 
Tyler,  of  Norfolk,  for  appellee. 

Heard  before  Morrissey,  0.  J.,  and  Aldrich,  Flansburg,  Let- 
ton,  and  Rose,  J  J. 

Flansburg,  J. :  This  was  an  action  by  the  state  of  Nebraska, 
brought  against  a  number  of  farmers,  who  had  constructed  a 
rural  telephone  line  and  who  called  themselves  the  Southern  Elk- 
horn  Telephone  Company,  and  was  to  compel  them  to  obey  an 
order  of  the  Nebraska  State  Kailway  Commission,  commanding 
them  to  furnish  to  one  Doxstader,  a  farmer  living  in  the  vi- 
cinity, a  connection  with  their  telephone  line.  The  trial  court 
found  in  favor  of  the  defendant  and  entered  a  dismissal,  from 
which  order  the  state  appeals. 

The  sole  question  for  determination  is  whether  or  not  the  so- 
called  Southern  Elkhom  Telephone  Company  is  a  common  car- 
rier and,  therefore,  under  the  jurisdiction  of  the  Nebraska  State 
Kailway  Conunission.  If  found  to  be  such  a  common  carrier, 
then  the  order  of  the  Railway  Commission,  requiring  it  to  extend 
its  service  to  the  farmer,  Doxstader,  must  be  enforced;  other- 
wise, the  order  of  the  Commission  is  without  legal  authority. 
•  In  1917,  the  farmers  mentioned,  living  in  the  vicinity  of  Nor- 
folk, had  requested  telephone  service  from  the  Nebraska  Tele- 
phone Company,  which  company  was  a  public  service  corpora- 
tion doing  a  telephone  business  at  Norfolk  and  throughout  the 
state.  This  the  telephone  company,  in  the  first  instance,  refused 
to  give,  but  the  negotiations  resulted  in  an  agreement,  in  pursu- 
ance of  which  the  farmers  constructed  at  their  own  expense  a 
telephone  line  from  Norfolk  to  their  farms,  and  purchased  tele- 
phone boxes  and  rented  transmitters  from  the  telephone  com- 
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pany,  and  were  thereupon  received  by  the  telephone  company  as 
subscribers  upon  the  same  t^rms  as  the  subscribers  in  Norfolk. 
Each  one  of  the  farmers  contributed  toward  the  expenses  of  con- 
structing this  party  line.  The  telephone  poles  were  placed,  some 
in  the  highway,  some  along  the  property  lines  and  used  as  fence 
posts,  and  some  across  private  property.  The  farmers  never  in- 
corporated or  associated  themselves  as  a  company.  They,  how- 
ever, adopted  the  name  of  Southern  Elkhom  Tdephone  Com- 
pany, for  the  purpose  of  convenience  in  their  dealings  as  a  col- 
lective body  with  the  Nebraska  Telephone  Company.  They  kept 
their  lines  in  repair  and  the  expenses  for  such  repairs  were  borne 
by  mutual  assessments  made  from  time  to  time  as  needed.  The 
repairs  amounted  to  from  $2  to  $2.50  yearly  for  each  farmer. 
The  Nebraska  Telephone  Company  at  Norfolk  furnished  switch- 
ing service  for  them  and  arranged  to  connect  them  with  the  Nor- 
folk subscribers  or  with  long-distance  lines,  and  for  this  service 
the  farmers  paid  the  same  rates  as  the  Norfolk  subscribers.  One 
of  their  nimiber  each  month  collected  from  the  others  the  r^ular 
rates  and  whatever  long-distance  tolls  had  been  incurred  by  any 
of  them,  and  remitted  the  entire  amount  in  one  sum  to  the  Ne- 
braska Telephone  Company  at  Norfolk.  The  subscribers  at  Nor- 
folk, or  anyone  at  distant  points,  who  wished  to  talk  with  these 
several  farmers,  could  call  through  the  exchange  at  Norfolk  and 
be  connected  with  the  farmers'  line.  There  are  only  ten  farmers 
connected  with  the  rural  line  in  question,  but  it  is  their  conten- 
tion that  their  line  is  already  burdened  and  is  insuflSeient  to  af- 
ford service  for  additional  telephone  users.  The  agreement, 
under  which  the  farmers  are  acting,  does  not  provide  for  taking 
in  new  members,  nor  for  extending  service  beyond  the  lines 
already  constructed. 

[1]  It  is  the  contention  of  the  attorneys  for  the  state  that  the 
rural  telephone  line  in  question,  having  become  connected  with 
the  Norfolk  telephone  system,  has  necessarily  become  an  integral 
part  thereof  and,  therefore,  has  become  a  common  carrier.  It  is 
argued  that  the  farmers  on  the  rural  line  send  messages  to  whom- 
soever they  please,  and  hold  themselves  out  as  ready  to  accept 
and  deliver  all  messages  that  may  come  to  the  rural  line  from 
subscribers  at  Norfolk  an4»  in  fact,  from  any  part  of  the  country 
over  long  distance. 
P.U.R.1921E. 
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The  Legislature  defined  common  carriers,  so  far  as  that  term 
is  apphcablo  here,  to  be — "telegi-aph  and  telephone  companies 
.  .  .  *  engaged  in  the  transmission  of  messages  ...  for 
hire;"  ■  EeV:  St.  1913,  §  6124. 

In  order  that  a  company  be  a  common  carrier,  it  is  essential, 
in  view  of  this  statutory  definition,  as  well  as  by  the  generally 
recognized  meaning  of  the  term  "common  carrier,"  that  the  serv- 
ice rendered  by  it  must  be  a  service  that  is  rendered  for  hire.  It 
was  said  by.  Justice  Story  in  Citizens'  Bank  v.  Nantucket  Steam- 
boat Co.  (No.  2730)  5  Fed.  Gas.  pp.  719,  725 :  "I  take  it  to  be 
exceedingly  clear  that  no  person  is  a  common  carrier  in  the  sense 
of  the  law  who  is  not  a  carrier  for  hire ;  that  is,  who  does  not 
receive,  or  is  not  entitled  to  receive,  any  recompense  for  his  serv- 
ices. The  known  definition  of  a  common  carrier,  in  all  our 
books"  fully  eirtablishes  this  result"  If  no  compensation  is  re- 
ceived, "he  is  not  in  the  sense  of  the  law  a  common  carrier ;  but 
he  is  a  mere  mandatory,  or  gratuitous  bailee ;  and  of  course  his 
rights,  duties  and  liabilities  are  of  a  very  different  nature  and 
character  from  those  of  a  common  carrier." 

As  pointed  out  in  10  C.  J.  41,  §  10:  "The  law  applicable  to 
common  carriers  is  peculiarily  rigorous,  and  it  ought  not  to  be 
extended  to  persons  who  have  neither  expressly  assumed  that 
character  nor  by  their  coiiduct  and  from  the  nature  of  their  busi- 
ness justified  the  belief  on  the  part  of  the  public  that  they  in- 
tended'to' assume  it." 

■  It  is  quite' appareM  that  the  farmers,  when  lliey  constructed 
the  rurallinfe  iii  question, 'had  no  idea  of  rendering  service  to  the 
public. "  Their  sole  purpose  Was  to  procure  telephone  service  for 
themselves!'  It  's^as  to  that  purpose,  and  that  purpose  only,  that 
they  dedicated  their  property.  To  now  subject  that  property  to 
another  purpo&e  than  that  for  which  it  was  given,  or  intended  to 
be  us^d,  would' be  to  take  from  them  the  right  and  the  use  of  the 
property  which  has  not  been  voluntarily  yielded  up.  Where  a 
person  enters  into  the  business  of  public  service  and  operates  as 
a  common  (iarrier,  he  voluntarily  dedicates  his  property  to  the 
public  use-  land  acquiesces  in  a  necessary  public  control  of  the 
business  Conducted ;  but  where  there  is  no  such  dedication  to  the 
frnblic  use,' the  staie.has  no  arbitrary- right  to  take  from  an  in- 
dividual the  control  of  property  devoted  to/private  interests^ 
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The  farmers  who  constructed  the  line  in  question  did  not  provide 
that  they  would  extend  service  to  whomsoever  might,  apply,  nor 
that  they  would  engage  in  the  business  of  transmitting  telephone 
messages.  They  have  not  become  bound  to  each  other,  nor  to  the 
public  in  general,  to  see  that  their  rural  line  is  always  in  first- 
class  order  and  that  messages  received  will  be  promptly  and 
eflSciently  transmitted.  To  hold  them  as  a  common  carrier  would 
fix  a  liability  upon  them  for  n^ligence  in  failing  to  keep  their 
lines  in  efficient  order.  The  lines  that  they  have  constructed  are 
for  their  own  private  use,  and  certainly  are  subject  to  such  con- 
trol and  provision  for  repair  and  maintenance  as  they  themselves 
shall  elect  to  adopt. 

It  is  argued  that  the  rural  line  is  similar  to  branch  lines  of  a 
railroad  which  are  constructed  to  meet  the  demands  of  some 
private  industry  aiid  become  part  of  the  railroad  system  and  sub- 
ject to  control  as  a  part  of  a  common  carrier.  The  case  of  Union 
Lime  Co.  v.  Chicago  &  N.  W.  E.  Co.  233  U.  S.  211,  222,  34  Sup. 
Ct.  Eep.  522,  525  (58  L.  ed.  924),  is  one  of  the  cases  cited  as 
bearing  out  that  contention.  In  that  case  it  is  to  be  noted  that 
railway  companies,  which  were  common  carriers,  were  given  a 
statutory  right  to  acquire  necessary  right  of  way  and  to  extend 
spur  tracks  in  order  to  meet  the  needs  of  manufacturing  estab- 
lishments, and  that  such  a  spur  track,  operated  by  a  railroad 
company,  was  held  to  be  a  part  of  the  railway  system,  and  not  a 
private  side  track  belonging  to  the  private  establishment.  In 
that  case  the  Court  said :  "There  is  a  clear  distinction  between 
spurs  which  are  owned  and  operated  by  a  common  carrier  as  a 
part  of  its  system  and  under  its  public  obligation  and  merely 
private  sidings." 

The  case  of  State  v.  Union  Stockyards  Co.  81  Neb.  67,  82,  115 
K  W.  627,  633,  is  relied  upon  as  furnishing  an  analogy  to  the 
present  case.  There  the  court  held  that  the  stockyards  company, 
which  operated  tracks  for  the  purpose  of  distributing  cars  of  live 
stock  shipped  in  over  various  railroads  was  a  common  carrier, 
though  it  distributed  such  shipments  only  to  the  several  packing 
houses  and  industrial  establishments  directly  connected  with  its 
lines.  But  in  that  case  the  Union  Stockyards  Company  was  en- 
gaged in  the  business  of  carrying  freight,  and  held  itself  out  to 
the  public  generally  to  receive  all  live  stock  shipped  over  the  rail- 
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roads  and  to  carry  it  from  the  railroad  terminus  to  its  destina- 
tion, and  this  service  was  rendered  for  hire.  In  that  case  it  is 
said: 

^Ti  a  person  or  a  corporation  holds  itself  out  to  the  public  as 
offering  its  services  to  all  persons  similarly  situated,  and  per- 
forms a  service  in  the  transportation  of  persons,  freight  or  intelli- 
gence, it  is  a  common  carrier  in  the  particular  spheres  of  such  em- 
ployment'' 

Obviously,  the  rule  stated  there  has  no  application  to  the  case 
under  consideration. 

[2]  It  is  argued,  since  the  rui*al  line  is  partially  constructed 
upon  public  highways  and  since  our  statute  (Kev.  St  1913,  § 
7418),  grants  a  right  of  way  upon  the  public  roads  of  the  state 
to  *'any  tel^raph  or  telephone  company  incorporated  or  doing 
business  in  this  state,''  that  the  defendant  cannot  deny  that  it  is 
a  common  carrier,  nor  that  it  is  subject  to  public  control  as  such. 
That  contention,  however,  is  to  mistake  the  effect  for  the  cause. 
Though  the  statute  gives  to  all  telephone  companies  engaged  in 
public  service  a  right  of  way  over  the  public  roads,  it  does  not  fol- 
low that  anyone  who  erects  poles  and  strings  telephone  wires 
upon  a  public  road  is  a  telephone  company  or  a  common  carrier. 
If  the  farmers'  rural  line  is  not  the  line  of  a  "telephone  company," 
it  may  be  that  it  has  no  right  upon  the  highway  and  is  there  only 
by  public  sufferance,  but  the  fact  that  it  is  on  the  highway  cer- 
tainly does  not  characterize  the  nature  of  the  service  which  it  ren- 
ders. 

[3]  Again,  it  is  contended  tha*.  the  property  of  the  defendant 
is  impressed  with  a  public  interest,  for  the  reason  that  it  monopo- 
lizes telephone  territory.  It  is  argued  that  the  line,  extending 
through  this  territory  and  rendering  the  service  that  it  does,  cre- 
ates a  situation  which  would  render  it  improfitable  and  imprac- 
ticable for  ajiy  other  telephone  company  to  extend  a  line  into 
the  same  territory,  by  reason  of  the  fact  that  so  few  are  left  to 
become  subscribers.  The  situation  may  be  a  matter  of  public  in- 
terest and  may  render  impracticable  the  extension  of  telephone 
service  in  that  territory,  but,  unless  the  rural  line  constructed  by 
the  defendant  is  a  common  carrier,  it  does  not  come  within  the 
jurisdiction  of  the  Railway  Commission,  no  matter  how  great 
the  public  interest  in  the  matter  may  be.    The  state,  through  its 
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legislative  authority,  even  though  the  enterprise  is  not  a  common 
carrier,  may,  when  it  pleases,  deem  it  wise  to  prevent  such  organi- 
zations from  constructing  their  lines  upon  or  across  the  public 
lii^ways,  and  thus  save  that  territory  to  public  service  com- 
panies which  will  serve  the  entire  community,  but  that  is  not  a 
matter  for  the  Railway  Commission,  nor,  at  this  time,  for  the 
court  to  pass  upon. 

In  Illinois,  where  the  law  places  public  utilities  and  the  prop- 
erty thereof,  "devoted  to  a  public  use,"  under  the  supervision  of 
the  Public  Utilities  Commission,  it  is  held  that  a  mutual  tele- 
phone association,  which  has  no  charter  authority  to  engage  in 
public  telephone  service,  to  take  on  new  members,  or  to  devote  its 
property  to  a  public  use,  and  is  organized  for  the  private  use  of 
its  members  only,  and  not  for  profit,  is  not  within  the  jurisdiction 
<»f  the  Commission  as  a  common  carrier.  State  Public  Utilities 
Commission  ex  rel.  Mason  County  Teleph.  Co.  v.  Bethany  Mut. 
Teleph.  Asso.  270  111.  183,  185,  P.U.E.1916A,  997,  110  N.  E. 
534,  335,  Ann.  Cas.  1917B,  495,  and  State  Public  Utilities  Com- 
mission ex  rel.  Evansville  Teleph.  Co.  v.  Okaw  Valley  Mut 
Teleph.  Asso.  282  111.  336,  P.U.E.1918C,  683,  118  N.  E.  760. 
The  court  in  the  case  first  above  cited  said:  "To  constitute  a 
public  use  all  persons  must  have  an  equal  right  to  the  use,  and  it 
must  be  in  common,  upon  the  same  terms,  however  few  the  num- 
ber who  avail  themselves  of  it  It  is  not  essential  to  a  public 
use  that  its  benefits  should  be  received  by  the  whole  public  or  even 
a  large  part  of  it,  but  they  must  not  be  confined  to  specified, 
privileged  persons.'* 

In  Missouri,  where  a  statute,  somewhat  similar  to  our  own, 
places  imder  the  Public  Service  Commission  utilities  engaged  "in 
the  conduct  of  the  business  of  affording  telephonic  communica- 
tions for  hire,''  it  was  held,  in  State  ex  reL  Buffum  Teleph.  Co. 
V.  Public  Service  Commission,  272  Mo.  627,  640,  P.U.R.1918C, 
158,  167,  199  S.  W.  962,  965,  L.RA.1918C,  820,  that  a  mutual 
telephone  company,  the  members  of  which  own  their  own  instru- 
ments and  maintain  their  lines  to  a  central  station  and  contribute 
a  quarterly  amount  to  maintain  such  station,  does  not  furnish 
telephonic  communication  for  hire,  although  a  fee  is  exacted  in 
case  a  nonsubscriber  talks  on  a  telephone  on  the  company's 
switchboard  to  one  on  a  connecting  line.    The  court  in  that  case 
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said :  '^The  constitution  and  by-laws  and  the  oral  testimony  all 
point  to  the  conclusion  that  the  Auxvasse  Company  is  primarily  a 
private  organization  not  operated  for  hire.  Operation  for  hire 
is  a  prerequisite  to  supervision  by  the  Commission.  The  reason 
is  plain.  The  Commission  was  created,  as  is  evident  from  the 
entire  statute  defining  its  powers,  not  to  interfere  with  individual 
action  except  where  same  assumes  a  public  nature,  but  to  provide 
regulations  and  give  plenary  power  as  defined  by  the  statute  to 
the  Commission  to  control  such  utilities  as  from  their  nature  and 
operations  may  affect  the  interests  of  the  general  public.  All 
such  organizations  are  coromercial  in  their  nature  in  that  they  ' 
are  not  conducted  for  favors,  but  for  fees.  Recognizing  this  fact, 
the  framers  of  the  public  service  act  made  this  a  condition  pre- 
cedent to  Commission  control.  That  a  fee  may  be  exacted  from 
uonsubscribers  for  talking  from  a  telephone  on  the  company's 
switchboard  to  one  on  a  connecting  line  does  not  militate  against 
the  correctness  of  the  conclusion  that  this  company  does  not  af- 
ford telephonic  conununications  for  hire.  .  .  .  The  fee  thus 
authorized  to  be  charged  is  but  an  incident  in  the  general  conduct 
of  the  business  of  the  company,  and  is  not  indicative  of  its  char- 
acter, which  is  to  serve  those  who  sustain  it  and  not  the  general 
public." 

In  the  case  under  consideration,  the  association  of  these  ten 
farmers  and  their  joint  ownership  in  a  rural  telephone  line,  ex- 
tending from  Norfolk  to  their  properties,  cannot  be  dignified  by 
the  appellation  of  a  public  sei-vice  company.  Their  property  has 
never  been  dedicated  nor  devoted  to  a  public  use.  It  was  pro- 
vided merely  as  a  private  convenience.  These  farmers  do  not 
pretend  to,  nor  do  they,  render  a  service  to  the  public.  Though 
outsiders  may  call  them  over  their  lines,  they  do  not  guarantee  a 
faithful  and  careful  transmission  of  the  message,  nor  are  they 
obligated  to  the  public  to  any  degree  of  care  in  keeping  their 
lines  in  efficient  readiness  for  use.  They  permit  and  invite  such 
messages  to  come  to  them  for  their  own  convenience.  They  ren- 
der no  service,  they  make  no  profit,  they  exact  no  compensation, 
and  cannot  be  held  to  be  "a  telephone  company  engaged  in  the 
transmission  of  messages  for  hire,"  within  the  meaning  of  our 
statute. 
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Since  they  were  not  operating  as  a  common  carrier,  the  Kail- 
way  Commission  has  no  jurisdiction,  and  the  order  made  was 
without  authority  of  law. 

The  judgment  of  the  trial  court  is,  therefore 

AfSrmed 


NEVADA  PUBUC  SERVICE  COMMISSION'. 

SE  VIEGINIA  CITY-AMERICAN  FLAT  STAGE  COMPANY. 
[C.  P.  C.  257.] 

Monopoly  and  competition  —  Axito  busses  —  Permit  unrestricted. 

An  auto  stage  company,  seeking  a  permit  to  operate  between  cer- 
tain points  where  there  is  no  railroad  service,  should  not  be  limited  to 
operation  until  such  a  time  as  a  nearby  railroad  should  see  fit  to  extend 
its  sendee  over  the  same  route. 

[August  19,  1921.] 

Application  for  a  certificate  of  public  convenience  and  neces- 
sity; granted. 

Appearances:  W.  T.  Oliver,  R  E.  Peek,  copartners,  for  the 
Applicant;  F.  E.  Murphy,  Vice  President,  S.  C.  Bigelow, 
Secretary,  for  protestant,  Virginia  &  Truckee  Railway. 

By  the  Commission:  This  is  an  application  for  an  automo- 
bile passenger  service  between  Virginia  City,  American  Flat, 
and  intermediate  points.  The  principal  object  appears  to  be  to 
furnish  service  to  and  from  the  mines  at  American  Flat  and  Gold 
Hill. 

It  appears  that  many  of  the  workmen  at  the  latter  places  live 

at  Virginia  City,  which  is  3  miles  from  American  Flat.     It  is 

5howTi  that  the  superintendent  of  the  United  Comstock  Mines 

Company  at  American  Flat  desires  such  service  as  is  here  offered. 

The  three  points  mentioned  are  served  by  the  Virginia  &  Truckee 

Railway,  which  protests  this  application,  and  which  operates  two 

trains  a  day  each  way,  but  neither  of  them  at  the  time  which 

would  be  most  convenient  to  the  miners.    No  railroad  passenger 

service  is  now  being  furnished  to  American  Flat,  the  nearest  sta- 

tion  being  Knickerbocker,  about  one  and  one-half  miles  distant, 

or  half  the  distance  from  Virginia  City,     It  is  suggested  that 
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this  company  may  establish  additional  service  when  the  traflBc  in- 
creases suflSciently  to  warrant,  but  there  appears  to  be  no  immedi- 
ate or  definite  plan  along  this  line.  It  is  suggested  that  if  this 
certificate  be  granted,  it  be  made  subordinate  to  such  application 
as  might  hereafter  be  made  by  the  railroad. 

It  appears  from  the  record  that  the  proposed  service  is  a  pub- 
lic necessity  and  that  a  certificate  should  be  issued.  As  to  wheth- 
er the  usual  certificate  should  be  issued,  or  one  subject  to  termi- 
nation on  the  application  of  the  railroad  for  additional  service, 
deserves  some  consideration. 

It  has  been  the  policy  of  the  Commission,  and  we  believe,  the 
policy  of  the  law,  to  protect  investment  in  public  utilities,  and  the 
railroad  has,  unquestionably,  made  a  large  investment.  This 
general  principle  is  subject  to  the  exception  that  improved  serv- 
ice may  be  permitted,  regardless  of  competition,  unless  the  estab- 
lished utility  is  ready,  willing,  and  able  to  adopt  the  improve- 
ment (In  He  Ginocchio  Brothers,  C.  P.  C.  28,  P.U.R.1920B, 
1^25.)  The  protestant  admits  that  the  proposed  service  will  be 
an  improved  service,  on  account  of  the  frequency  of  the  trips  to  be 
made,  and  it  does  not  offer  to  meet  the  proposed  schedule  at  this 
time,  nor  is  there  a  definite  offer  ever  to  meet  it. 

It  is  the  investment  of  the  pioneer  that  deserves  protection. 
It  would  hardly  be  fair  to  permit  the  stage  company  to  build  up  a 
substantial  service,  to  be  turned  over  bodily  to  the  railroad,  at 
any  time  the  latter  desired  it.  It  could  not  be  expected  that  a 
company  would  be  liberal  in  buying  equipment  for  a  service  that 
might  be  terminated  at  any  time,  and  we  do  not  believe  that  such 
a  temporary  certificate,  as  is  being  discussed,  would  afford  satis- 
factory service. 

Based  on  the  facts  in  the  case,  a  certificate  of  public  con- 
venience and  necessity  should  be  issued. 

While,  in  this  instance,  the  full  service  intended  may  be  pre- 
vented thereby,  we  adhere  to  the  rule  long  since  adopted,  that  a 
new  line  must  keep  off  the  passenger  time-schedule  of  a  compet- 
ing railway,  by  one  hour. 

An  order  conforming  to  this  opinion  will  be  entered. 
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NEW  YORK  PUBIilC  SERVICE  COMMISSION* 

BE  ELMIRA,  COENIKG  &  WAVERLY  RAILWAY. 
[Caac  No.  8117.] 

Taluatioft  —  Overheads  —  Street  railtcaya, 

1.  Items  of  organization,  contractors'  profits,  and  related .  Intangi- 
bles representing  about  25  per  cent  of  the  field  cost  of  a  street  railway 
property  are  excessive. 

Valuation  —  Overheads  —  Coat  of  financing, 

2.  An  item  for  the  cost  of  financing  a  street  railway  was  disal- 
lowed in  a  valuation  of  a  street  railway  on  the  ground  that  any  ex- 
pense of  marketing  and  selling  bonds  should  be  amortized  over  the 
life  of  them. 

Foltiation  —  Overheads  —  Contractors*   profits  —  Engineering   — 
Street  railirays. 

3.  Overhead  expenses  for  miscellaneous  construction  expenditures, 
including  engineering,  superintendence,  law  expenses,  injuries,  taxes, 
and  interest  incurred  in  the  construction  of  a  street  railway  should  not 
exceed  15  per  cent  of  the  field  cost  of  the  property. 

Valuation  —  Unnecessary  expenditures  —  Lowering  grade  —  Street 
railways, 

4.  The  cost  of  lowering  the  grade  of  a  highway  by  a  street  rail- 
way for  the  benefit  of  a  railroad  company,  should  not  be  included  in 
the  valuation  of  the  street  railway. 

Return  —  Operating  expenses  —  Decreased  labor  costs, 

5.  A  Commission  may  properly  take  notice  that  the  cost  trend  of 
labor  and  material  has  ceased  to  be  upward,  in  estimating  operating 
expenses. 

Depreciation  —  Street  railways  —  Fair  atnount, 

6.  An  allowance  of  3  per  cent  on  -the  present  fair  value  of  the  de- 
preciable street  railway  property  in  the  department  of  way  and  struc- 
tures and  of  4  per  cent  of  the  fair  value  in  the  mechanical  department 
was  held  to  be  reasonable. 

Return  —  Operating  expenses  —  Deferred  maintenance* 

7.  It  is  necessary  to  include  in  operating  expenses  an  amount  suf- 
ficient to  provide  for  maintenance  and  replacement  work  which  should 
have  been  done  but  which  might  not  have  been  performed  during  the 
year. 

Rates  —  Franchise  agreement  —  Commission  power  —  Street  rail' 
ways. 

8.  The  New  York  Commission  need  not  meet  the  issues  raised  under 
franchise  agreements  limiting  the  rates  of  fare  tQ  be  charged  by  a 
street  railway. 

Return  —  Street  railways  —  Amount, 

9.  An  indicated  rate  of  return  of  6.17  per  cent  upon  the  vakie  of  ft 
street  railway  was  held  to  be  reasonable  when  there  was  a  probability 
of  lower  operating  expenses. 

[July  6,  1921.1 
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Application  for  permission  to  increase  street  railway  fares; 
increased  fares  allowed,  round  trip  fare  discontinued,  and  school 
commutation  tickets  authorized. 

Appearances:  Stanchfield,  Collin,  Lovell  &  Sayles  (by 
Ross  M.  Lovell),  Elmira,  New  York,  as  attorneys  for  petitioner, 
with  Mr.  M.  B.  Pierce,  New  York  city,  of  counsel;  Michael 
Danaher,  corporation  counsel,  for  the  city  of  Elmira ;  Boyd  Mc- 
Dowell, Elmira,  New  York,  as  attorney  for  the  town  of  Ashland 
and  village  of  Wellsburg;  John  J.  Crowley,  Elmira,  New  York, 
as  county  attorney  for  the  county  of  Chemung  and  for  towns  of 
Southport,  Chemung,  and  Big  Flats;  Justin  V.  Purcell,  city 
attorney,  (by  Boyd  McDowell),  Elmira,  New  York,  for  the  city 
of  Corning;  Frank  A.  Bell,  Waverly,  New  York,  as  attorney  for 
the  town  of  Barton. 

Blakeslee^  Commissioner:  On  February  28th,  1921,  the  El- 
mira, Coming  &  Waverly  Railway  petitioned  the  Commission, 
under  subdivision  1,  §  49  of  the  Public  Service  Commissions 
Law,  and  §  181  Railroad  Law,  alleging  that  the  rates  of  fare 
charged  passengers  on  its  railroad  are  insufficient  to  yield  a  rea- 
sonable compensation  for  the  service  rendered,  and  this  Commis- 
sion is  asked 

1.  To  fix  8  cents  as  the  maximum  fare  which  may  be  charged 
in  each  fare  zone,  including  "in  and  between  Elmira  and  Wells- 
burg, and  in  the  town  of  Ashland." 

2.  To  permit  transfers  to  be  discontinued. 

3.  To  discontinue  round  trip  tickets. 

4.  To  increase  the  price  of  school  tickets. 
6.  To  increase  the  rates  for  chartered  cars. 

Hearings  were  held  before  Commissioner  Irvine  at  Elmira  on 
March  18th  and  April  8th,  and  at  Albany  on  April  15,  1921. 
Elaborate  briefs  were  submitted  by  the  attorneys  for  the  railroad 
company,  and  for  the  municipalities  interested. 

Certain  facts  were  undisputed.    These  are : 

a.  The  Elmira,  Corning  &  Waverly  Railway  was  organized 

August  30,  1905,  under  the  Railroad  Law,  for  the  purpose  of 

constructing  and  operating  a  street  railroad  between  Elmira  and 

Waverly,  and  Elmira  and  Coming.    The  road  as  built  is  wholly 

within  the  state  of  New  York. 
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6.  The  total  operations  cover  a  trackage  of  34.29  miles,  but 
only  27.11  miles  are  actually  owned  by  petitioner.  The  remain- 
der, 7.18  miles  is  operated  under  trackage  agreements  with  sev- 
eral connecting  roads. 

c.  The  road  was  consti-ucted  from  Elmira  to  Waverly  in  1906- 
1909  and  the  line  from  Elmira  to  Coming  was  constructed  in 
1911.    The  entire  road  is  single  track. 

d.  The  bonded  indebtedness  is  $1,352,000,  or  almost  exactly 
$50,000  a  mile. 

e.  The  issued  and  outstanding  common  stock  has  a  par  value 
of  $336,900. 

/.  The  right  of  way  practically  parallels  the  Erie  Railroad 
Company's  right  of  way.  The  title  of  the  traction  company  to 
this  land  apparently  rests  in  a  lease  between  it  and  the  Erie  Rail- 
road for  a  term  of  years,  which  was  not  produced. 

gF.  Certain  franchise  agreements  between  the  company  and  the 
municipalities  exist.  These  municipalities  are  towns  of  Corning, 
Big  Flats,  Southport,  Ashland,  Chemung,  and  the  villages  of 
Wellsburg  and  Waverly.  These  franchises  limit  the  rate  of  fare 
to  be  charged,  as  follows: 

1.  TJie  town  of  Ashland  and  the  village  of  Wellsburg  franchise 
specify  a  15-cent  one  way  and  a  25-cent  round  trip  fare,  between 
any  station  in  the  village  of  Wellsburg  and  Water  street  in  the 
city  of  Elmira,  together  with  franchise  privileges  in  the  city  of 
Elmira  on  connecting  roads. 

2.  The  consent  of  the  town  of  Chemung  specified  a  maximum 
fare  of  3  cents  a  mile  from  any  point  in  the  town  of  Waverly  and 
also  fixes  a  maximum  fare  of  3  cents  a  mile  from  any  point  to 
another  along  the  railroad,  with  a  5-cent  minimum  fare. 

The  Fare  Zone. 

The  Waverly  division  is  divided  into  7  6-cent  fare  zones,  and 
the  Coming  division  into  7  6-ccnt  fare  zones.  But,  notwithstand- 
ing, the  one  way  fare  between  Wellsburg  and  Elmira  is  15  cents, 
and  the  round  trip  fare  is  25  cents. 

'  Round  trip  tickets  for  travel  between  Elmira  and  Waverly  are 
75  cents;  between  Elmira  and  Chemung  55  cents;  between  El- 
mira and  Wellsburg  25  cents ;  between  Elmira  and  Big  Flats  42 
cents;  and  between  Elmira  and  Coming  75  cents. 

r.U.R.1921E. 


Digitized  by 


Google 


46  NEW  YORK  PUBUC  SERVICE  COMMISSION. 

School  commutation  tickets  for  pupils  not  over  eighteen  years 
of  age  in  attendance  at  Waverly,  New  York,  are  sold,  good  for 
46  rides.    ' 

Transfers  are  issued  for  a  continuous  passage  on  the  lines  of 
the  Elmira  Water,  Light  &  Railroad  Company,  and  petitioner 
pays  said  company  1  cent  for  each  said  transfer  privilege. 

A  reciprocating  agreement  is  in  force  whereby  petitioner  ac- 
cepts transfers  of  the  Elmira  Water,  Light  &  Railroad  Company, 
plus  1  cent  for  transfers  good  through  its  first  connectiug  fare 
zone. 

After  the  first  hearing  the  engineers  for  the  railroad,  the  mu- 
nicipalities and  the  Commission,  held  a  conference  in  order  to 
agree,  if  possible,  on  a  valuation  of  the  petitioner's  property.  On 
certain  items,  different  views  were  entertained  and  thereafter  the 
testimony  and  opinion  of  each  engineer  was  heard  and  the  several 
valuations  prepared  made  a  part  of  the  record. 

Mr.  Putnam's  valuation  based  on  an  appraisal  made  in  1917 
was  followed  in  the  main  by  both  Mr.  Winans,  for  the  Commis- 
sion, and  Mr.  Husselman  for  the  municipalities.  In  addition  the 
petitioner  put  in  evidence  the  estimated  cost  of  reproduction  of 
its  properties  together  with  its  engineer  estimate  of  the  present 
value.     (Petitioner's  Exhibit  No.  3.) 

[1]  The  items  of  organization,  contractors'  profits,  and  related 
intangibles,  as  set  up,  represent  about  25  per  cent  of  the  field  cost 
of  the  property.  This  is  excessive,  and  there  are  certain  deduc- 
tions, which  should  be  made. 

a.  The  item  of  $40,803  for  organization,  is  shown  as  having 
been  expended,  on  the  company's  books  and  should  be  used.  The 
difference  between  $50,000,  the  amount  set  up  by  the  company, 
and  the  above  amount  $9,197,  should  be  disallowed. 

&.  No  amount  was  shown  to  have  been  paid  in  securing  fran- 
chises. 

[2]  c.  Item  3,  "other  intangibles  to  be  amortized,"  amounts  to 
$40  000.  This,  in  effect,  is  claimed  to  be  the  cost  of  financing. 
It  should  be  disallowed  since  any  expense  of  marketing  and  sell- 
in""  bonds  should  be  amortized  over  the  life  of  them. 

d.  The  cost  of  the  right  of  way  from  individuals  was  $358 
per  acre,  and  from  the  Erie  was  estimated  at  $600  per  acre.  This 
P.UJ1.1021K. 


Digitized  by 


Google 


BE  ELMIRA,  COBNING  &  WAYERLY  RAILWAY.  47 

should  all  be  considered  at  the  imiform  value  of  $358  per  acre, 
and  a  deduction  of  $15,608,  made  in  "right  of  way/^ 

[3]  e.  The  item  of  contractors'  profits  amounting  to  $84,969 
has  been  deducted,  as  has  also  been  the  items  for  "engineering 
and  superintendence,"  amounting  to  $44,867.68,  for  the  reason 
that  all  of  the  items  of  expenses  such  as 

^Law  expenses   during  construction 

Injuries  during  construction 

Taxes    during  construction 

Interest during  construction** 

and  other  miscellaneous  construction  expenditures,  including  en- 
gineering, superintendence,  etc,  should  not  exceed  15  per  cent  of 
the  field  cost  of  the  property.  "Engineering  and  superintend- 
ence'' was  reduced  accordingly. 

[4]  /.  The  item  of  $25,000  included  for  the  building  of  the 
Narrows  highway  is  disallowed.  There  was  no  change  in  the  lo- 
cation of  the  highway,  except  a  lowering  of  the  grade  and  an  im- 
provement of  the  road  surface,  and  it  is  fair  to  assume  that  the 
rebuilding  of  this  highway,  under  a  coiKiract  signed  by  the  presi- 
dent of  the  Erie  Railroad  Company  was  done  for  the  benefit  of 
that  company,  in  order  to  allow  it  to  straighten  its  tracks,  and 
insure  their  safety  at  that  point. 

g.  It  was  conceded  by  the  petitioner  that  the  equipment  in 
Coming  substation  should  be  deducted.  This  amounts  to  $5,000, 
(Exhibit  4,  Page  60.) 

h.  It  was  conceded  by  the  engineers  in  conference  that  the 
equipment  of  and  two  revenue  passenger  cars  which  were  de- 
stroyed by  fire  should  be  deducted.  The  amount  for  this  item  is 
$18,000. 

Operating  Expenses. 

The  reports  on  results  of  operation  which  are  filed  with  this 
Commission  annually  were  examined  and  analyzed.  Based  upon 
these  results  it  is  evident  that  the  affairs  of  the  company  have 
been  economically  managed.  No  criticism  can  be  made  of  ex- 
travagance in  the  operation  of  this  electric  railroad. 

The  average  railroad  operating  expenses  per  revenue  car  mile 
for  three  years  ended  December  31,  1920,  are  as  follows: — 
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1918    24.46  cente 

1919    37.14  cents 

1920    36.85  cents 

The  operating  ratios  for  the  three  correspunding  years  are: 

1918 59.68  per  cent 

1919    78.45  per  cent 

1920    72.22  per  cent 

The  operating  ratio  is  an  important  index  to  the  manner  in 
which  the  road  is  being  operated  since  it  is  the  ratio  of  operating 
expenses  to  operating  revenue. 

Income. 

Appendix  B  .shows  the  income  statement  for  the  year  ending 
1920,  together  with  an  estimated  income  for  twelve  months, 
based  on  a  proposed  zone  fare  of  7  cents. 

Appendix  A  shows  the  expected  increase  from  passenger  rev- 
enue in  a  twelve  months  period  under  the  proposed  7  cent  fare. 

[5]  It  is  a  matter  of  general  knowledge,  of  which  this  Commis- 
sion may  properly  take  notice,  that  the  cost  trend  of  both  labor 
and  material  has  ceased  to  be  upward.  In  view  of  this,  it  is  reason- 
able to  anticipate  that  this  company's  1921  expenditures  for  these 
two  items  will  be  less  than  in  1920,  provided  the  same  amount  of 
maintenance  work  is  performed.  A  decrease  of  10  per  cent  in 
labor  cost  would  amount  to  $5,000.  An  accrual  of  this  amount 
has  already  been  established  since,  after  the  last  hearing  in  this 
case  and  on  May  15,  1921,  it  is  understood  that  such  a  reduc- 
tion was  made  effective. 

Depreciation. 

It  is  universally  recognized  that  a  business  involving  the  use 
of  depreciable  property  cannot  be  properly  conducted  unless  pro- 
vision for  depreciation  has  been  made.  This  is  particularly  true 
in  the  case  of  electric  railroads  wher.e  such  a  requirement  is  vital- 
ly necessary. 

[6]  On  suggestion  of  this  Commission,  this  company  has  since 
1913  been  providing  for  such  depreciation  by  charges  for  that 
purpose  which  have  been  included  each  year  in  its  operating  ex- 
penses. The  amount  set  up  by  the  company  has  been  influenced 
to  some  extent  by  the  operating  revenues.  The  minimum  amount 
was  $4,662  for  the  year  1918  j  the  maximum  amount  was  $31,- 
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439  for  the  year  1919.  Assuming  that  3.0  per  cent  of  the  pres- 
ent fair  value  of  depreciable  property  in  the  department  of  way 
and  structures  and  4.0  per  cent  of  the  present  fair  value  of  depre- 
ciable property  in  the  mechanical  department  is  used,  the  annual 
depreciation  charge  would  be  approximately  $20,800.  The  total 
amount  of  depreciation  reserve  set  up  by  the  company  since  the 
year  1913  is  $125,060. 

Deferred  Mainterumce  and  Beplacements. 

A  thorough  inspection  was  made  of  this  property  by  the  chief 
inspector  of  electric  railroads  of  this  Commission  and  under  dat« 
of  March  31,  1921,  a  report  was  made.  The  recommendations 
contained  in  the  report  show  that  elements  of  deferred  mainte- 
nance and  replacements  must  be  considered. 

If  track  and  rolling  stock  are  maintained  up  to  an  economic 
standard,  replacement  is  proportionately  deferred  and  deprecia- 
tion is  less  rapid.  This  property  has  not  been  properly  main- 
tained during  the  past  three  years,  and  there  is  at  present  an  ae- 
cimiulation  of  deferred  maintenance  and  replacements.  The 
average  normal  tie  replacements  made  should  be  about  7900  a 
year  whereas  the  present  physical  condition  of  ties  requires  the 
replacement  of  12,000  ties  each  year  for  the  next  three  years. 
The  same  is  true  in  regard  to  poles  used  in  the  suspension  of 
overhead  wires  and  replacement  of  passenger  cars. 

[7]  To  determine  a  true  annual  net  income,  it  is  necessary  to 
include  in  operating  expenses  an  amount  suflScient  to  provide  for 
maintenance  and  replacement  work  which  should  have  been  done, 
but  which  might  not  have  been  performed  in  that  year.  This  has 
been  done  as  shown  in  Appendix  A  under  "Estimated  Income 
for  Twelve  Months  Period." 

Franchise  Agreements. 

[8]  Whatever  may  have  been  the  effect  of  the  franchise  agree- 
ments limiting  the  rates  of  fare  and  whatever  may  be  said  of  the 
legal  effect  of  franchise  contracts,  limiting  rates  to  be  charged 
outside  the  boimdaries  of  the  municipalities  who  were  parties  to 
the  agreements,  it  is  evident  that  under  the  provisions  of  the 
Public  Service  Commission  Law,  as  amended,  this  Commission 
need  not  meet  those  Issues. 
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The  Bale  Base. 

The  company's  estimate  of  total  field  cost  of  property  using 
unit  prices  from  its  records  and  for  the  year  1917  is  $1,238,184. 
Deducting  the  various  items  hereinbefore  mentioned: 

Right  of  way $15,808 

Portion  of  cost  of  Narrows  highway 25,000 

Substation  equipment 5,000 

2  revenue  passenger  cars  and  equipment 18,000 

Contractors'  profit 84,1>(» 

Total    $148,577 

The  company's  estimate  of  intangible  costs  is  $295,974.  De- 
ducting therefrom — 

Organization   (estimated) $9,197 

Other  intangibles    40.000 

Engineering  and  superintendence  44.868 

Total $94,065 

Less  deductions  $148,577 

94,065 

$242,642 

Physical  valuation  is  $]  .238,184 

Kc.ated  intangible  costs 295,074 

$1,534,15S 
Plus  materials  and  supplies  ae  of  Dee.  31,  1920 18,430 

Total  valuation  (company's)    $1,552,588 

Less  deductions   242,642 

Corrected  valuation    $1,309,94* 

Less  reserve  for  accrued  amortization  of  capital  125,069 

$1484389 
Plus  allowance  for  working  capital  20,000 

Amount  upon  which  to  compute  return $1,204,886 

At  a  zone  fare  of  7  cents  the  estimated  total  net  income  avail- 
able for  interest  and  dividends  is  $74,459.     (See  Appendix  B.) 

[9]  This  indicates  a  rate  of  return  of  6.17  per  cent  which, 
under  the  circumstances,  and  the  probability  of  lower  operating 
expenses  as  hereinbefore  mentioned;  is  reasonable. 

As  this  rate  is  based  in  certain  of  its  components  on  estimate, 
it  should  be  checked  by  the  actual  results  of  this  company  ov«r  a 
definite  period  of  time.  It  is,  therefore,  in  view  of  all  the  evi- 
dence and  circumstances  of  tbis  case,  recommended  that  an  order 
be  entered — 

1.  Fixing  7  cents  as  the  maximum  zone  faro  to  be  charged  by 
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the  Elmira,  Corning  &  Waverly  Railroad  in  each  of  its  present 
fare  zones,  including  the  portion  of  system  between  Elmira  and 
Wellsburg,  and  in  the  town  of  Ashland,  except  on  tracks  of  the 
Elmira  Water,  Light  &  Railroad  Company  where  the  maximum 
zone  fare  should  not  exceed  6  cents. 

2.  That  the  15  cents  one  way  fare  between  Elmira  and  Wells- 
burg be  discontinued. 

3.  That  round  trip  fares  be  discontinued. 

4.  That  the  transfer  privileges  now  extended   remain   un- 
changed. 

6.  That  the  rates  for  chartered  cars  be  increased  100  per  cent 
6.  That  no  school  commutation  tickets  be  issued. 

— said  order  to  remain  in  effect  until  June  1,  1922,  and  until  the 

further  order  of  this  ConMnission. 
All  concur. 


NSW  YORK  TRANSIT  COMMISSION. 

S.  M.  JACKSON  JACOBS 

V. 

JOB  E.  HEDGES,  as  Receiver  of  New  York  Railways  Company. 

[Case  No.  2601.] 

Bates  ^  Street  railvHiya  —  Continuotia  route  —  Transfers. 

"L  A  franchise  which  permits  the  connection  of  two  street  rail- 
ways, providing  that  by  the  construction  of  such  connection  a  new 
continuous  route  over  both  railways  for  one  fare  shall  be  establislied, 
means  a  continuous  route  not  only  over  each  railway  and  the  connect- 
ing lines,  but  over  both  railways  and  this  connection. 
dmtracts  —  Amhiguity  —  Construction. 

2.  An  ambiguous  application  by  a  street  railway  for  permission  to 
make  a  physical  connection,  when  accepted  by  a  city,  must  be  con- 
strued in  the  light  most  favorable  to  the  state. 

Municipalities  —  Franchises  —  Legality. 

3.  An  additional  condition  attached  by  a  municipality  to  a  per- 
mit to  make  a  street  railway  connection,  under  the  terms  of  a  New 
York  statute,  is  not  illegal  when  not  inconsistent  with  the  regulations 
prescribed  by  the  legislature. 

[July  12,  1921.] 

CoMPULLNT  concerning  the  failure  of  the  receiver  of  a  street 
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railway  company  to  honor  transfers  issued  by  a  connecting  rail- 
way; complaint  sustained  and  receiver  ordered  to  honor  such 
transfers. 

Harkness,  Commissioner:  This  proceeding  was  instituted  by 
the  Public  Service  Commission  for  the  First  District  under  §  48 
of  the  Public  Service  Commission  Law,  upon  complaint  of  S. 
M.  Jackson  Jacobs  against  the  New  York  Railways  Company, 
for  its  failure  to  carry  a  passenger  south  of  Sixth  avenue  from 
53rd  street  on  a  transfer  given  by  the  Ninth  Avenue  Railroad 
Company  at  the  termination  of  its  line  at  53rd  street  and  Seventh 
avenue.  A  copy  of  the  complaint  was  served  upon  the  company, 
which  filed  an  answer ;  and  a  hearing  was  ordered.  At  the  hear- 
ing which  came  on  before  this  Commission,  the  Ninth  Avenue 
Railroad  Company  and  the  city  of  New  York,  as  well  as  the  com- 
plainant and  the  defendant,  were  represented.  A  statement  of 
facts,  agreed  to  by  all  the  parties,  was  placed  in  evidence,  and 
briefs  were  submitted.  The  only  question  presented  is  as  to  the 
obligation  of  the  New  York  Railways  Company,  under  its  fran- 
chise ad  the  statute  governing  it,  to  honor  the  transfer  of  the 
Ninth  Avenue  Company  and  to  carry  the  passenger  who  presents 
it,  not  merely  from  Seventh  to  Sixth  avenue,  but  southward  on 
Sixth  avenue,  without  payment  of  an  additional  fare. 

A  route  for  travel  between  the  upper  west  side  and  downtown 
New  York  is  furnished  by  the  line  of  the  Ninth  Avenue  Com- 
pany, running  north  and  south,  on  Ninth  avenue,  the  parallel  lino 
of  the  New  York  Railways  Company  on  Sixth  avenue,  and  the 
east  and  west  connection  between  them  at  53rd  street,  the  Ninth 
Avenue  Company  owns  and  operates  the  tracks  on  53rd  street, 
between  Ninth  and  Seventh  avenues,  and  the  New  York  Rail- 
ways Company  controls  and  operates  the  portion  between  Seventh 
and  Sixth  avenues.  Complainant,  having  occasion  to  take  this 
route  uptown  one  evening  in  November,  1919,  boarded  the  Sixth 
avenue  car  at  32nd  street,  asked  for  a  transfer,  received  it,  and 
was  told  to  get  off  the  car  and  take  the  shuttle  which  operates  on 
53rd  street  between  Sixth  and  Seventh  avenues.  He  retained 
the  transfer  while  on  the  shuttle  ear,  and  at  Seventh  avenue  was 
told  that  it  was  good  by  crossing  over  the  road  and  taking  the 
Ninth  avenue  line  up  to  Amsterdam  avenue.     He  did  this,  and 
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was  thus  enabled  to  ride  uptown  for  5  cents.  Next  morning  he 
took  a  car  at  Amsterdam  avenue,  went  down  to  53rd  street  and 
across  it  to  Seventh  avenue,  got  a  transfer,  took  the  shuttle  car  to 
Seventh  avenue,  where  he  had  to  change  cars  and  pay  another 
fare  to  ride  down  Sixth  avenue.  In  this  way,  he  discovered  that 
he  could  go  uptown  over  this  route  for  5  cents,  but  that  it  cost  10 
-cents  to  pass  over  it  in  the  reverse  direction. 

Prior  to  October  1,  1919,  a  passenger  could  ride  over  this  route 
in  either  direction  on  payment  of  a  6-cent  fare.  That  was  while 
the  Sixth  and  Ninth  avenue  lines  were  both  being  operated  by 
the  New  York  Railways  Company,  as  lessee.  The  New  York 
Railways  Company  was,  as  lessee,  required  by  the  terms  of  form- 
er §  104  of  the  Railroad  Law  (now  Public  Service  Commission 
Law,  sec.  49,  subd.  7)  to  carry  from  one  part  of  its  system  to  an- 
other for  a  single  fare  (Griffin  v.  Interurban  Street  R.  Co.  179 
N.  Y.  438,  72  N.  E.  513;  O'Reilly  v.  Brooklyn  Heights  R.  R. 
Co.  179  N.  Y.  450,  72  N.  E.  517;  McLaughlin  v.  New  York 
City  R  Co.  106  App.  Div.  1,  94  N.  Y.  Supp.  653.  On  October 
1,  1919,  however,  the  receiver  of  the  New  York  Railways  Com- 
pany, under  direction  of  the  court,  ceased  to  operate  the  lines  of 
the  Ninth  Avenue  Railroad  Company  which  thereupon  took  over 
its  property  and  has  since  continued  to  operate  and  is  now  oper- 
ating it  With  the  termination  of  the  relationship  of  lessee  and 
lessor,  the  particular  obligation,  rising  out  of  the  statute  men- 
tioned above,  came  to  an  end;  and,  if  any  similar  obligation 
exists,  it  arises  in  connection  with  the  franchise  under  which  the 
route  on  53rd  street,  between  Sixth  and  Ninth  avenue  was  con- 
structed. 

In  February,  1892,  the  property,  and  franchises  of  the  Sixth 
Avenue  Railroad  Company  in  the  city  of  New  York  were  leased 
by  the  Houston,  West  Street  &  Pavonia  Ferry  Railroad  Com- 
pany; and  in  March,  1892,  the  property  and  franchises  of  the 
Ninth  Avenue  Railroad  Company  were  leased  by  the  same  com- 
pany. The  lessee  company  was  thereafter,  in  1893,  merged  with 
other  companies  to  form  the  Metropolitan  Street  Railway  Com- 
pany which,  after  other  mergers,  was  reorganized  in  1911  as  the 
New  York  Railways  Company,  which  thus  succeeded  to  the 
rights  of  the  Houston,  West  Street  and  Pavonia  Ferry  Railroad 
P.U.R.1921E. 
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Company,  including  the  leases  of  the  Sixth  and  Ninth  avenue 
properties. 

In  June,  1892,  the  Houston,  West  Street  &  Pavonia  Ferrjr 
Railroad  Company,  on  behalf  of  and  as  lessee  of  the  Sixth  Av- 
enue Railroad  Company  and  the  Ninth  Avenue  Railroad  Com- 
pany, petitioned  the  common  council  of  the  city  of  New  York  for 
consent  to  the  construction  and  operation  of  a  connection  to  unite 
the  routes  of  the  Sixth  Avenue  Company  and  the  Ninth  Avenue 
Company  at  the  intersection  of  53rd  street  and  Seventh  avenue,, 
the  connection  to  be  made  by  an  extension  or  branch  of  the  Ninth 
Avenue  Railroad  Company  from  Ninth  avenue  to  Seventh 
avenue,  and  by  an  extension  or  branch  of  the  Sixth  Avenue  Rail- 
road  Company  from  Sixth  avenue  to  the  point  of  union  at 
Seventh  avenue.  By  resolution  adopted  by  the  common  council, 
September  29,  1892,  approved  by  the  mayor,  October  8,  1802 
consent  was  "given  to  said  companies  to  construct,  maintain,  use» 
and  operate  upon  the  streets  and  avenues  in  said  application 
described,  upon  conditions  hereinafter  named,  and  not  otherwise, 
the  extensions  and  branches  aforesaid,  as  street  railroads." 

This  franchise  was  granted  under  the  exception  added  to^ 
former  §  93  (now  173)  of  the  Railroad  Law  by  chapters  306  and 
076  of  the  Laws  of  1892.  Fnder  §  93,  the  consent  of  the  local 
authorities  in  cities  containing  1,250,000  inhabitants  or  more 
had  to  contain  the  condition  that  tbe  franchise  should  be  sold  at 
public  auction  to  the  bidder  who  would  agree  to  give  the  city  the 
largest  percentage  of  the  gross  receipts  of  such  corporation.  Un- 
der the  provision  added  in  1892,  the  common  council  might  grant 
a  franchise  without  such  sale  "whenever  it  shall  be  desired  to 
unite  two  street  surface  railroad  routes  at  some  point  not  over 
one-half  mile  from  such  respective  lines  or  routes,  and  establish 
})y  the  construction  of  such  connection  a  new  route  for  public 
travel  and  the  corporation  or  corporations  owning  or  using  such 
railroads  shall  consent  to  operate  such  connection  as  a  part  of  a 
continuous  route  for  one  fare,  and  it  shall  appear  to  the  local  au- 
thorities that  such  connection  cannot  be  operated  as  an  independ- 
ent railroad  without  inconvenience  to  the  public,  but  that  it  is  to 
the  public  advantage  that  the  same  should  be  operated  as  a  con- 
tinuous line  or  route  with  existing  railroads." 

Pursuant  to  this  franchise  resolution,  the  street  railroad  in 
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53rd  street  between  Sixth  and  Ninth  avenues  was  constructed, 
and  for  many  years  prior  to  October  1,  1919,  operated  as  a  part 
of  the  railway  system  of  the  Metropolitan  Street  Kailway  Com- 
pany, and  of  the  New  York  Kailways  Company.  Prior  to  Octo- 
ber 1, 1919,  the  New  York  Railways  Company  operated  as  a  con- 
tinuous route  a  line  known  as  the  "Sixth-Amsterdam  Avenue 
Line,"  running  on  Sixth  avenue,  53rd  street,  Ninth  avenue^  and 
Amsterdam  avenue.  Since  October  1,  1919,  the  Ninth  Avenue 
Railroad  Company  has  operated  a  line  along  Amsteiilam  avenue, 
Broadway,  Columbus  avenue,  Ninth  avenue,  and  53rd  street  from 
Ninth  avenue  to  Seventh  avenue;  and  the  receiver  of  the  New 
York  Railways  Company  has  operated  one  shuttle  car  on  West 
53rd  street  between  Sixth  and  Seventh  avenues,  and  a  line  on 
Sixth  avenue  from  59th  street  south  on  the  entire  length  of  Sixth 
avenue  and  beyond  to  the  southern  terminus  of  the  line. 

The  Ninth  Avenue  Railroad  Company  gives  to  its  passengers 
riding  south  and  east  on  53rd  street  a  transfer  ticket  which  is 
accepted  by  the  receiver  of  the  New  York  Railways  Company  on 
the  63rd  street  shuttle  car  for  a  ride  from  Seventh  avenue  to 
Sixth  avenue  but  not  for  a  ride  on  Sixth  avenue.  The  receiver 
of  the  New  York  Railways  Company  gives  to  its  passengers  going 
north  on  Sixth  avenue  a  transfer  ticket  at  Sixth  avenue  and  53rd 
street ;  and  such  passenger  by  changing  to  the  shuttle  car,  show- 
ing but  retaining  the  same,  and  changing  to  the  car  of  the  Ninth 
avenue  road  at  Seventh  avenue,  is  carried  by  the  Ninth  Avenue 
Company  West  on  53rd  street  and  ilorth  to  the  end  of  the  route, 
or  such  distance  as  he  desires  to  travel,  without  additional,  fare. 

In  his  answer  the  receiver  of  the  New  York  Railways-  Com- 
pany contended  that  the  duty  under  the  franchise  is  fully  per- 
formed when  either  company  delivers  a  passenger  from  a  point 
on  its  former  franchise  to  the  end  of  the  connection,  and  that 
when  a  passenger  is  carried  by  the  Ninth  Avenue  Company 
north  on  Ninth  avenue  he  receives  a  privilege  to  which  he  is  not 
entitled.  He  attributed  the  practice  of  the  Ninth  Avenue  Com- 
pany to  the  method  of  operation  employed  by  it,  namely,  that  it 
operates  a  through  service  to  Seventh  avenue,  instead  of  avail- 
ing itself  of  the  shuttle  car  service.  He  explained  that  the  Ninth 
Avenue  Company  permitted  the  passenger  to  remain  on  the  car 
after  it  turned  north  because  of  the  difficulty  of  identifying  the 
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X)a8senger  ahd  compelling  him  to  leave  the  car.  That  this  was 
merely  an  inference  appeared  at  the  hearing  where  the  attorney 
for  the  Ninth  Avenue  Company  stated  that  he  agreed  with  com- 
plaint, and  that  they  carried  the  passenger  up  Ninth  avenue  be- 
cause the  law  required  it. 

Light  as  to  the  obligation  which  the  companies  were  willing  to 
assume  and  which  the  common  council  supposed  was  being  im- 
posed may  be  found  in  the  petition  and  the  resolution  mentioned 
above.  The  petition  of  the  Houston,  West  Street  &  Pavonia 
Ferry  Railroad  Company,  after  reciting,  among  other  things, 
that  "your  petitioner  is  the  lessee  for  a  long  term  of  years  of 
the  tracks,  railroads  and  railroad  routes  of  said  Sixth  Avenue 
Railroad  Company  and  of  said  Ninth  Avenue  Railroad  Com- 
pany, and  is  using  the  tracks,  railroads,  and  railroad  routes  of 
said  several  companies,"  that  *^it  is  desired  to  unite  the  routes  of 
said  Sixth  Avenue  Railroad  Company  and  said  Ninth  Avenue 
Railroad  Company  at  the  intersection  of  53rd  street  and 
Seventh  avenue,  said  point  of  union  being  not  over  one-half 
mile  from  such  respective  lines  or  routes,"  that  "by  the  con- 
struction of  such  connection  your  petitioner  will  be  able,  and 
hereby  offers  to  establish  and  maintain  a  new  continuous  route 
for  public  travel  over  the  existing  tracks  or  roads  and  said  con- 
nection, and  provided  that  the  local  authorities  of  the  city  of  New 
York  will  consent  to  the  construction  of  said  connection  and  to 
the  establishment,  maintenance,  and  operation  of  said  new  route 
for  public  travel,  your  petitioner  hereby  consents  and  agrees 
...  to  construct  said  connection  and  to  maintain  and  operate 
the  same  as  part  of  said  continuous  route,"  and  that  "said  con- 
nection cannot  be  operated  as  an  independent  railroad  without 
inconvenience  to  the  public,  but  it  is  to  the  public  advanage  that 
the  same  should  be  operated  as  a  continuous  line  or  route  with 
said  existing  railroads  respectively,"  prayed  for  the  consent  to 
the  construction  and  operation  of  said  connection  "and  to  the 
establishment,  maintenance,  and  operation  of  said  new  continu- 
ous route  for  public  travel." 

The  resolution  of  the  common  council,  after  reciting  among 
other  things  that  "said  joint  application  contemplates  the  con- 
nection and  union  of  two  street  surface  railroads  at  a  point  not 

over  one  half  mile  distant  from  their  respective  lines  or  routes,  as 
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they  now  exist,  and  to  establish  by  the  constmction  of  such  new 
connection  a  new  and  continuous  route  for  public  travel/'  that 
'*said  corporation  making  said  application  did  therein  and  do 
hereby  consent  to  operate  said  new  route  when  such  connfection 
and  union  is  made  as  a  part  of  a  continuous  route  for  one  fare, 
cither  by  a  continuous  ride  or  by  transfer  tickets,"  that  "it  ap- 
peared to  the  local  authorities,  upon  a  hearing  of  said  applica- 
tion as  provided  by  law,  that  said  connection  and  new  route  can- 
not be  operated  as  an  independent  railroad  without  inconven- 
ience to  the  public,  but  that  it  is  the  public's  advantage  that  the 
same  be  operated  as  a  continuous  line  or  route  with  the  existing 
railroads  of  the  applicants  for  one  fare,  either  by  continuous  ride 
or  transfer  tickets,"  gave  the  consent  of  the  common  council  to 
said  companies  to  construct,  maintain,  and  operate  the  branches 
find  extension  mentioned  in  the  petition. 

[1]  It  is  apparent  that  the  establishment  of  "a  new  continu- 
ous route  for  public  travel"  was  a  dominant  consideration  in 
these  negotiations.  The  nearest  approach  to  a  definition  of  this 
term  is  found  in  paragraph  fourth  of  the  petition.  All  other 
allusions  to  it  refer  back  to  this  paragraph,  where  the  petitioner 
offers  to  establish  and  maintain  "a  new  continuous  route  for  pub- 
lie  travel  over  the  existing  tracks  and  roads  and  said  connec- 
tion." Defendant  argues  that  this  means  that  a  passenger  shall 
be  carried  for  a  single  fare  over  the  existing  line  of  one  company 
and  over  the  connection,  but  no  farther.  This,  however,  would 
mean  either  the  establishment  of  two  routes  or  of  one  route  for 
two  fares,  while  the  franchise  speaks  of  a  "continuous  route  for 
one  fare."  The  language  which  indicates  what  the  route  is  does 
iiot  read  "over  the  existing  tracks  and  road  of  the  Sixth  (or 
Ninth)  Avenue  Company  and  said  connection,"  but  is  "over  the 
existing  tracks  and  roads  and  said  connection."  That  is,  the 
new  route  is  made  up  of  the  existing  tracks  of  both  companies 
and  of  the  extension,  which  thus  becomes  a  link  between  the  two 
rather  than  a  piece  of  track  which  becomes  alternately  the 
terminus  of  the  Sixth  avenue  route  or  the  Ninth  avenue  route, 
depending  upon  whether  a  passenger  rides  uptown  or  downtown. 
In  my  opinion,  paragraph  fourth  should  be  construed  as  having 
reference  to  a  single  route,  of  which  the  existing  tracks  of  both 
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companies  and  the  connection  between  them  form  a  part^  over 
which  a  passenger  may  ride  for  a  single  fare. 

[2y  8]  This  construction  is  supported  by  other  consideratioiis. 
All  pttrties  knew  that  the  petitioner  was  lessee  of  the  Sizth  and 
Ninth  avenue  roads,  and  it  must  be  presumed  that  they  kneiw 
that,  under  §  104  of  the  Railroad  Law,  the  lessee  would  be  re- 
quired to  carry  for  a  single  fare  from  a  point  on  Sixth  avenue  to 
a  point  on  Ninth  avenue  by  way  of  the  53rd  street  connection. 
It  is  significant  that  the  offer  to  establish  the  continuous  route  is 
made  by  "your  petitioner,"  i.  e.  the  lessee.  The  lessor  companies 
assented  to  all  representations  contained  in  the  petition,  for  at 
the  end  it  is  stated  that  "your  petitioner  makes  this  application 
as  well  for  and  on  behalf  of  its  said  lessors  as  for  itself."  Every- 
thing indicates  that  the  companies  were  offering  something 
much  broader  than  that  for  which  the  receiver  now  contends. 
It  is  equally  clear  that  the  common  council  took  the  same  view 
as  the  companies.  The  first  recital  on  the  franchise  states  that 
the  application  contemplates  "connection  and  union  of  two 
street  surface  railroads."  It  is  safe  to  assume  that  all  parties 
had  in  mind  a  continuous  route  composed  of  three  parts,  rather 
than  two  continuous  routes  composed  of  two  parts  each.  Cer- 
tainly, there  is  nothing  to  indicate  that  at  the  time  the  franchise, 
was  granted  any  of  the  parties  had  in  mind  that  there  would  be 
a  Sixth  avenue  route  terminating  a  Ninth  avenue  and  53rd 
street,  and  a  Ninth  avenue  route  terminating  at  Sixth  avenue 
and  53rd  street.  Even  if  it  be  conceded  that  the  language  is 
capable  of  two  constructions,  nevertheless  the  rules  of  construc- 
tion require  the  acceptance  of  that  for  which  complaint  now 
contends.  The  offer  was  made  by  the  lessee  and  acquiesced  in 
by  the  lessors ;  if  ambiguous,  the  doubt  should  not  be  resolved  in 
their  favor.  The  rule  is  that  "the  interpretation  must  be 
adopted  which  is  most  favorable  to  the  state."  (Minor  v.  Erie 
R.  Co.  171  N.  T.  566,  573,  64  N.  E.  454;  Coosaw  Mining  Co. 
T.  South  Carolina  ex  rel.  Tillman,  144  U.  S.  560,  561,  36  L.  ed. 
537,  12  Sup.  Ct  Rep.  689.) 

Defendant,  however,  contends  that  the  obligations  attaching  to 
the  franchise  are  purely  statutory  and  that  the  l^slature  cov- 
ered the  whole  subject  and  left  nothing  to  the  discretion  of  the 

common  council  which,  therefore,  had  no  authority  to  attach 
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additional  conditioiiBw  It  does  not  seem  that  the  legislature  did 
cover  the  whole  subject  or  that  the  Common  Council  attached 
any  additional  conditions;  but  assuming  that  it  did,  the  case  of 
Beekman  v.  Third  Avenue  R.  Co.  153  N.  T.  144,  47  N.  E.  277, 
on  which  defendant  relies  does  not  support  its  contention*  In 
that  case,  the  franchise  was  granted  under  old  §  93  of  the  Rail- 
road Law,  but  not  under  the  part  involved  in  the  instant  case. 
It  was  disposed  of  at  public  auction  and  not,  as  here,  without 
putting  it  up  to  bidding.  The  court  held  that  two  extensions, 
one  on  the  north  and  one  on  the  south  end  of  the  existing  route, 
could  not  be  put  up  as  one  franchise,  and  that  the  local  authori- 
ties could  not  attach  a  requirement  for  a  lump  sum  payment  as 
a  condition  to  a  franchise  which  the  statute  required  should  be 
«old  to  the  bidder  of  the  highest  percentage  of  the  gross  receipts. 
iSuch  conditions  were  inconsistent  wiUi  the  statutory  regulations 
-and  not  merely  in  addition  thereto.  In  view  of  the  provisions  of 
§  18,  Article  III  of  the  Constitution,  I  think  it  cannot  be  said 
that  an  additional  condition  attached  by  the  local  authorities  is 
illegal,  where  it  is  not  inconsistent  with,  and  does  not  violate  the 
spirit  of,  the  regulations  prescribed  by  the  legislature.  It  seems 
that  the  local  authorities  must  be  free  to  impose  conditions,  ex- 
cept where  the  legislature  has  restricted  the  right  expressly  or  by 
implication- 
Defendant  insists  that  its  obligation  is  to  be  determined  solely 
by  reference  to  the  statute.  This  was  the  part  of  §  93  of  the 
liailroad  Law,  which  was  added  by  chapter  306  of  the  Laws  of 
1892,  and  which,  as  amended  by  chapter  676  of  the  Laws  of 
1892,  read  as  follows: — 

'^Whenever  it  shall  be  desired  to  unite  two  street  surface  rail- 
road routes  at  some  point  not  over  one-half  mile  from  such  re- 
spective lines  or  routes,  and  establish  by  the  construction  of  such 
connection  a  new  route  for  public  travel,  and  the  corporation  or 
corporations  owning  or  using  such  railroads  shall  consent  to 
operate  such  connection  as  a  part  of  a  continuous  route  for  one 
fare,  and  it  shall  appear  to  the  local  authorities  that  such  con- 
nection cannot  be  operated  as  an  independent  railroad  without 
inconvenience  to  the  public,  but  that  it  is  to  the  public  advan- 
tage that  the  same  should  be  operated  as  a  continuous  line  or 

route  with  existing  railroads,  or  whenever,  for  the  purpose  of 
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connecting  with  any  ferry  or  railroad  depot,  it  shall  be  desired 
to  construct  an  Extension  or  branch  not  more  than  one-half  mile 
in  length,  of  any  street  surface  railroad  corporation,  no  sale  of 
such  franchise  shall  be  made  as  provided  in  this  section,  but  any 
consent  of  the  local  authorities  for  the  construction  and  opera- 
tion of  such  connection,  extension  or  branch  shall  provide  that 
the  corporation  or  corporations  operating  such  connection^  ex- 
tension, or  branch  shall  pay  into  the  treasury  of  said  city  annual- 
ly the  percentage  provided  for  extensions  or  branches  in  §  95  of 
tliis  chapter,  for  the  purposes,  at  the  times,  in  the  manner,  and 
upon  conditions  set  forth  in  such  section." 

This,  as  was  pointed  out  above,  created  an  exception  to  the 
procedure  laid  down  in  the  proceeding  portions  of  the  section, 
which  required  the  franchise  to  be  "sold  at  public  auction  to  the 
bidder  who  will  agree  to  give  the  city  the  largest  percentage  per 
annum  of  the  gi'oss  receipts  of  such  corporation.''  Under  the 
exception,  the  city  did  not  receive  the  largest  percentage  of  the 
gross  receipts  which  could  be  secured  at  auction  sale,  but  merely 
the  percentage  fixed  in  former  §  95  of  the  Railroad  Law.  It 
seems  fair  to  assume  that  the  legislature  was  less  exacting  in  re- 
gard to  payments  into  the  city  treasury,  because  it  was  paying 
more  attention  to  the  public  convenience;  for  in  Beekmany. 
Third  Avenue  R.  Co.  153  K  Y.  144,  153,  47  N.  E.  277,  it  was 
said  referring  to  the  sale  at  public  auction : 

"The  purpose  evidently  was  to  secure  to  the  city  the  largest 
levenue  that  would  be  consistent  with  the  public  convenience  and 
public  interest.  The  power  was  not  conferred  upon  the  local  au- 
thorities for  the  sole  purpose  of  securing  pecuniary  profit  or 
bringing  money  to  the  treasurer,  but  was  to  be  exercised  with 
due  regard  to  the  interest  and  convenience  of  the  public.'*' 

It  is  a  fair  inference  that  the  legislature  did  not  forego  the  pos- 
sibility of  securing  a  larger  portion  of  the  gross  receipts,  with- 
out stipulating  for  some  additional  benefit  to  the  public,  and 
that  this  benefit  consisted  in  securing  a  longer  ride  for  a  single 
fare  than  would  otherwise  have  been  available.  If  defendant's 
theory,  that  a  passenger  from  Ninth  avenue  could  go  only  to 
Sixth  avenue  and  a  passenger  from  Sixth  avenue  could  go  only 
to  Ninth  avenue,  is  correct,  the  public  would  secure  but  little 
more  benefit  than  if  the  franchise  had  been  sold  at  auction.    Had 
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the  extension  been  sold  to  the  Sixth  Avenue  Company,  that  com- 
pany would  have  been  required  by  former  §  101  (now  181)  of 
the  Railroad  Law  to  carry  over  is  existing  road  and  the  exten- 
s^'on  for  a  single  fare;  and  it  is  to  be  noted  that  §  93  provides 
that  "whenever  such  consent  shall  provide  for  the  sale  at  public 
auction  of  the  right  to  construct  and  operate  a  branch  or  exten- 
sion of  an  existing  railroad  such  consent  shall  provide  that  but 
one  fare  shall  be  exacted  for  passage  over  such  branch  or  exten- 
sion and  over  the  line  of  road  which  shall  have  applied  therefor," 
and  that  apparently  this  provision  was  to  apply  even  though  the 
extension  was  bid  in  by  another  company  than  the  applicant. 
The  purpose  evidently  was  to  secure  a  longer  route  for  a  single 
fare  than  would  be  had  if  the  franchise  were  sold  at  auction. 

Nothing  in  the  language  expressly  supports  defendant's  con- 
tention; and  there  is  much  against  it.  To  "unite  two  street 
surface  railroads  .  .  .  and  establish  by  the  construction  of 
such  connection  a  new  route  for  public  travel  .  .  .  and  that 
the  same  should  be  operated  as  a  continuous  line  or  route  with 
existing  railroads,"  more  naturally  conveys  the  idea  of  a  route  of 
which  both  existing  railroads  form  a  part. 

Defendant  lays  stress  on  the  fact  that  the  Ninth  Avenue  Rail- 
road Company  cannot  operate  its  cars  over  the  Sixth  avenue 
line ;  but  no  such  question  is  presented  as  nobody  claims  that  the 
Ninth  avenue  cars  should  run  over  the  Sixth  avenue  tracks.  It 
confuses  the  right  of  one  company  to  use  the  tracks  of  another 
with  the  obligation  of  a  company  to  carry  a  transfer  passenger 
in  its  own  car.  It  is  not  the  Ninth  avenue  car  which  the  Sixth 
Avenue  Company  is  required  to  accept,  but  the  passenger  who 
comes  from  that  car.  That  one  company  may  be  required  to 
caiTy  a  transferee  from  another  line,  is  clear  from  the  provisions 
of  subdivision  3,  §  49  of  the  I^ublic  Service  Commission  Law. 
Defendant  in  effect  admits  that  it  is  required  to  a  certain  extent 
by  the  franchise  under  §  93,  when  it  concedes  the  right  of  a  . 
I)as5enger  to  be  carried  a  certain  distance  over  the  line  of  the 
other  company,  namely,  to  the  end  of  the  connection.  Section 
53  imposes  the  same  kind  of  obligation,  though  limited  in  extent, 
as  was  imposed  by  former  §  104. 

At  the  close  of  the  hearing,  defendant  asked  to  be  relieved 
from  the  obligation,  if  the  Commission  should  find  that  it 
P.U.R.1921B. 
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existed.  In  mj  opinion  it  does  exist;  but  I  think  that  no  ruling 
should  be  made  on  defendant's  request  at  this  time.  That  is  a 
matter  for  a  subsequent  application,  where  the  facts,  bearing  on 
the  merit  of  the  request,  can  be  fully  presented.  I  recommend 
that  the  receiver  of  the  New  York  Railways  Company  be  or- 
dered to  cease  vicdating  the  law  by  refusing  to  honor  on  its 
Sixth  avenue  line  the  transfers  issued  by  the  Ninth  Avenue 
Bailroad  Company  at  53rd  street  and  Seventh  avenue,  and  that 
the  receiver  be  ordered  to  carry  passengers  who  present  such 
transfers,  southward  on  the  Sixth  avenue  line,  without  payment 
of  an  additional  fare. 

Note. — ^Rates. 

/.  Powers  of  Congress,  62, 
II,  Jurisdiction  of  Courts,  es, 
III.  Jurisdiction  and  powei*s  of  Com^missions,    M# 
IV*    Beasondbleness  of  rates: 
a.  In  general,  €4. 
h.  Comparison  of  rates,  64. 
c.  Burden  of  proof ,   66, 
F.  Scfiedules,  65. 

VI.  Kinds  of  rates: 

a.  Minimum  and  service  dhargSp  6S. 
&.  Flat  or  metered  rates,  66* 

VII.  Rates  of  particular  utilities: 

a.  Electricity,  66. 

b.  Express,  67. 

c.  Natural  gas,  67* 

d.  Railroads,   68. 

e.  Street  railways,  60* 
/.  Telephones,  69. 

g.  Water,  70* 

I.  Powers  of  Congress. 

In  Ee  Peoria  &  P.  U.  B.  Co.  No.  11023,  July  29,  1921,  the  lUi- 
nois  Commissioii,  in  substituting  a  railroad  rate  sdiedule  in  place 
of  one  filed  by  the  railway,  said :  "Concerning  the  increased  rates 
established  during  the  period  of  Federal  control,  this  Commission 
has  repeatedly  held  that  the  power  of  the  Federal  Government  rela- 
tive to  intrastate  rates,  operates,  so  far  as  they  are  applicable,  to 
supersede  state  regulations,  and  this  has  been  confirmed  by  the  de- 
cision in  the  North  Dakota  Eailroad  Case,  decided  June  2,  1919,  by 
tlie  Supreme  Court  of  the  United  States.'* 
P.U.R.1921E. 
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II.  Jurisdiction  of  Ccurta. 

In  Hodge  v.  Alabama  Water  Co.  (1921)  —  Ala.  — ,  88  So.  585, 
the  supreme  court  of  Alabama  held  that  a  court  had  no  jurisdiction 
to  determine  that  proposed  water  rates  were  unreasonable  and  to  fix 
reasonable  rates,  since  the  Public  Service  Commission  had  exclu- 
give  authority  and  jurisdiction  over  rate  fixing. 

III.  Jurisdiction  and  pouters  of  Commissions, 

In  Blythe  Chamber  of  Commerce  v.  California  Southern  E.  Co. 
Decision  No.  8852,  Case  No.  1512,  April  12,  1921,  the  California 
Commission  held  that  §  33  of  the  Public  Utilities  Act  authorizes  the 
Bailroad  Commission  to  establish  through  route  and  joint  rates, 
though  it  is  the  duty  of  the  carriers  to  voluntarily  accord  a  reason- 
able service;  and  when  it  is  shown  that  two  carriers  have  not  co- 
operated to  the  fullest  extent  and  have  failed  to  protect  shippers,  it 
is  the  duty  of  the  Commission  to  prescribe  the  volume  of  joint  rates 
and  the  manner  in  which  the  through  service  shall  be  maintained. 

The  Illinois  Commission  has  power  to  enter  an  order  increasing 
gas  rates  retroactively  during  a  period  when  a  lower  rate  schedule 
was  on  file.  Re  Peoples  Gas  light  &  Coke  Co.  No.  W89,  Dec.  21, 
1920. 

The  Illinois  Public  Utilities  Commission  Act  of  1913,  as 
amended,  supersedes  a  charter  provision  limiting  the  price  which  a 
consolidated  gas  utility  may  charge  for  its  product,  and.  the  Commis- 
sion has  power  to  increase  such  rates.    Ibid. 

In  Re  Indiana  &  M.  Electric  Co.  No.  5787,  May  25,  1921,  the  In- 
diana Commission  said :  "The  regulation  of  electric  utility  rates  by 
the  state  is  properly  within  the  police  power.  Contracts  upon  sub- 
jects which  are  within  the  police  power,  even  though  valid  when 
made,  must  be  considered  to  have  been  entered  into  in  view  of  the 
continuing  power  of  the  state  to  control  the  rates  to  be  charged  by 
public  service  corporations.  Parties  entering  into  contracts,  prior 
to  the  exercise  of  the  regulatwy  power  by  the  state,  are  charged  with 
knowledge  of  the  fact  that  at  some  future  time  the  state  may,  if  it 
sees  fit  to  exercise  the  right,  affect  the  contract  by  its  regulation.*' 

In  Hartley  v.  Scranton  &  B.  Traction  Co.  Complaint  Docket  No. 
4116,  Aug.  16,  1921,  the  Pennsylvania  Commission  said:  "There  is 
nothing  appearing  in  the  record  and  testimony  which  tends  to  show 
that  the  cash  or  ticket  fares  charged  by  respondent  in  each  zone  are 
unjust  or  unreasonable.  Nor  does  the  fact  that  a  lower  or  different 
rate  of  fare  fixed  by  some  particular  ordinance  lead  to  that  con- 
clusion or  preclude  the  Conmiission  from  establishing  a  just  and 
reasonable  m%umum  rate  under  proper  evidence.'* 
P.UJL1921B. 
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IV»  Bea8onahlene88  of  rates, 

a.  In  general. 

In  Be  Chandler  Transfer  Co.  Docket  No.  1347-A-485,  Decision 
No.  1366,  July  29,  1921,  the  Arizona  Commission,  in  approving  re- 
duced auto  freight  rates  on  account  of  improved  roads,  said :  "The 
public  is  entitled  to  any  possible  and  reasonable  reduction  in  the  cost 
of  the  transportation  of  commodities,  and  it  should  be  the  policy  of 
common  carriers  to  render  service  at  the  lowest  possible  rates  com- 
mensurate with  good  service  and  a  fair  return  on  investment.  Ex- 
perience  has  shown  that  whenever  a  common  carrier  reduces  its 
rates,  the  resultant  increase  in  traffic  more  than  repays  the  initial 
loss  which  the  carrier  may  suffer  at  the  time  of  the  reduction,  except- 
ing, of  course,  extraordinary  conditions  such  as  prevailed  during 
the  continuance  of  the  war.'^ 

In  Re  Bridgeton  &  M.  Traction  Co.  May  31,  1921,  the  New  Jersey 
Board  of  Public  Utility  Commissioners  in  fixing  street  railway  rates, 
said :  "The  Board  considers  that  it  would  be  useless  to  consider  the 
matter  of  any  particular  rate  of  return  on  the  value  of  the  property 
as  it  does  not  appear  possible  to  fix  any  schedule  of  charges  which 
would  enable  the  company  to  obtain  net  income  sufficient  to  pay  a 
reasonable  return  on  the  value  of  its  property.  The  Board,  however, 
will  allow  such  rates  as  in  its  judgment  the  value  of  the  service  de- 
mands and  which  are  not  higher  than  the  traffic  can  reasonably 
bear.^' 

In  Menomonie  v.  Eailroad  Commission  (1921)  the  Wisconsin 
Commission,  in  reporting  its  findings  to  the  circuit  court,  said :  "We 
do  not  believe  that  the  Commission  is  bound  to  base  a  schedule  of 
rates  or  the  distribution  of  costs  among  the  schedules  for  several 
classes  of  service  solely  upon  the  analysis  of  the  costs.  We  think  the 
law  contemplated  that  the  Commission  exercise  its  judgment  in  de- 
termining what  the  rates  should  be  and  that  the  use  by  it  of  a  cost 
analysis  to  throw  some  light  upon  the  proportions  of  the  schedule  to 
be  authorized  would  not  justify  the  Commission  in  failing  to  use  its 
judgment  in  fixing  the  actual  schedule  after  such  imit  costs  have 
been  determined.^' 

h.  Comparison  of  rates. 

In  Blythe  Chamber  of  Commerce  v.  California  Southern  E.  Co. 
Decision  No.  8852,  Case  No.  1512,  April  12,  1921,  the  California 
Commission  said :  "While  a  comparison  of  rates  is  always  of  assist- 
ance to  this  and  other  Commissions  in  arriving  at  a  conclusion  in  rate 
proceedings  of  this  character,  they  can^ot  be  accepted  as  controlling, 
for  the  opposing  parties  will,  as  a  general  practice,  select  compaxi- 
Bons  favorable  to  the  residts.they  desire  to  obtain.  ^ 
P.U.R.1921E. 
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In  Re  Peoria  &  P.  U.  R.  Co,  No.  11023,  July  29, 1921,  the  Illinois 
Commission  said:  "The  courts,  as  well  as  this  Commission,  have 
frequently  held  that  one  of  the  most  valuable  means  of  arriving  at 
the  reasonableness  of  a  charge  is  by  comparison  with  rates  of  other 
carriers  operating  in  the  same  territory  under  the  same  general  con- 
ditions/' 

In  Ee  Home  Teleph.  Co.  Case  No.  2702,  May  24,  1921,  the  Misv 
souri  Commission  declined  to  allow  a  proposed  increase  in  telephone 
rates  for  the  reason  that  they  were  excessive  as  compared  with  rates 
allowed  in  other  towns  and  under  similar  circumstances. 

c.  Burden  of  proof. 

In  Be  American  R.  Express  Co.  Docket  No.  788,  Report  &  Order 
No.  323,  Aug.  1,  1921,  the  Montana  Commission  held  that  a  showing 
of  increased  express  rates  throughout  the  country  upon  submission 
to  the  Interstate  Commerce  Commission  of  evidence  indicating  the 
necessity  for  increased  interstate  rates,  did  not  sustain  a  contention 
that  intrastate  rates  should  be  increased. 

In  Re  Rates  for  Transportation  of  Sand,  May  25,  1921,  the  New 
Jersey  Commission  held  that  a  railroad  must  establish  not  only  the 
justness  and  reasonableness  of  the  return  sought,  but  the  justness 
and  reasonableness  of  the  rates  which  would  result. 

In  Ee  American  R.  Express  Co.  R-2668,  July  19,  1921,  the  Wis- 
consin Commission  refused  to  cancel  a  rate  schedule  as  a  whole  when 
it  would  result  in  shifting  the  burden  of  proof  to  the  shippers  from 
the  express  company,  on  which  it  properly  rested. 

V.  Schedules, 

In  Ee  Adams  County  Metallic  Teleph.  Co.  U-2456,  May  20, 1921, 
the  Wisconsin  Commission  stated  that  no  rates  are  lawful  for  serv- 
ice rendered  until  the  schedule  containing  such  rates  has  been  ap- 
proved or  placed  on  file  by  the  Commission. 

FI.  Kinds  of  rates, 
a.  Minimum  and  service  charge. 

In  Montgomery  v.  Smith  (1921)  —  Ala.  — ,  88  So.  671,  the  Ala- 
bama supreme  court  held  that  an  unmarried  man,  residing  in  his 
own  house  with  three  married  couples,  all  supplied  through  a  single 
service  connection,  should  pay  but  a  single  minimum  charge  as  one 
family. 

In  Re  Spencer  Gas  Co.  D.  P,  U.  351,  June  24,  1921,  the  Massa- 
ch\isetts  Commission  said:  "Recent  legislation,  which  will  not  be 
effective  until  August  7,  1921,  will  enable  the  company  to  make 
use  of  a  service  charge  in  its  system  of  rates.  Properly  applied,  this 
P.U.R.1921E.  5 
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should  make  those  cufitomers  connected  with  the  company's  ays* 
tem  merely  as  a  convenience^  but  making  little  or  no  use  of  gas,  pay 
more  nearly  the  actual  cost  to  the  company  of  serving  them,  and 
should  enable  the  company  to  make  at  the  same  time  a  substantial 
reduction  in  the  price  for  gas  consumed/' 

In  Be  Edina  Light  Co;  Case  No.  1772,  Aug.  22,  1921,  the  Mis- 
souri Conmiission  allowed  a  service  diarge  in  addition  to  a  mini- 
mum charge  of  $1  per  month,  which  was  inclusive  of  the  service 
charge. 

5.  Flat  or  metered  rates. 

In  Re  Flora  Water  Co.  Decision  No.  8891,  Application  No.  6459, 
April  20,  1921,  the  California  Commission  held  that  a  water  com- 
pany operating  under  flat  rates  should  install  meters  and  deliver 
water  on  a  measured  basis. 

In  Schoharie  v.  Middleburgh  &  S.  Electric  Light,  Heat  &  P.  Co. 
Case  No.  8141,  June  28,  1921,  the  New  York  Commission  recom- 
mended that  an  electric  utility  "consider  the  inunediate  purchase 
and  installation  of  meters  so  that  the  unprofitable  and  flat  rate  con- 
sumers can  be  put  upon  a  metered  basis.'* 

In  Ee  Lakeview  Water  Co.  U-F-^14,  P.  S,  C.  Or.  Order  No.  721, 
June  13,  1921,  the  Oregon  Commission  held:  "That  the  present 
method  of  charging  for  water  on  a  flat  rate  basis  is  unsatisfactory, 
unreasonable  and  unjustly  discriminatory,  and  in  order  to  give  bet- 
ter satisfaction,  and  eliminate  an  xmjust  discrimination  the  utib'ty 
should  install  meters  of  the  usual  standard  at  the  rate  of  not  less 
than  3  per  cent  of  the  total  number  of  consumers  per  month.  This 
requirement  for  meter  installation,  except  in  cases  of  customers' 
election,  as  hereinafter  provided,  should  be  applied  first  to  the  cus- 
tomers having  the  greatest  consumption  or  where  evidence  of  waste  is 
apparent." 

VII.  Bates  of  particular  utilities. 

a.  Electricity. 

In  Ee  Central  Illinois  Light  Co.  No.  7848,  June  9,  1921,  the 
Illinois  Commission  said,  regarding  electric  power  rates :  ^*With  the 
type  of  rate  which  we  have  here  we  find  that  as  the  load  factor  in- 
creases the  cost  per  kilowatt  hour  decreases  as  it  should  with  any 
properly  designed  rate.  This  is  on  account  of  the  fact  that  as  the 
load  factor  decreases  the  fixed  charges  become  a  greater  percentage 
of  the  cost  per  unit  of  the  service  which  is  reflected  in  the  rate  under, 
consideration  because  the  demand  charge  becomes  a  greater  part  of 
the  cost  of  a  unit  of  service." 

In  A.  S.  Turner  &  Sons  v.  Chestertown  Electric  Light  &  P.  Co. 
P.U.R.1921E. 


Digitized  by 


Google 


ANNOTATlO-\,  67 

Case  No.  1887,  Order  No.  6386,  July  8,  1921,  the  Maryland  Com- 
missSon,  in  fixing  rates  for  street  lighting,  said :  **In  view  of  the 
changing  economic  conditions,  a  contract  for  one  year  would  seem  to 
be  fairer  to  both  the  company  and  the  mimicipality.** 

In  Re  Western  Hydro  Electric  Co.  D-984,  June  30,  19»1,  the 
llichigan  Commission,  in  response  to  the  objection  of  all  munici- 
palities served  by  an  electric  utility,  directed  the  discontinuance  of 
a  demand  charge  and  authorized  a  minimum  bill. 

In  Re  West  Bend  Heating  &  Lighting  Co.  11-2226,  June  28, 1921, 
the  Wisconsin  Commission  authorized  reduced  electric  rates  to  sub- 
scribers who  pay  for  extensions. 

In  Re  Young  America  Power,  Light  &  Mill.  Co.  TJ-2462,  June 
22,  1921,  a  charge  of  $6  per  month  for  each  250  watt  street  lamps 
was  considered  reasonable  by  the  Wisconsin  Commission. 

In  Menomonie  v.  Railroad  CoDMnission  (1921)  the  Wisconsin 
Commission,  in  reporting  its  findings  to  the  circuit  court,  said  in  re- 
gard to  fixing  electric  rates  for  a  number  of  cities  connected  by  a 
transnussion  line :  "In  providing  for  a  grouping  of  the  communi- 
ties we  had  in  mind  the  fact  that  in  order  that  an  established  mar- 
ket might  be  continued  rates  must  be  conmiercially  reasonable  and 
that  although  it  might  be  possible  to  show  that  for  individual  com- 
munities, upon  certain  methods  of  distributing  expenses,  the  rato 
schedule  as  fixed  did  not  fully  meet  the  expenses  and  fixed  diarges, 
the  fixing  of  a  schedule  upon  the  basis  of  such  distribution  of  ex- 
penses  might  very  easily  result  in  rates  conmiercially  unreasonable^ 
restrictive  of  the  business,  and  tending  to  throw  a  greater  cost  upon 
the  other  communities  rather  than  to  relieve  the  other  conmmnities 
by  making  possible  a  development  of  the  business  and  the  spreading 
of  the  fixed  charges  over  a  larger  volume.'* 

h.  Express, 

In  Re  American  R.  Express  Co.  F-926,  P.  S.  C.  Or.  Order  No: 
724,  June  28,  1921,  the  Oregon  Commission,  in  refusing  an  in- 
crease in  express  rates,  said :  "The  principle  of  blanket  percentage 
increase  herein  sought  is  of  itself  a  departure  from  the  zone  rela- 
tionship basis  of  the  express  rate  Ftructure  as  established  in  1914 
and  its  advisability  questionable.  It  has  been  repeatedly  employed 
against  the  far  distant  West,  despite  protest,  and  in  many  instances 
has  and  is  working  irreparable  injury  and  harm  to  our  industries.. 
Uniformity  does  not  characterize  the  Pacific  Coast  states  at  the  pres- 
ent time  and  the  failure  to  thus  further  subscribe  to  this  wartime- 
principle  of  rate  making,  in  the  light  of  preeeut  transportation  con^ 
ditions,  is,  we  believe,  reasonable.^' 

c.  Natural  gas. 

In  Re  Richmond  Heat,  Light  &  P.  Co.  No.  5389,  April  30, 1921. 
P.U.R.1921E.  * 
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the  Indiana  Commission  ordered  the  discontinuance  of  a  grad- 
uated scale  of  natural  gas  rates  and  authorized  a  flat  rate*  per 
thousand  cubic  feet  in  order  to  provide  a  form  of  rate  structure 
which  would  discourage  large  consumption  and  tend  to  conserve  the 
supply. 

d.  Railroads, 

In  Chamber  of  Commerce  v.  Denver  &  R.  6.  R.  Co.  Case  No.  199, 
Decision  No.  460,  June  22,  1921,  the  Colorado  Commission,  in  re- 
ducing freight  rates  for  coal,  said:  "Coal  is  one  of  the  greatest 
necessities  of  life.  To  obtain  it  at  a  reasonable  price  depends  not 
only  on  the  prosperity  and  comfort  of  the  household,  but  also  on 
the  manufacturing,  mining  and  smelting  industries  of  the  state. 
The  railroads,  to  a  greater  or  less  extent,  are  dependent  upon  these 
interests  for  their  business.  It  is  necessary,  therefore,  to  the  rail- 
roads themselves  that  freight  rates  on  coal  should  be  reasonable. 
Coal  has  always  been  classed  as  a  commodity  that  should  take  a  low 
rate  per  ton  per  mile.^' 

In  Re  Rates  for  Transportation  of  Sand,  May  25,  1921,  the  New 
Jersey  Commission,  in  determining  rates  lor  sand  and  gravel,  con- 
sidered the  character  of  the  territory  served,  the  extent  and  regular- 
ity of  the  service,  and  the  character  of  the  business. 

In  St.  Louis-San  t^rancisco  R.  Co.  v.  State  (1921)  —  Okla.  — ,  198 
Pac.  73,  it  was  held  that  when  a  cement  company,  having  its  plant 
located  five  or  six  miles  from  its  quarry,  contracts  with  a  railroad  to 
transport  rock  and  shale  from  the  quarry  to  the  plant,  after  being 
loaded  into  cars  by  the  cement  company^s  employees,  the  railroad 
company  by  its  employees  attaches  its  engine  to  its  cars,  connects 
them  up,  hauls  the  loatleJ  cars  to  the  cement  plant,  and  returns  the 
empty  cars  to  the  quarry,  this  constitutes  a  switching  service  and  not 
a  road  haul,  notwithstanding  the  fact  that  the  railroad  may  use  ap- 
proximately five  miles  of  its'main  line  of  road  in  transporting  such 
cars  from  the  quarry  to  the  plant  and  returning  the  empties  to  the 
quarry. 

In  the  same  case  the  supreme  court  of  Oklahoma  held:  *^here 
a  railroad  company  has  transported  crushed  rock  and  shale  from  the 
quarry  belonging  to  a  cement  company  to  its  cement  plant  for  a 
period  of  approximately  ten  years  and  handled  it  as  a  switching 
service,  the  fact  that  the  railroad  company  attaches  a  caboose  to  the 
string  of  cars  or  puts  a  road  engine  on  to  perform  this  service  or 
puts  on  a  full  train  crew  such  as  would  be  used  in  the  regular  road 
service  and  issues  regular  bills  of  lading  for  each  car  of  rock  or  shale 
so  transported,  does  not  change  the  service  from  a  switching  service 
to  a  road  haul.*' 

In  Railroad  Commission  v.  Rio  Grande  &  E.  P.  R.  Co.  (1921) 
—  Tex.  — ,  280  S.  W.  974,  the  Texas  supreme  court  held  that  a 
P.U.R.1921E. 


Digitized  by 


Google 


ANNOTATION.  69 

Commission  order  permitting  a  railroad  to  participate  in  a  division 
of  the  through  rate  on  coal  purchased  by  it  and  transported  to  a 
point  on  its  own  line  partly  over  a  connecting  railroad,  was  valid. 

In  Central  Wisconsin  Supply  Co.  v.  Chicago  &  N.  W.  R.  Co.  K- 
2704,  July  15,  1921,  the  Wisconsin  Commission,  in  fixing  single  and 
joint  line  rates  on  fuel  wood,  said :  "The  operating  condition  of  the 
carriers  at  present  is  such  that  the  Commission  feels  that  care 
should  be  exercised  in  adjusting  rates  so  as  not  to  interfere  unneces- 
sarily with  the  needed  revenue  of  the  carriers.  Conditions  are 
changing  and  it  is  felt  that  for  the  time  being,  at  least,  perhaps  the 
best  solution  of  the  difficulty  will  be  an  arrangement  providing  for 
joiut  rates  on  the  percentage  basis  or  some  other  recour.sc,  rather 
than  by  either  the  addition  of  an  arbitrary  to  a  single  line  haul  or 
the  subtraction  of  an  arbitrary  from  the  sum  of  the  locals.*' 

In  Chapman  &  Hipke  v.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co. 
R-2762,  July  18,  1921,  the  Wisconsin  Commission  held  that  absorp- 
tion charges  should  apply  to  the  switching  movements  from  the 
loading  tracks  of  a  connecting  railroad. 

e.  street  railways. 

In  Hartley  v.  Scranton  &  B.  Traction  Co.  Complaint  Docket  No. 
4116,  Aug.  16,  1921,  the  Pennsylvania  Commission  said:  '*In  fix- 
ing upon  the  metes  and  bounds  of  its  st'cond  zone  the  respondent 
adopted  the  anomalous  plan  of  imposing  a  nonproductive  area  of  a 
large  city  upon  an  adjacent  suburban  zone.  This,  in  effect,  is  em- 
ploying a  new  principle  of  zone  construction  and  adjustment  in  that 
it  makes  by  erecting  a  barrier  a  large  center  of  population  more 
difficult  of  access  to  its  suburban  neighbors,  instead  of  following  the 
universal  trend  of  making  the  service  more  convenient  to  such 
points.  The  Commission  is  not  persuaded  that  any  zone  established 
upon  the  principle  which  here  obtains  is  necessary  or  proper  for  the 
accommodation,  convenience,  and  safety  of  the  public.  Nor  can 
such  a  system  of  fare  adjustment  when  viewed  from  the  angle  of 
the  utility  be  defended  as  a  wise  or  proper  operating  economy.^' 

/.  Telephones, 

In  He  Rock  County  Teleph.  Co.  TJ-2351,  June  11,  1921,  the  Wis- 
consin Commission  stated  that,  in  the  consolidation  of  telephone 
properties,  it  is  practically  inevitable  that  a  loss  must  be  sustained, 
but  that  the  company  could  not  expect  that  its  loss  be  amortized  out 
■of  rates.   • 

In  Re  Plymouth  Teleph.  Exch.  XJ-2468,  June  15,  1921,  the  Wis- 
consin Commission  refused  to  authorize  an  additional  charge  for 
installing  desk  telephones. 

In  Re  Lodi  Teleph.  Co.  XJ-2465,  June  20,  1921,  the  Wisconsin 
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Commission  held  that  business  subscribers  diould  have  the  option 
of  a  desk  telephone  without  additional  charge. 

In  Be  Winnebago  County  Teleph.  Co.  U-2492,  July  14,  1921,  the 
Wisconsin  Commission  held  that  an  annual  rate  of  $15  was  reason- 
able for  telephone  service  which  cost  $11.58  annually  in  addition  to 
an  average  switching  rate  of  $3. 

In  Re  Eiverview  Teleph.  Co.  XJ-2510,  July  15,  1921,  the  Wiscon- 
sin  Commission  refused  to  allow  the  rate  usually  held  to  be  ade- 
quate for  telephone  service,  where  it  appeared  that  the  lines  were 
heavily  overloaded. 

g.  Water. 

In  Re  Luding  Water  Works,  C-T'Sl,  Aug.  9,  1921,  the  Nevada 
Commission  held  that  a  water  charge  based  upon  $2  per  month  for 
each  tree  watered  was  excessive,  stating  that:  'T'his  charge  ap- 
pears to  be  unreasonable  of  itself,  as  well  as  exorbitant  as  compared 
with  the  other  charges;  a  boarding  house,  for  instance,  pays  twice 
the  amount  attempted  to  be  charged  for  one  tree/' 


NORTH  OAROIilNA  CORPORATION  COMMISSION. 

RE  ASHEVILLB  POWER  &  LIGHT  COMPANY. 

lEtehim  —  Beasonahleness  —  Character  of  service, 

1.  Increased  rates  should  not  be  authorized  for  a  gas  company 
while  its  service  condition  is  much  below  the  minimum  standards  for 
pressure  and  heating  value. 

Return  —  Beasenableness  —  ProtecHon  of  capital. 

2.  A  gas  company  rendering  poor  service  on  account  of  lack  of  capi- 
tal was  authorized  to  increase  its  rates  as  soon  as  its  service  condi- 
tions should  be  improved  on  the  ground  tiiat  capital  could  not  be  se- 
cured unless  the  investing  public  were  assured  that  rates  would  be 
authorized  which  would  insure  the  safety  of  investment  and  continuity 
of  return. 

[August  17,  1921.] 

Application  for  increased  gas  rates ;  increased  rates  author- 
ized contingent  upon  improved  service. 

Appearances :  Julius  0.  Martin,  Attorney,  for  the  petitioner, 
and  George  Pennell,  Attorney,  for  the  City  of  Asheville,  re-^ 
spondent. 

By  the  Commission :  The  petitioner,  asking  for  an  increase 
of  rates  for  the  sale  of  gas  in  the  city  of  Asheville,  is  perhaps 
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the  only  gas  company  in  the  state  that  has  not  been  before  this 
Commission  during  or  since  the  war  period.  Since  February  2, 
1914,  it  has  sold  gas  for  $1.60  per  thousand  cubic  feet,  and  now 
allies  that  this  rate  does  not  produce  an  adequate  return. 

It  is  the  first  duty  of  the  Commission  to  protect  the  public 
against  poor  service.  For  this  reason,  the  Commission  has  pre- 
scribed standard  gas  service  rules  for  the  regulation  of  such  utili- 
ties, and  it  is  by  these  rules  that  such  utilities  must  first  be  meas- 
ured. 

[1]  The  petitioner's  plant  was  originally  constructed  with  a 
view  to  supplying  a  much  smaller  community  than  is  required  at 
the  present  time,  and  since  its  mains  have  been  continually  ex- 
tended, and  new  service  added,  the  petitioner's  showing  before 
the  Commission  reveals  a  service  condition  so  much  below  the 
minimum  standard  for  pressure  and  heating  value  that  the  Com- 
mission cannot  entertain  the  application  for  an  increase-  of  rates 
while  such  conditions  exist. 

The  product  of  iiiis  Company  enters  so  fully  into  the  daily 
life  of  every  consumer  that  it  has  become  essential  to  the  welfare 
and  convenience  of  the  public  Where  such  service  is  adequate 
and  the  rates  charged  therefor  are  reasonable,  the  mutuality  of 
interest  between  the  company  on  the  one  hand  and  the  public  on 
the  other,  is  as  near  absolute  as  it  is  possible  to  be.  It  is  that 
mutuality  of  interest  in  the  property  and  affairs  of  our  public 
utilities  which  it  is  the  purpose  of  this  Commission  to  promote, 
and  can  only  be  promoted  to  the  greatest  advantage  when  our 
utilities  are  required  to  render  adequate  service  and  the  public 
is  required  to  pay  reasonable  rates  for  such  service. 

Demands  are  now  being  made  for  extension  of  service  and 
the  company  must  plan  in  a  comprehensive  way  to  meet  such  fie- 
mimds.  The  developments  and  growth  of  any  business  or  indus- 
try requires  capital,  and  financing  must,  of  necessity,  precede 
<K>nstruction.  Money  is  a  commodity  of  world-wide  demand,  and 
seeks  the  market  affording  the  safest  and  highest  returns.  In 
addition  to  this  return,  reasonable  safety  of  investment  is  de- 
manded. 

[2]  Under  its  present  rates  this  company  has  been  unable  to 

accumulate  any  working  capital,  and  it  now  finds  additional 

capital  necessary  to  provide  for  needed  improvements,  and  the 
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capital  required  cannot  be  secured  at  the  present  time  unless  the 
i]ivesting  public  is  assured  that  rates  will  be  authorized  which 
will  insure  safety  of  investment  and  continuity  of  returns,  there- 
fore, it  is 

Ordered,  (1)  that  the  application  for  increased  rates  under 
present  service  conditions  be  denied ; 

(2)  That  the  petitioner  be  and  is  hereby  required  to  make  such 
improvements  prior  to  January  1,  1922i,  as  are  needed  to  put  its 
plant  in  condition  to  render  the  required  standard  under  the 
Commission's  rules,  and  it  is 

Further  ordered,  tliat  when  the  above  requirements  have  been 
fully  complied  with,  the  Asheville  Power  &  Light  Company  be 
and  is  hereby  authorized  to  charge  the  following  rates  in  tiie 
city  of  Asheville : 

For  the  flrst  10,000  cubic  feet  $2.30  per  M  cubic  feet 

For  the  next  10,000  cubic  feet  2.10  per  M  cubic  feet 

All   over  20,000  cubic  feet  2.00  per  M  cubic  feet 

From  the  above  named  rates  a  discount  of  10  cents  per 
thousand  cubic  feet  shall  be  allowed  for  the  payment  of  bills  paid 
on  or  before  5  o'clock  p.  m.,  on  the  tenth  day  from  the  date  of 
rendition.    The  minimum  charge  in  all  cases  shall  be  $1.50. 


OHIO  SUPREME  COURT. 

LINK  et  al. 

V. 

PUBLIC  UTILITIES   COMMISSION  et  aL 

[No.  16786.] 

(—  Ohio  St.  — ,  131  N.  E.  796.) 
Constitutional  law  —  Autotrvatic  operation  —  Municipal  contract. 

1.  Section  4,  article  XVIII,  of  the  Ohio  Constitution  is  self-execut- 
ing and  no  action  of  the  legislature  is  essential  to  empower  a  munic- 
ipality and  a  public  utility  company  to  enter  into  a  valid  contract 
for  the  product  or  service  of  such  utility  company  to  be  supplied  to 
the  municipality  and  its  inhabitants. 

Commissions  —  Jurisdiction  —  Municipal  contract, 

2.  Where,  by  virtue  of  such  constitutional  provision,  a  valid  eon- 
tract  is  made  by  and  between  a  municipality  and  a  utility  company 
for  the  product  or  service  of  such  company  to  be  furnished  to  the  mu- 
nicipality or  its  inhabitants,  the  terms  thereof  are  not  subject  to  re- 
view by  the  Public  Utilities  Commission. 

P.U.R.1921E. 


Digitized  by 


Google 


LINK  V.  PUBLIC  UTILITIES  COMMISSION.  73 

Bates  —  Effect  of  municipal  cantraet  —  Heating. 

3.  Such  contract  may  be  entered  into  by  the  passage  of  an  ordi- 
nance  fixing  the  rate  and  terms  of  the  designated  product  and  service 
for  a  specified  period,  and  by  the  duly  filed  written  acceptance  thereof 
by  the  company,  and  when  so  made  obligates  the  company  to  furnish 
such  product  or  service  for  the  period  and  in  accordance  with  the 
terms  stipulated  in  the  ordinance. 

[April  26,  1921.] 

Headnotes  by  the  Coubt. 

Ebkos  to  Ohio  Commission  on  account  of  order  sustaining  a 
motion  to  dismiss  a  complaint  for  want  of  jurisdiction;  order  af- 
iirmed. 

On  the  26th  day  of  April,  1920,  the  city  of  Cleveland  duly 
passed  an  ordinance  establishing  a  price  and  rate  which  might 
be  charged  for  steam  and  hot  water  supplied  to  the  city  of  Cleve- 
land and  its  inhabitants  for  the  period  of  five  years  thereafter 
The  Cleveland  Electric  Illuminating  Company,  which  was  then 
and  theretofore  engaged  in  the  business  of  supplying  steam  and 
hot  water  to  the  city  of  Cleveland  and  its  inhabitants,  pursuant 
to  ordinance  theretofore  passed  by  the  council  of  the  city  of 
Cleveland,  duly  accepted  the  provisions  of  the  ordinance  of  April 
26,  1920,  in  writing  filed  with  the  clerk  of  the  council  of  that 
city  on  May  5,  1920. 

On  June  15,  1920,  plaintiffs  in  error  presented  to  and  filed 
with  the  Public  Utilities  Commission  of  Ohio  their  complaint 
signed  by  more  than  3  per  cent  of  the  qualified  electors  of  tlie 
city  of  Cleveland,  complaining  that  the  rate  so  fixed  was  unjust, 
unfair,  and  unreasonably  high,  and  praying  that  the  Commission 
enter  upon  an  investigation  of  the  rates,  prices,  and  charges  for 
furnishing  and  supplying  steam  and  hot  water  to  the  city  of 
Cleveland  and  its  inhabitants,  as  fixed  by  such  ordinance. 
Thereupon  the  Cleveland  Electric  Illuminating  Company  filed 
a  motion  to  dismiss  the  complaint  for  want  of  jurisdiction  in  the 
Public  Utilities  Commission,  which  motion  was  sustained,  and 
the  complaint  was  dismissed  by  the  Commission  on  July  12, 
1920.  An  application  for  a  rehearing  of  said  cause  having  been 
denied,  this  proceeding  was  filed  in  this  court  to  obtain  a  judg- 
ment reversing  the  order  of  the  Commission. 

Thompson,  Hine  &  Flory,  of  Cleveland,  for  plaintiffs  in  error ; 
P.U.R.1921E. 
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John  G.  Price,  Attorney  General  and  E.  E.  Com,  of  Ironton^ 
for  Public  Utilities  Commission ;  Tolles,  Hogsett,  Ginn  &  Mor- 
ley  and  Frank  M.  Cobb,  all  of  Cleveland,  for  Cleveland  EJec- 
tric  Illuminating  Company;  William  B.  Woods,  Director  of 
Law,  and  John  D.  Marshall,  Commissioner  of  Franchises,  both 
of  Cleveland,  for  city  of  Cleveland. 

Matthias,  J.:  The  Public  Utilities  Commission  refused  to 
take  jurisdiction  of  the  complaint  filed  with  it  by  more  than  S 
per  cent  of  the  electors  of  the  cily  of  Cleveland  pursuant  to  the 
provisions  of  §  614-44,  General  Code,  upon  the  ground  that 
u  contract  had  been  entered  into  between  the  city  and  the  Cleve- 
land Electric  Illuminating  Company  for  the  product  and  service 
of  said  campanj  for  a  period  of  five  years,  and  that  the  same  was 
not  reviewable  by  said  Conmiission. 

[1]  The  difficulty  presented  in  this  case  arises  from  the  effort 
to  reconcile  provisions  of  the  statute  in  effect  prior  to  the  adop- 
tion of  the  constitutional  amendments  in  1912  with  those  amend- 
ments, and  particularly  with  §  4,  art  18.  The  authority  of  a 
municipality  to  enter  into  a  contract  with  a  public  utility  for  its 
product  and  service  is  now  expressly  conferred  by  the  Constitu- 
tion and  is  valid  and  binding  upon  the  parties  thereto  imless  dis- 
approved by  a  majority  of  the  electors  voting  thereon  at  a  refer- 
cndimi  election  held  pursuant  to  the  provisions  of  §  5,  art.  18  of 
the  Ohio  Constitution.  No  legislative  act  can  in  any  wise  mod- 
ify or  restrict  the  power  conferred  by  constitutional  provision, 
and  therefore  any  provision  of  the  statute  inconsistent  with  the 
constitutional  provision  conferring  such  power  must  falL 

This  question  has  been  before  this  court  and  definitely  decided 
in  Ohio  River  Power  Co.  v.  Steubenville,  99  Ohio  St  421,  124 
N,  E.  246,  and  Lima  v.  Public  Utilities  Commission,  100  Ohio 
St  416,  P.U.R.1920C,  930,  126  N.  E.  318. 

It  is  conceded  by  counsel  for  plaintiffs  in  error  that  if  the 
city,  by  ordinance,  accepts  a  bid  of  a  designated  company  or  au- 
thorizes a  contract  to  be  signed  by  its  officers,  or  sets  out  the  terms 
of  a  proposed  contract  and  states  that  it  may  be  accepted  by  the 
filing  of  a  consent  within  the  designated  time,  and  such  offer  is 
accepted  according  to  its  terms,  the  city  thereby  contracts  in  & 
manner  sanctioned  by  the  Constitution,  which  is  subject  to  no 
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Statutory  limitations.  It  is  contended,  however,  that  in  this  in- 
stance the  city  has  merely  availed  itself  of  a  statutory  power  to 
which  it  attached  a  statutory  limitation,  and  it  is  this  statutory 
limitation,  contained  in  §  614-44,  General  Code,  which  plain- 
tiffs in  error  seek  to  interpose. 

It  is  true  that  in  the  Steubenville  case  the  utility  company 
accepted  an  ordinance  of  the  municipality  which  named  that 
company,  and  also  that  a  contract  was  entered  into  with  the  ccan- 
pany  upon  authority  expressly  conferred  by  an  ordinance  of  the 
municipality,  but  that  procedure  was  not  followed  in  the  Lima 
case,  where  the  contract  was  made  by  the  written  acceptance  of 
the  terms  of  an  ordinance  passed  by  the  city  council  wherein  the 
rates  that  might  be  charged  for  gas  during  the  period  stated  were 
fixed.  In  this  instance,  the  city  of  Cleveland  passed  an  ordinance 
fixing  the  price  for  steam  for  heating  purposes  covering  a  period 
of  five  years.  The  Cleveland  Electric  Illuminating  Company,  in 
writing,  duly  accepted  the  provisions  of  such  ordinance,  without 
condition  ^or  reservation.  By  such  unconditional  acceptance  the 
utility  company  agreed  to  continue  to  furnish  its  product  and 
service  for  the  ensuing  period  of  five  years  at  the  stipulated  rate. 

[3]  A  contract  between  the  city  and  the  utility  company  for 
its  product  and  service  at  the  stipulated  price,  and  for  the  period 
named,  was  thus  made,  and  is  binding  upon  both  parties.  Cleve 
land  V.  Cleveland  City  R  Co.  194  U.  S.  517,  24  Sup.  Ct  Eep. 
756,  48  L.  ed.  1102,  and  Columbus  R.  Power  &  Light  Co.  v. 
Columbus,  249  U.  a  399,  P.U.R1919D,  239,  6  A.L.R  1648, 
39  Sup.  Ct  Rep.  349,  63  L.  ed.  669. 

There  is  nothing  in  the  record  indicating  that  any  utility  com- 
pany other  than  the  Cleveland  Electric  Illuminating  Company 
was  referred  to  in  the  ordinance  in  question,  and  it  does  not  ap- 
pear that  any  other  utility  company  is  furnishing  any  such 
product  or  service  in  the  city  of  Cleveland.  No  other  such  cona- 
pany  is  made  a  party  to  this  proceeding,  or  anywhere  mentioned. 
On  the  other  hand,  the  complaint  specifically  states  that  the 
rate  fixed  was  based  upon  a  valuation  of  the  property  of  the 
develand  Electric  Illuminating  Company,  made  by  the  ccnn- 
pany  and  accepted  by  the  council. 

[2]  Such  contract,  having  been  entered  into  between  the  city 
and  the  Cleveland  Electric  Illuminating  Company,  under  and 
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by  virtue  of  the  power  expressly  conferred  by  qonstitutional  pro- 
vision, is  not  subject  to  review  by  the  Public  Utilities  Commis- 
sion. Therefore,  the  order  of  the  Commission  dismissing  the 
complaint  was  neither  unreasonable  nor  unlawful  and  is  affirmed. 
Order  affirmed. 

Marshall,  C.  J.,  and  Johnson,  Hough,  Wanamaker,  Eobinson, 
and  Jones,  JJ.,  concur. 


PENNSYIiVANIA   PUBIjIO   SERVICE   COMMISSION. 

LEHIGH  VALLEY  TRANSIT  COMPANY 

V. 

PHILADELPHIA  RAPID  TRANSIT  COMPANY. 

[Complaint  Docket  No.  42Q0-1921.] 

Bates  —  Power  of  CommiaMon  —  Sh'eet  railways  —  Freight  transpor" 
tation. 

Freight  transportation  by  a  street  railway  under  th^  tariffs  of 
the  Pennsylvania  statute  is  a  ''service*'  within  the  meaning  of  the  Pub- 
lic Service  Company  Law,  which  is  imder  the  jurisdiction  of  the  Com- 
mission. 

[August  15,  1921.] 

Complaint  asking  the  Commission  to  fix  joint  rates  for 
freight  transportation,  petition  to  dismiss  for  want  of  jurisdic- 
tion; Commission  hold  to  have  jurisdiction  over  the  subject  mat- 
ter and  the  respondent  ordered  to  answer  the  complaint  on  its 
merits. 

By  the  Commission:  The  complainant  in  this  proceeding 
asks  the  Commission  to  fix  the  division  of  joint  rates  for  certain 
service  rendered  by  the  parties  in  the  joint  transportation  of 
property.  The  respondent  denies  the  Commission's  jurisdic- 
tion.    The  following  are  the  essential  facts: 

The  parties,  both  operating  street  railway  systems,  have  been 
engaged  in  certain  joint  interline  freight  business.  The  service 
is  performed  over  the  lines  of  the  respondent  between  Front  and 
Chestnut  streets  in  Philadelphia  and  by  interchange  at  Chestnut 
Hill,  over  complainant's  lines  to  various  points  on  the  latter's 
system,  and  vice  versa.    The  property  thus  transported  consists 
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of  light  freight  and  as  to  respondent,  the  business  is  conducted 
under  the  permissive  Act  of  April  22,  1907,  P.  L.  96,  and  not 
under  the  Acts  of  June  1,  1907,  P.  L.  368,  or  May  6,  1909,  P. 
L.  457. 

In  1910,  the  parties  entered  into  a  formal  agreanent  provid- 
ing for  the  division  of  the  joint  rates,  which  agreement  as  modi- 
fied and  extended  continued  in  effect  imtil  1916.  Thereafter 
the  companies  voluntarily  continued  the  same  division  of  the 
rates  until,  in  1920,  the  complainant,  having  unsuccessfully  re* 
quested  the  respondent  to  agree  to  a  different  division,  sought 
relief  through  this  Commission.  A  complaint  was  filed  in 
October  of  that  year  but  was  dismissed  on  the  ground  that,  the 
respondent  not  being  engaged  generally  in  the  business  of  trans- 
porting freight  and  not  soliciting  such  transportation  as  a  main 
branch  of  its  business,  the  Commission  was  without  jurisdiction 
to  inquire  into  the  merits  of  the  complaint ;  the  concluding  para- 
graph of  Article  V,  §  7,  of  the  Public  Service  Company  Law, 
relating  to  joint  rates  providing  that  "nothing  in  this  section 
shall  give  the  Commission  power  over  street  railway  corpora- 
tions engaged  in  the  business  of  carrying  passengers,  but  not 
engaged  in  the  general  business  of  transporting  freight  and 
which  do  not  generally  solicit  the  transportation  of  freight  as  a 
main  branch  of  their  business.^'  The  order  in  that  case  (Com- 
plaint Docket  No.  3744-1920)  was  appealed  and  is  now  pend- 
ing in  the  superior  court,  (No.  99  October  Term  1921). 

On  March  23,  1921,  by  Act  No.  22,  the  general  assembly 
amended  the  above  quoted  provision  out  of  the  law  and  there- 
upon the  Lehigh  Valley  Transit  Company  filed  the  present  com- 
plaint, alleging  the  same  facts  and  praying  for  the  same  relief, 
as  in  the  prior  proceeding. 

The  respondent,  notwithstanding  the  amendment  referred 
to,  again  denies  the  jurisdiction  of  the  Commission  and  asserts 
two  reasons  for  the  dismissal  of  the  complaint,  viz.:  that  the 
transportation  of  light  freight  under  the  permissive  Act  of  April 
22,  1907,  P.  L.  96,  is  not  a  "service"  within  the  meaning  of 
the  Public  Service  Law ;  and,  that  to  grant  the  relief  prayed  for 
would  constitute  an  unconstitutional  taking  of  the  respondent's 
property  for  the  benefit  of  the  complainant. 

Prior  to  1907,  street  railway  compaiues  were  chartered  to 
P.U.R.1921E. 
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carry  passengers  solely.  Two  acts  were  passed  in  that  year  au- 
thorizing such  companies  to  carry  certain  kinds  of  freight,  and 
a  third  act  was  passed  in  1909.  The  first  of  these  acts  author- 
izes the  street  railway  company  to  do  an  "express  business"  anc^ 
to  carry  farm  products,  garden  truck,  milk,  merchandise,  and 
other  light  freight  and  property.  The  Act  of  June  1,  1907,  P. 
L.  368,  prescribed,  under  certain  circumstances,  that  "A  street 
railway  that  shall  avail  themselves  of  the  right  of  eminent 
domain  shall  be  common  carrier  of  express  matter,"  and  the  Act 
of  May  6,  1909,  P.  L.  475,  conferred  upon  street  railway  com- 
panies "the  right  and  privilege  of  transporting  and  carrying  all 
kinds  of  freight  and  property^'  provided  that  municipal  con- 
sent be  first  obtained. 

Is  the  business  authorized  by  the  permissive  Act  of  April  22, 
1907,  P.  L.  96,  a  "service''  within  the  meaning  of  the  Public 
Service  Company  Law  ? 

We  are  of  the  opinion  that  the  answer  must  be  in  the  affirm- 
ative. 

The  act  authorizes  the  company  to  do  an  "express  business," 
A  business  clearly  within  the  purview  of  lh^  Public  Service  Com- 
pany Law  (Article  I,  §  1)  and  it  provides  that  the  compensa- 
tion for  carriage  must  be  "reasonable."  A  construction  of  this 
act,  as  contended  for  by  respondent,  that  the  business  authorized 
is  similar  to  the  sale  of  electric  machines  and  appliances,  or  to 
the  sale, or  leasing  of  space  in  street  cars  for  advertising  pur- 
poses, or  the  conducting  of  amusement  parks,  is  not  justified  by 
the  language  of  the  statute  or  by  sound  reason.  The  act  is  per- 
jnissive  in  the  sense  that  a  street  railway  company  is  not  required 
to  engage  in  the  business  of  carrying  the  character  of  freight 
specified ;  it  is  permissive  in  the  sense  that  an  individual  is  per- 
mitted but  not  compelled  to  engage  in  the  business  of  common 
carriage,  and  we  think,  that  the  carriage  of  passengers  being 
the  main  function  that  the  law  authorizes  and  requires  of  street 
railway  companies,  it  is  permissive  in  the  sense  that  the  utility 
may  at  any  time  discontinue  the  business  contemplated  by  the 
act ;  but  when  the  company  avails  itself  of  its  privileges  and  so 
long  as  it  undertakes  to  exercise  the  powers  conferred,  it  is  sub- 
ject to  the  duties  prescribed  by  the  Public  Service  Company 
Law.    To  contend  that  the  legislature  conferred  on  a  company, 
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primarily  engaged  in  a  public  calling,  the  ri^t  to  carry  prop- 
erty for  some  persons  and  to  refuse  to  carry  for  others  or  charge 
different  rates  for  the  transportation  of  the  same  kind  and 
amount  of  property  between  the  same  points,  would  in  our  opin- 
ion have  to  be  justified  by  statutory  language  so  dear  as  to  pre- 
clude any  other  interpretation. 

The  Public  Service  Company  Law  provides  that  the  term 
'^service"  is  used  in  its  broadest  and  most  inclusive  sense,  and 
evidently  the  l^islature  contemplated  the  business  authorized 
by  the  permissive  Act  of  1907  to  be  comprehended  by  the  provi- 
sions of  such  law  because,  as  oi:iginally  enacted,  it  expressly 
withheld  Commission  jurisdiction  over  joint  rates  therefor. 

The  case  of  Leader  Publishing  Company  v.  Pittsburgh  R.  Co. 
69  Pitts.  L.  J.  80  (1911)  relied  on  by  respondent  is  not  in 
point  There  the  question  was,  as  in  58  Pitts.  L.  J.  215,  not 
the  character  of  the  business  authorized  by  the  permissive  Act 
of  1907,  but  whether  the  defendant  company  had,  as  a  matter  of 
fact,  availed  itself  of  the  provisions  of  that  statute.  Under  the 
facts  of  the  case,  it  was  decided  that  the  railway  company  had 
not  undertaken  to  engage  in  the  business  authorized  by  that  Act. 

The  respondent's  second  ground,  that  an  order  of  the  Com- 
mission fixing  the  equitable  division  of  the  joint  rate  would  be  a 
taking  of  its  property  without  due  process  of  law,  is  also  not  con- 
vincing. The  question  of  the  Commission's  authority  to  com- 
pel the  physical  connection  of  the  tracks  of  the  parties,  or  to  es* 
tablish  through  routes  over  their  lines,  is  not  before  us  in  this 
case.  The  parties  have  voluntarily  engaged  in  the  business  of 
transporting  light  freight  by  an  interchange  at  a  certain  point 
where  their  lines  about  meet  and  under  joint  rates.  If  our  con- 
ception of  the  law  is  correct  that  the  business  thus  engaged  in  is 
a  "service"  within  the  meaning  of  The  Public  Service  Company 
Law,  the  respondent  has  a  property  right  in  no  more  of  the  joint 
rate  than  represents  its  reasonable  share.  The  fallacy  of  re- 
spondent's argument  is  that  it  assumes  a  property  right  protected 
by  the  Constitution  for  any  amount  it  seeks  to  collect. 

We  are  of  the  opinion  that  the  business  engaged  in  by  the 
respond^t  under  the  Act  of  April  22,  1907,  P.  L.  96,  is  a  "serv- 
ice" within  the  meaning  of  The  Public  Service  Company  Law, 

that  jurisdictioji  is  conferred  upon  the  Commission  by  Article 
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II,  §  1,  Article  V,  §  10,  and  by  Article  V,  §  7,  as  amended  by 
the  Act  of  March  23,  1921,  (No.  22).  An  order  will  accord- 
ingly issue  refusing  to  dismiss  the  complaint^  and  respondent  to 
be  given  fifteen  days  within  which  to  file  an  answer  to  the  merits 
of  the  complaint,  after  which  time  the  matter  will  be  set  down 
for  further  hearing. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania. 

(Signed)  Wm.  D.  B.  Ainey,  Chairman. 


PENNSYIiVANIA   PUBMC   SERVICE   COMMISSION. 

NEW  YORK  &  PENNSYLVANIA  COMPANY 

V. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY  et  al. 
[Complaint  Docket  No.  3206.] 

Bates  —  Jurisdiction  —  Federal  control  —  Termination. 

1.  The  railroad  rates  established  by  the  Federal  Government  dur- 
ing Federal  control  became  subject  to  the  Pennsylvania  Public  Service 
Company  Law  immediately  when  the  railroads  were  restored  to  their 
owners. 
Hates  —  Railroads  —  State  control  —  Resumption  of, 

2.  The  failure  of  a  railroad  to  give  30  days'  prior  notice  of  rate 
schedules  to  be  effective  after  the  resumption  of  state  control,  does  not 
result  in  the  re-establishment  of  rates  in  effect  prior  to  Federal  con- 
trol. 
Rates  —  Reasonableness  —  Burden  of  proof  —  Railroads, 

3.  After  the  return  of  the  railroads  to  state  control,  the  burden  of 
proof  as  to  reasonableness  of  rates  is  upon  the  railroads  in  a  case 
arising  from  a  complaint  against  unjust  rates. 

[August  16,  1921.] 

Complaint  against  railroad  rates;  complaint  sustained  and 
rates  reduced. 

By  the  Commission:    This  complaint  is  directed  against  the 

rate  on  bituminous  coal  in  carloads,  from  the  Munson  District 

and  Hawk  Run  District  in  central  Pennsylvania  on  the  New 

York  Central  Railroad  to  Lock  Haven,  Pennsylavnia,  on  the 

Pennsylvania  Railroad,  as  published  in  Supplement  No.  7  to 

New  York  Central  Railroad  Joint,  Local  and  Proportional  Coal 
P.U.R.1921E. 
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Tariff  No.  553,  P.  S.  C.  Pa.  N.  Y.  C.  No.  G-38,  and  Pennsyl- 
vania Railroad  Local  Tariff,  C.  &  P.  S.  C.  Pa.  No.  783.  The 
former  publishes  70  cents  per  2,240  pounds  to  Bald  Eagle  Junc- 
tion (Proportional)  for  Lock  Haven,  Pennsylvania,  deliver,  sub- 
ject to  the  following  note:  "This  proportionate  rate  to  Bald 
Eagle  Junction,  Pennsylvania,  applies  only  on  shipments  for 
delivery  to  Pennsylvania  Railroad,  at  Bald  Eagle  Junction, 
Pwmsylvania,  for  movement  by  that  company  to  Lock  Haven, 
Pennsylvania,  via  Pennsylvania  Railroad,  to  which  point  no 
through  rates  are  published.  Freight  charges  must  be  prepaid 
except  when  arrangements  are  made  for  collection  at  final  desti- 
nation^" 

The  tariff  of  the  Pennsylvania  Railroad  publishes  40  cents 
per  2,240  pounds  from  the  Junction  (known  on  the  Pennsyl- 
vania as  Mill  Hall  Junction)  to  Lock  Haven,  thereby  constitut- 
ing a  through  rate  of  $1.10  per  2,240  pounds. 

These  rates  were  initiated  by  the  Director  General  and  being 
those  in  effect  on  February  29,  1920,  became,  with  the  termina- 
tion of  Federal  cotitrol,  the  established  rates  on  March  1,  1920, 
by  virtue  of  the  "Transportation  Act,  1920,"  entitled  "An  Act 
to  provide  for  the  termination  of  Federal  control  of  railroads 
and  systems  of  transportation,  etc.,"  particularly  §  208  (a). 

The  complaint  was  filed  prior  to  March  1,  1920,  and  avers 
that  the  said  rates  established  by  the  Director  General  will  be 
unjust,  unreasonable,  excessive,  and  discriminatory  after  the  re- 
turn of  the  said  railroads,  and  will  be  in  violation  of  the  Public 
Service  Company  Law;  that  since  three  years  have  not  elapsed 
since  December  10,  1917,  when  the  rates  on  said  movement  were 
fixed  by  this  Commission,  and  thirty  days'  notice  previous  to  ap- 
plication to  the  Commission  and  service  of  notice  of  such  appli- 
cation not  having  been  made  is'a  violation  of*said  order  of  the 
Commission  of  December  10,  1917,  and  of  Paragraph  (f),  Sec- 
tion 1,  Article  II,  of  The  Public  Service  Company  Law;  that 
complainants  will  be  greatly  damaged  by  the  charging  of  the 
said  rates ;  that  the  respondents  be  ordered  to  put  into  effect  rates 
which  will  not"  exceed  the  rates  established  in  said  order  of 
December  10,  1917 ;  and  that  reparation  be  awarded  to  complain- 
ant in  respect  of  all  rates  and  charges  which  it  may  be  compelled 
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to  pay  after  March  1,  1920,  in  excess  of  the  rates  established  by 
said  order  of  December  10,  1917. 

Under  date  of  July  24,  1917,  the  Commission  determined 
and  ordered  established  the  proportional  rate  of  46  cents  per  2,- 
240  pounds  to  apply  from  the  Munson  and  Hawk  Run  Districts 
to  Bald  Eagle  Junction  on  the  New  York  Central  Railroad. 
The  rate  of  the  Pennsylvania  Railroad  from  the  junction  to 
Lock  Haven  was  at  that  time  20  cents  per  2,240  pounds.  The 
effect  was  to  establish  the  through  rate  of  65  cents. 

During  the  same  year,  pursuant  to  a  general  increase  in  coal 
rates,  the  carriers  sought  to  increase  each  of  these  rates  by  15 
cents  which  would  have  had  the  effect  of  increasing  the  through 
rate  30  cents  per  ton.  Complainants,  amongst  others,  attacked 
the  proposed  increase  and  later  on  December  10,  1917,  an  order 
was  made  which  established  the  rate  from  the  Mimson  and  Hawk 
Run  Districts  to  Bald  Eagle  Junction  (Proportional)  on  the 
New  York  Central  Railroad  as  55  cents  per  2,240  pounds  and 
the  Pennsylvania  Railroad  rate.  Mill  Hall  Junction  (Bald  Ea^e 
Junction)  to  Lock  Haven,  25  cents  per  2,240  pounds,  the  sum  be- 
ing the  through  rate  80  cents  per  2,240  poimds.  These  rates 
were  published  by  the  carriers  effective  December  24,  1917. 

The  complainant  contends  that  the  Transportation  Act  of 
1920,  §  208  (a),  does  not  establish  the  legal  intrastate  rates  cm 
March  1,  1920;  that  Congress  has  no  authority  to  r^ulate  in- 
trastate  commerce,  and,  therefore,  cannot  fix  these  rates  as  the 
l^al  rates.  Even  if  the  said  act  is  intended  to  apply  to  intra- 
state rates  and  to  continue  in  effect  for  such  traffic  rates  estab- 
lished by  the  Director  General,  upon  relinquishment  from  Fed- 
eral control,  the  State  law  becomes  immediately  operative.  The 
rates  here  in  issue  having  been  determined  by  the  Commission 
within  three  years  of  March  1,  1920,  those  rates  as  increased 
during  Federal  control  can  be  made  legal  only  after  an  applica- 
tion to  the  Commission,  upon  thirty  days'  notice,  as  prescribed 
in  The  Public  Service  Company  Law,  Article  II,  §  1  (f ). 

The  respondents  argue  that  in  view  of  the  decision  in  North- 
em  P.  R.  Co.  v.  State  ex  rel.  Langer,  250  XJ.  S.  185,  P.U.R. 
1919D,  705,  63  L.  ed.  897,  39  Sup.  Ct  Rep.  502,  there  is  no 
question  that  during  the  period  of  Federal  control  the  rates  in 
issue  were  the  lawful  rates;  and  since  they  were  the  lawful  rates 
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on  February  29,  1920,  they  continue  to  be  the  lawful  rates  by 
virtue  of  §  208  (a)  of  the  Transportation  Act,  and  that  the  pro- 
visions of  the  Pennsylvania  Public  Service  Company  Law  do 
not  render  them  ill^al. 

The  Transportation  Act  of  1920,  §  208  (a),  establishes  the 
intrastate  rates  as  well  as  the  interstate  rates  to  be  effective  upon 
the  termination  of  Federal  control  but  the  sovereign  power  of 
the  state  to  regulate  intrastate  rates  is  clearly  recognized  in  that 
it  provides  such  rates  "shall  continue  in  force  and  effect  until 
thereafter  changed  by  State  .  .  .  authority.*'  Congress  enact- 
ed the  laws  which  made  possible  the  assumption  of  control  and  the 
operation  of  the  railroads  of  the  country  and  logically  must  pro- 
vide the  legislation  for  the  return  of  those  properties  to  their 
owners. 

[1]  Federal  control  endured  for  over  two  years.  So  long  a 
period,  even  under  normal  conditions,  could  not  be  without 
changes  in  rates.  As  few,  if  any,  rates  remained  unchanged,  it 
was  imperative  that  the  legislation  returning  the  carriers  to  their 
prewar  operating  status  should  establish  a  rate  status.  We  are 
also  of  the  opinion  that  the  rates  thus  established  became  sub* 
ject  to  the  Public  Service  Company  Law  immediately  when  the 
railroads  were  restored  to  their  owners. 

The  provision  of  the  law  here  invoked  is  that  portion  of  sub- 
section (f )  of  §  1  of  Article  II : 

"...  That  no  rate,  practice,  or  classification  which  shall 
have  been  determined  by  the  Commission  shall  be  changed  or 
discontinued  by  the  public  service  company,  directly  or  through 
any  change  in  classifications,  rules,  r^ulations,  contracts,  or 
practices,  within  a  period  of  three  years  after  such  determina- 
tion, without  application  to,  and  the  approval  of,  the  Commis- 
sion, of  which  application  thirty  days'  prior  notice  shall  be  given 
in  the  said  tariffs,  or  schedules  to  the  public:    •    •    ." 

[2]  We  cannot  agree  with  the  contention  of  the  complainant 
that,  because  of  the  failure  of  the  respondent  to  make  the  appli- 
cation and  to  give  thirty  days'  prior  notice  thereof  as  required 
by  this  provision  of  the  act,  the  rates  determined  within  the 
three-year  period  and  in  effect  prior  to  Federal  control  must  bo 
re-established.  There  were  extraordinary  circumstances  obtain- 
ing preliminary  to  the  termination  of  Federal  control, — ^the  time 
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when  the  application  should  have  been  prepared.  It  will  be  re- 
called that  the  date  for  the  restoration  of  the  carriers  to  their 
owners  was  enveloped  in  much  uncertainty  and  was  at  least  once 
l)Ostponed.  When  a  definite  course  was  finally  decided  upon 
v/hich  took  form  in  the  Transportation  Act,  that  act  became  a 
law  but  two  days  before  the  date  fixed  for  the  return  of  the  car- 
}*iers,  namely,  February  28,  1920.  The  act  provides  that  "Fed- 
eral control  shall  terminate  at  12:01  a.  m.,  March  1,  1920; 
....  Upon  the  same  day  the  rates  became  effective.  Prior 
thereto  the  respondents'  officials  were  answerable  to  the  Director 
General  for  all  actions.  It  was,  therefore,  physically  impossible 
to  the  respondents  to  file  the  application  and  give  thirty  days* 
notice  thereof  prior  to  the  effective  date.  In  justice  to  the  re- 
spondents and  under  a  reasonable  appreciation  of  the  peculiar 
state  of  affairs  attending  the  return  of  the  railroads  to  their 
owners,  we  are  not  inclined  and  do  not  consider  ourselves  justi- 
fied to  declare  the  rates  under  attack  illegal  upon  this  technical- 
ity. In  all  other  respects,  and  to  the  fullest  extent  possible,  the 
provision  of  the  law  must  be  enforced.  It  is  proper  that  the 
Commission  shall  review  these  rates  which  are  changes  made 
within  the  three-year  limit  of  repose  allowed  rates  determined  by 
it,  giving  due  consideration  to  the  events  which  intervened. 

[3]  The  rules  as  to  the  burden  of  proof  should  be  the  same,  it 
is  contended  by  complainant,  as  if  Federal  control  had  not  taken 
place,  and,  therefore,  the  respondents  must  justify  the  increases 
over  the  rates  determined  by  the  Commission. 

Eespondents'  position  is  that  since  this  rate  is  now  lawfully  in 
effect  and  is  not  a  rate  which  is  proposed  to  be  put  into  effect,  it 
follows  that  under  Article  V,  §  4,  of  The  Public  Service  Com- 
l>any  Law  the  burden  is  upon  the  complainants  to  show  that  the 
rate  is  unreasonable. 

It  is  our  opinion  that  respondent's  position  as  to  the  burden  of 
proof  is  untenable.  The  facts  are  that  the  rates  complained  of 
became  state  rates  and  amenable  to  the  Public  Service  Com- 
pany Law  only  upon  filing  with  this  Commission  effective  March 
1,  1920.  Prior  thereto  and  during  the  period  of  Federal  control 
they  were  Federal  rates  and  not  state  rates.  The  complaint  hav- 
ing been  filed  prior  to  the  date  when  they  became  state  rates  and 
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subject  to  our  jurisdiction  the  burden  of  proof  is  upon  the  re- 
spondents. 

The  complainant  contends  tiiat  these  rates,  established  by  au- 
thority of  General  Order  No.  28  of  the  Director  General,  are 
unreasonable  because  they  were  established  as  part  of  a  scheme 
to  raise  revenue  to  meet  the  cost  of  operating  the  railroads  of  the 
United  States  as  a  unit  regardless  of  the  cost  of  any  particular 
movement  or  the  value  of  the  particular  service  rendered,  or  the 
relation  to  similar  commodities  transported  under  substantially 
the  same  conditions.  Further,  a  rate  constructed  as  part  of  a 
general  plan  to  increase  operating  revenues  while  the  roads  were 
being  operated  as  a  unit,  may,  and  probably  will  not  be  reasonable 
after  the  return  of  the  railroads  to  their  respective  owners.  Bell 
Telephone  Company's  application,  6  P.  C.  R.  466.  The  evidence 
in  the  case  before  the  Interstate  Commerce  Commission,  58 
Inters.  Com.  Rep.  124-129,  which  it  was  agreed  by  counsel  shall 
be  considered  in  evidence  in  this  case,  shows  that  the  defendants 
practically  abandoned  their  contention  that  the  rate  of  $1.10  was 
properly  constructed  under  General  Order  No.  28  and  introduced 
evidence  to  establish  that  said  increase  was  reasonable  per  se. 

The  complainants  further  contend  that  the  testimony  "is  of 
1)0  value  because  it  does  not  show  any  change  in  the  circumstances 
which  were  before  this  Commission  in  Complaint  Docket  No. 
1089,  except  there  is  a  general  statement  that  operating  costs  have 
increased;"  the  exhibits  introduced  by  the  defendants  in  that  case 
are  of  no  probative  value  because  the  rates  shown  are  the  result 
of  the  same  order  and  are  arbitrary ;  the  extent  of  movements  i8 
not  shown  except  that  they  were  substantial. 

Should  the  rate  structure  established  by  General  Order  No.  28 
be  recognized,  complainant  argues  that  the  rate  should  be  but 
$1  by  the  correct  application  of  that  order  to  the  rate  in  effect 
on  May  25,  1918,  as  determined  by  this  Commission.  The  con- 
tention of  respondents  that  the  rate  determined  by  The  Public 
Service  Commission  was  the  subject  of  litigation  between  the  par- 
ties and  the  rate  used  had  not  been  declared  illegal  because  the 
Supreme  Court  of  Pennsylvania  had  not  (at  that  time)  decided 
the  question,  is  answered  by  the  statement  that  the  order  of  the 
Commission  and  the  judgment  of  the  court  establish  the  legality 
of  the  rate,  the  case  having  been  decided  April  12,  1920,  New 
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York  &  P.  Co.  V.  New  York  C.  R.  Co.  267  Pa.  64,  P.U.R.1920E, 
417,  110  AtL  286. 

Respondents  stress  complainant's  testimony  that  if  General 
Order  No.  28  is  properly  applied,  complainant  is  satisfied.  The 
exhibits,  respondents  contend,  establish  the  reasonableness  of  the 
rate  by  comparison  with  other  rates  within  the  same  general  ter- 
ritory for  corresponding  distaijces,  which  show  that  the  rate 
complained  of  is  no  higher  than  any  rate  for  an  equal  distance 
and  is  lower  than  most  of  the  rates  in  this  r^on.  The  rate  is 
consistent  with  the  general  scheme  of  rates  applying  in  this 
region,  and  in  fact  is  lower  than  most  of  the  rates  in  the  region. 
The  operating  difSculties  on  this  portion  of  the  road  are  also  dwelt 
upon. 

The  record  and  the  Commission's  tariff  file  clearly  establish 
the  fact  that  the  only  changes  made  in  the  rates  here  in  issue 
during  Federal  control  from  those  in  effect  just  prior  to  Federal 
control  were  in  pursuance  of  General  Order  No.  28  of  the  Direc- 
tor  General.  The  legality  and  necessity  of  that  order  were  at 
least  tacitly  acknowledged  by  this  Commission  in  that  by  Special 
Permission  No.  2367  of  August  10,  1920,  the  increases  allowed 
by  Ex  Parte  74,  58  Inters.  Com.  Rep.  220-260,  which  were 
superimposed  upon  those  made  under  General  Order  No.  28  were 
permitted.  Public  Service  Commission  v.  Erie  R.  Co.  Complaint 
Docket  Nos.  3724  and  8739.  It  is  also  established  of  record  that 
in  applying  the  formula  prescribed  by  that  order  the  rate  which 
this  Commission  had  determined  and  which  was  in  effect  was 
ignored  and  instead  the  rate  theretofore  in  effect  and  which  had 
been  canceled  was  used  as  the  base. 

The  increase  of  15  cents  per  ton  Aerein  referred  to  was  au- 
thorizd  by  our  order,  hereinbefore  referred  to,  which  shows  that 
the  respondents  reached  a  solution  satisfactory  to  them  that  the 
increase  should  be  added  to  the  through  rate  and  should  accrue 
10  cents  per  ton  to  the  New  York  Central  Railroad  and  5  cents 
per  ton  to  the  Pennsylvania  Railroad.  The  respond^ts'  officials, 
then  under  the  direction  of  the  Director  General,  were,  therefore, 
fully  aware  that  the  increase  of  15  cents  per  ton  had  been  made 
and  were  not  justified  in  disr^arding  the  rates  established  by  our 
order. 

The  expensive  operating  conditions  and  the  comparisons  of 
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rates  in  the  same  general  territory  were  before  us  in  the  original 
case  and  the  increased  costs  which  have  since  prevailed  are  pre- 
sumed to  be  met  by  the  general  increases  designed  for  tiiat 
especial  purpose. 

Upon  all  of  the  facts  of  record,  we  conclude  that  the  just  and 
reasonable  through  rate  from  the  Munson  District  and  the  Hawk 
Bun  District  on  the  New  York  Central  Railroad  to  Lo<*  Haven, 
Pennsylvania  on  the  Pennsylvania  Eailroad  for  the  period  March 
1,  1920,  to  August  25,  1920,  both  inclusive,  should  be  $1  per 
2,240  pounds,  and  effective  August  26,  1920,  the  date  of  the  40 
per  cent  increase  following  Ex  parte  74,  58  Inters.  Com.  Rep. 
220-260,  $1.40  per  2,240  pounds.  Respondents  will  be  directed 
by  appropriate  order,  to  establish  upon  one  day's  notice  within 
thirty  days  of  the  service  of  the  order  the  throu^  rate  of  $1.40 
proportioned  between  them  as  they  shall  agree,  failing  whidi  the 
Commission  will  determine  the  division. 

Upon  the  presentation  of  a  petition  accompanied  by  the  sup- 
porting data,  reparation  will  be  awarded  for  freight  charges 
paid  is  excess  of  the  rates  herein  determined. 

The  Public  Service  Commission  of  the  Commonwealth  <rf 
Pennsylvania.     (Signed)  Wm.  D.  B.  Ainey,  Chairman. 


VmOIXIA  STATE  CORPORATION  COMMISSION. 

BE  LYNCHBURG  TRACJTION  &  LIGHT  COMPANY. 
[Case  No.  1278.] 

VmhuOion  —  Vnuaed  property  —  Parle  —  rower  station  site. 

1.  The  value  of  a  park  oiwned  by  a  street  railway,  but  not  useful 
ia  the  service  to  the  public,  and  the  value  of  an  old  power  station  site, 
were  eliminated  in  the  calculation  of  the  rate  base. 

Vmhttitdon  —  Overheads  —  Street  railways. 

2.  The  inclusion  in  a  reproduction  cost  valuation,  of  the  value  of 
necessary  plant  and  expenses  incurred  by  a  street  railway  that  does 
the  work  itself  instead  of  an  estimate  of  general  contractor's  profit, 
was  approved,  these  being  actually  parts  of  the  cost  of  construction  of 
physical  property  rather  than  intangible  items. 

Vmimation  —  Reproduction  cost  —  AppretHation  in  value, 

8.  A  rate  base  of  a  public  utility  was  determined  by  a  reproduction 
eoet  estimate  founded  upon  prewar  prices  with  a  due  allowance  for  ap- 
predatioB  in  values. 
iralettfMPH  —  Worhing  capital  —  Amount  allowed* 

4.  A  pttblie  utility  was  allowed  working  capital  on  the  basis  of  one 


Digitized  by 


Google 


88  VIRGINIA  STATE  CORPORATION  COMMISSION. 

month's  requirements  for  its  railway  and  six  week's  requirements  for 
its  gas  and  electric  departments. 

Return  —  Reasonableness  —  Advantages  of  location. 

6.  A  city  is  entitled  to  benefit  in  low  rates  because  of  valuable  wa- 
ter power  available  for  use  by  a  public  utility  serving  the  city. 

Valuation  —  Land  —  Markiet  value, 

6.  The  value  of  land  of  a  public  utility  was  included  in  a  valuation 
at  the  price  fixed  by  a  real  estate  man  when  no  evidence  was  presented 
to  indicate  that  this  price  was  excessive. 

Valtiation  —  Contribution  to  public  road. 

7.  The  amount  contributed  by  a  public  utility  to  a  public  road, 
under  a  contract  for  paving  along  street  car  tracks,  was  included  in 
the  base  rate. 

Valuation  —  Contribution  to  cost  of  pavement, 

8.  A  contribution  by  a  public  utility  to  the  cost  of  pavement  on  a 
driveway  on  either  side  of  but  not  extending  over  its  street  car  tracks, 
was  disallowed  in  a  valuation  proceeding. 

Return  —  Boaia  —  Bargain  purchase, 

9.  A  public  utility  which  has  purchased  its  property  at  a  bar- 
gain price  is  entitled  to  a  full  return  on  the  value  of  the  property,  and 
the  cost  to  the  present  owners  is  of  no  relevancy  in  the  absence  of 
information  as  to  what  the  property  originally  cost. 

Valuation  —  Intangible  items  —  Overheads, 

10.  A  public  utility  was  allowed  20  per  cent  of  the  value  of  actual 
physical  property  for  engineering,  superintendence,  cost  of  financing 
taxes,  insurance,  and  interest  during  construction. 

Valuation  —  Appreciation  —  Amount, 

11.  A  public  utility,  which  was  valued  on  prewar  prices,  was  allowed 
an  appreciation  in  value  amounting  to  10.8  per  cent. 

Valuation  —  Accrued  depreciation  —  Amount, 

12.  A  deduction  of  21  per  cent  from  the  valuation  of  a  public  utility 
was  allowed  for  accrued  depreciation,  except  on  land. 

Valuation  —  Going  value  —  Amount, 

13.  Eliminating  the  development  cost,  a  Commission  allowed  a  pub- 
lic utility  10  per  cent  as  going  value. 

Return  —  Operating  expenses  —  Saltiries  and  wages, 

14.  When  any  portion  of  the  time  of  engineers  and  supervising  and 
office  force  is  given  to  new  construction  work,  there  should  be  an  allot- 
ment of  their  salaries  to  the  new  work,  thereby  adding  to  the  plant  ac- 
count, and  correspondingly  such  items  should  be  deducted  from  operat- 
ing expenses.  • 

Return  —  Operating  expenses  —  Street  paving, 

15.  The  cost  of  street  paving  is  a  charge  to  capital  account  and  not 
to  operating  expenses. 

Return  —  Reasonableness  —  Attractitm  of  capital, 

16.  It  is  the  duty  of  a  company  to  find  capital  for  extensions,  and  it 
is  the  duty  of  a  Commission  to  see  to  it  that  the  company  is  placed 
upon  such  a  financial  basis  with  reference  to  return  that  its  credit  may 
be  established  in  the  money  nmrkets  of  the  nation  so  that  capital  may 
be  borrowed  on  reasonable  terms. 
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Bates  —  Street  railways  —  Suhurhan  fares, 

17.  A  street  railway  increase  was  denied  on  the  ground  that  the  im- 
position of  a  higher  fare  on  suburban  than  on  urban  residents  would 
hamper  the  growth  of  a  community. 

Bates  —  Coal  clause  —  ElectiHcity, 

18.  A  coal  clause  was  continued  in  an  electric  rate  schedule  in  order 
to  save  the  company  from  disaster  in  the  event  of  extraordinary  in- 
creases in  coal  prices,  although  it  was  held  desirable  to  minimize  the 
operations  of  tbe  coal  rider  as  much  as  possible,  so  that  customers 
might  more  readily  apprehend  what  the  cost  of  current  would  be. 

Service  —  Oas  —  Standard, 

19.  It  is  proper  that  a  Commission  should  make  a  requirement  as 
to  quality  of  gas  furnished  by  a  public  utility. 

Depreciation  —  Street  railways  —  Oas  and  electricity, 

20.  A  public  utility  operating  a  street  railway  and  gas  and  electric 
plants  was  allowed  a  depreciation  reserve  amounting  to  4  per  cent  an- 
nually. 

[August  6,  1921.] 

Application  for  increased  rates  for  gas,  electricity,  and 
street  railway  operation;  increased  gas  rates  authorized,  appli- 
cation for  increased  electric  rates  and  increased  street  car  fares 
denied. 

Appearances:  John  L.  Lee  and  S.  V.  Kemp,  for  petitioners; 
N.  C.  Manson,  Jr.,  for  the  City  of  Lynchburg ;  Hon.  Aubrey  E. 
Strode  and  A.  F.  Thomas,  for  the  Board  of  Supervisors  of  the 
County  of  Campbell. 

By  Forward,  Commissioner:  Lynchburg  Traction  &  Light 
Company  furnishes  the  people  of  Lynchburg  and  vicinity  with 
electric  current  for  lighting  and  power,  with  gas,  and  with  street 
railway  service. 

The  electric  system  consists  of  two  generating  stations  and  the 
necessary  distribution  facilities.  The  Reusens  hydroelectric  sta- 
tion is  located  on  the  James  river  some  miles  north  of  the  city,  in- 
cluding a  dam  of  granite  masonry  with  concrete  crest  which  has 
developed  12,553,000  kilowatt  hours  per  annum.  The  steam 
power  plant,  known  as  the  Blackwater  Creek  station,  has  steam 
turbines  of  2,000  kilowatt  capacity ;  its  mission  is  to  supplement 
the  power  generated  at  the  hydroelectric  plant. 

The  street  railway  has  19.253  miles  of  standard  gauge  track 
of  which  approximately  four  and  one-half  miles  are  outside  the 
corporate  limits  of  the  city.    The  power  for  operating  the  street 
cars  comes  from  the  electric  plants  of  the  company. 
P.UJR.1W1B. 
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The  capacity  of  the  gas  plant  is  about  2^500,000  cubic  feel 
per  day.  It  has  three  benches  of  six  retorts  each  with  two  water 
gas  sets  and  other  necessary  eqinpment. 

The  company  has  outstanding  $750,000  of  capital  stock,  $3,- 
280,000  bonds,  and  unfunded  loans  amounting  to  $323,746.87. 

On  April  14,  1921,  the  company  filed  with  the  Commission  a 
revised  schedule  of  increased  charges  for  gas  and  electric  service, 
to  be  effective  June  1st.  The  proposed  rate  for  electric  lighting 
was  increased  in  all  steps  1  cent  per  kilowatt  hour  (from  8  to  9 
cents  to  smallest  consumers).  A  similar  increase  of  1  cent 
was  made  applicable  to  users  of  electric  power  consuming  10,000 
kilowatts  or  less  per  month  and  J  cent  per  kilowatt  hour  to  larger 
consumers;  modified,  however,  by  a  proposition  to  calculate  in 
future  the  coal  rider  addition  beginning  at  a  cost  of  $4.60  per  ton 
for  coal  delivered  at  the  plant,  instead  of  $2.50  per  ton  as  hereto- 
fore ;  the  net  result  of  the  proposed  increase  as  to  power  being  ap- 
proximately f  cents  per  kilowatt  hour  to  consumers  of  not  exceed- 
ing 10,000  kilowatt  hours  per  month  and  approzinLately  ^  cent 
per  kilowatt  hour  to  larger  customers. 

The  company  proposed  to  increase  its  rates  for  gas  ircm  $1.30 
per  1000  cubic  feet  gross  ($1.20  net  for  cash)  to  all  consumers,  to 
$1.85  per  1000  cubic  feet  gross  ($1.75  net)  to  smallest  customers 
with  a  sliding  scale  down  to  $1.35  gross  or  $1.25  net  to  the  largest 
users,  all  gross  bills  being  subject  to  discount  of  10  cents  per  1000 
feet  for  payment  within  ten  days.  The  company  further  pro- 
posed to  establish  a  minimum  monthly  charge  of  $1  per  customer, 
no  minimum  monthly  charge  having  heretofore  been  made. 

On  the  same  day,  the  company  gave  notice  that  it  would,  on 
May  11th,  apply  to  the  Commission  for  authority  to  publish  and 
file,  effective  June  1st,  revised  tariffs  for  street  railway  service 
providing  a  uniform  fare  of  6  cents,  with  an  alternative  proposal 
that  in  the  event  permission  for  such  6-cent  fare  within  the  city 
limits  of  Lynchburg  was  not  granted  by  the  city  council,  then  ap- 
plication would  be  made  for  authority  to  charge  an  8-oent  fare 
applicable  between  points  in  the  counties  of  Campbell  and  Bed- 
ford and  also  between  points  in  those  counties  and  points  in  the 
city. 

The  Commission  thereupon  fixed  the  same  date.  May  11th,  for 
hearing  all  of  the  proposed  rate  and  fare  advances  of  the  company, 
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A  hearing  was  accordingly  had  on  that  day  and  upon  motion  of 
opponents  a  further  hearing  was  given  on  June  2ndy  when,  the 
evidence  and  argument  having  been  fully  presented,  the  entire 
matter  was  submitted  to  the  Commission. 

Prior  to  the  first  hearing  the  city  council  of  Lynchburg,  which 
i3  admitted  by  the  cwnpany  to  have  jurisdiction  over  street  rail- 
way fares  within  the  city  limits,  refused  to  grant  the  increase  to 
6  cents,  so  that  the  company's  application  to  the  Commission  was 
based  upon  a  proposed  increase  in  fares  between  the  city  and  out- 
pide  and  between  points  outside,  of  8  cents  per  passenger. 

ValiuUiof^  of  Company's  Property. 

The  company  presented  a  valuation  of  its  property  by  A.  L. 
Drum  &  Company  of  Chicago,  Illinois,  through  witness  L.  M. 
Zapp,  which  shows  the  reproduction  cost  imdepreciated  to  be  $4,- 
936,976.52  as  of  February  1,  1921.  The  company  did  not,  how- 
ever, use  1921  or  war  time  unit  prices,  but  used  an  average  price 
of  material  and  labor  during  the  years  1912  to  1916,  applicable 
to  the  property  as  it  stood  on  December  31,  1916,  and  added 
thereto  the  actual  cost  of  additions  to  the  property  since  that  date. 

As  stated  on  the  stand  by  Mr.  Zapp  and  by  general  manager 
Hancock,  the  engineers  followed  in  the  main  the  principles  ot 
valuation  of  utility  property  laid  down  by  this  Commission  in  a 
number  of  cases.  The  compay  realized  and  so  advised  the  en- 
gineers that  the  Cwnmission  would  not  TeQogniz&  reproduction 
cost  using  unit  prices  as  of  the  inflated  cost  period. 

Thus,  the  company  in  this  case  adopted  and  proposed  a  general 
basis  of  valuation  from  which  other  utilities  in  this  state  are  ap- 
pealing to  the  courts  on  the  claim  that  it  is  insufficient. 

[1]  The  city  of  Lynchburg  properly  objected  to  the  presence 
in  the  valuation  of  what  is  known  as  Kivermont  Park,  located 
just  outside  of  the  city  limits  and  consisting  of  27.75  acres.  The 
land  was  valued  by  local  assessors  at  $77,250,  which  includes 
engineering  and  superintendence,  and  some  old  park  buildings 
thereon  were  valued  at  $11,713.47  including  overheads.  It  is 
admitted  that  this  property  is  not  now  used  or  useful  in  any  part 
of  this  corporation's  service  to  the  public,  and  it  is  eliminated  in 
the  calculation  of  fair  value. 

The  Commission  also  eliminates  from  the  valuation,  as  prop* 
P.UJL1921S. 


Digitized  by 


Google 


92  VIRGINIA  STATE  CORPORATION  COMMISSION. 

erty  not  used  or  usable  in  public  service,  the  old  power  station 
site  of  the  Rivermont  &  Lynchburg  Street  Railway  Company, 
valued  with  overheads  at  $1,030 ;  and  also  the  old  power  station 
site  of  the  Rivermont  Street  Railway  Company,  valued  with 
overheads  at  $257.50. 

The  remainrlcr  of  the  land  is  accepted  at  the  valuation  placed 
thereon  by  Messrs.  Roberts  &  Roberts  and  J.  C.  Woodson  & 
Company,  realtors.  It  must  be  remembered  that  the  land  is 
valued  as  of  1916  prices  and  not  at  1921  prices. 

[2]  The  company's  valuation  is  moderate  in  that  it  did  not 
include  a  general  contractor's  profit  in  the  estimate  of  reproduc- 
ing the  property  but  substituted  therefor  the  value  of  necessary 
]>lant  and  expenses  incurred  by  a  company  that  does  the  work 
itself  or  is  its  own  contractor-storeroom  and  material  yard  ex- 
pense, construction  tools,  omissions  and  contingencies,  loss  and 
waste,  engineering  and  superintendence.  It  will  be  observed 
that  these  are  not  intangible  items  but  actually  parts  of  the  cost 
of  construction  of  physical  property  like  exactly  similar  costs 
and  the  architect's  fee  in  the  building  of  a  house. 

[3]  Following  the  rule  laid  down  by  the  Commission  in  its 
Case  No.  1138  upon  the  application  of  the  Virginia  Railway  & 
Power  Company  for  increase  in  its  rates  for  light  and  power, 
the  engineers  for  the  Lynchburg  Traction  &  Light  Company 
have  added  a  normal  appreciation  in  values.  This  is  intended, 
as  explained  in  the  Virginia  Railway  &  Power  case,  to  comply 
with  the  requirements  of  United  States  Supreme  Court  deci- 
sions to  the  effect  that  utilities  are  entitled  to  earn  a  return 
upon  the  reasonable  fair  value  of  their  property  at  the  time  it  is 
being  used  by  the  public.  Rather  than  calculate  this  fair  value 
upon  inflated  costs  represented  by  war  time  prices,  the  Commis- 
sion attempts  to  estimate  what  might  have  been  a  normal  appre- 
ciation in  the  value  of  the  property  had  there  been  no  war.  In 
this  case,  the  engineers  use  and  apply  the  normal  average  annual 
advance  in  prices  in  the  years  between  1900  and  1915,  as  pub- 
lished by  the  Uinted  States  Department  of  Labor.  The  figure  is 
moderate  and  below  that  we  allowed  in  the  case  above  cited.  • 

Summary  of  Yaludiion. 

The  results  of  the  work  of  the  engineers  along  the  lines  indi- 
cated results  in  the  following:  sunmiary: 

P.U.R.1921E. 
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Analysis  of  Yaluaiion. 

It  will  be  noted  that,  as  already  stated,  from  the  reproduction 
cost  of  the  railway  department,  as  stated  in  the  table,  is  to  be  de- 
ducted the  sum  of  $89,735.97,  and  from  the  Light  and  Power 
Department  the  sum  of  $515,  as  representing  property  not  ^^^^ 
used  or  useful  in  the  service  of  the  public. 

Items  remaining  for  consideration  include  intangibles,  ^uch  as 
the  estimated  expenses  of  obtaining  charter  and  franchises,  the 
preliminary  organization  period,  salaries  of  officers  during  con- 
struction, incorporation,  and  other  fees,  printing,  insurance;,  etc., 
and  tangible  items,  such  as  engineering  and  superintendence  dur- 
ing construction. 

Another  subject  for  argument  was  the  addition  to  the  valua- 
tion as  arrived  at  to  this  point  of  5  per  cent  of  the  total  cost  for 
the  expenses  of  financing.  This  "represents  the  cash  paid  to 
banks  or  underwriters  in  compensation  for  their  services  and  ex- 
pense in  securing  the  funds  required  to  reproduce  the  property." 
Undoubtedly  some*  such  expense  is  always  incurred  in  such  an 
enterprise. 

[4]  Working  capital  must  necessarily  be  added  to  the  valua- 
tion, representing  the  value  of  supplies  on  hand  and  cash  for 
the  payment  of  employees,  etc.  Mr.  A.  F.  Thomas,  in  his  re- 
marks before  the  Commission,  stated  that  this  item  "has  no  rela- 
tion to  the  replacement  cost  of  the  physical  property,  since  when 
the  reproduction  is  completed  this  working  capital  will  be  still 
in  existence  as  such.  The  most  that  could  be  claimed  for  it  in 
this  connection  would  be  an  interest  charge  for  its  use  during  the 
period  of  reconstruction."  Mr,  Thomas  misapprehended  the 
item.  It  does  not  represent  capital  used  in  construction,  but  the 
money  in  use  today  for  the  purchase  of  current  supplies  and  the 
payment  of  salaries  and  expenses.  It  will  bo  allowed  on  the 
basis  of  one  month's  requirements  as  to  the  railway  and  six 
weeks'  requirements  on  gas  and  electricity. 

The  engineer  added  developmental  costs  which  take  the  place 
in  most  valuations  of  what  is  known  as  going  value.  This  going 
value  represents  the  difference  between  the  completed  plant  and 
an  active  going  business.  In  the  case  of  a  utility  various  means 
arc  used  in  arriving  at  a  fair  amount.    The  engineer  in  the  case 
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at  bar,  in  endeavorisg  to  find  the  proper  method  of  attaching 
living  flesh  to  the  bare  bones  of  the  Lynchburg  property,  used 
expenditures  that  had  been  made  for  equipment  and  construction 
that  has  since  become  obsolete.  A  percentage  or  some  other 
method  would  probably  have  been  a  preferable  manner  of  calcula- 
tion, since  the  engineers'  inclusion  of  the  cost  of  an  old  horse 
car  line  and  other  property  which  was  never  owned  by  the  pres- 
ent company,  but  became  obsolete  many  years  ago,  gave  rise  to 
much  criticism  by  the  opponents  of  the  rate  increase.  They  un- 
derstood it  to  mean  that  the  value  of  this  ancient  property  was 
being  included  in  Jhe  reproduction  cost  today,  which  in  fact  was 
not  the  intent  of  the  engineer,  who  used  this  and  other  items  for 
the  purpose  of  calculating  what  it  would  reasonably  cost  any 
company  today  to  galvanize  a  complete  or  idle  plant  into  life. 
The  point,  however,  is  not  material,  since  we  have  reached  the 
point  of  calculation  of  going  value  in  another  manner  without 
using  the  items  which  were  objected  to.  Expenditures  made  by 
the  company  because  the  city  of  Lynchburg  undertook  such 
street  improvements  that  certain  tracks  had  to  be  abandoned 
and  certain  others  rebuilt  prior  to  the  expiration  of  their  useful 
life,  may  and  are  being  used  as  an  index  of  developmental  costs. 
The  Lynchburg  realtors  who  valued  the  land  (Messrs,  J.  C. 
Woodson  &  Company  and  Roberts  &  Roberts)  placed  a  valua- 
tion'of  $75,000  on  the  land  at  the  Reusens  Water  Power  Plant. 
This  real  estate,  situated  on  the  James  river  2  miles  west  of  the 
corporate  limits  of  Lynchburg,  is  said  by  the  realtors  to  inchide 
the  following  elements  of  value  in  addition  to  its  ordinary  value 
as  land :  *'Short  transmission  to  market  for  maximum  produc- 
tion; control  of  all  riparian  rights,  thus  eliminating  one  of  the 
most  expensive  impediments  to  such  developments;  improved 
service  to  the  Chesapeake  &  Ohio  Railway."  The  realtors  fur- 
ther say  that  the  valuation  of  $75,000  is  conservative.  It  will  be 
noted  that  it  includes  no  wuter  power  value  but  general  manager 
Hancock  testiiied  as  follows :  "Mr.  Manson,  in  my  judgment,  if 
there  were  no  water  power  plant  there  the  land  that  you  speak  oi, 
which  in  that  event  would  make  possible  the  development  of  such 
a  water  plant  as  is  there  today  would  be  cheap  at  $75,000"  (page 
83  of  transcript)     •    •    •     "That  valuation  you  speak  of  was 
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made  by  two  real  estate  men  in  Lynchburg  who  in  ray  judgment 
are  two  as  reliable  men  as  are  there.  ...  I  told  you  that  in 
my  opinion,  looking  at  it  from  the  standpoint  that  there  was  no 
water  power  plant  there,  if  I  owned  the  five  or  six  acres  in  ques- 
tion and  I  knew  what  I  do  know  necessarily  about  the  possibility 
of  the  development  of  the  present  water  power  proposition  there, 
...  a  necessary  part  of  which  would  be  the  ownership  of  the 
gi'ound,  I  think  I  would  have  to  need  $75,000  very  bad  before  I 
would  take  that  for  it  if  it  belonged  to  me"  (pages  85  and  86  of 
transcript). 

[5,  6]  The  Commission  agrees  with  the  city  that  it  is  enti- 
tled to  benefit  in  low  rates  because  of  this  valuable  water  power 
on  the  James  river.  The  rates  are,  have  been,  and  will  be,  lower 
by  reiivn  of  this  water  power  because  it  reduces  the  cost  of  oper- 
ation. Under  the  circumstances  it  would  seem  the  company  ia 
entitled  to  earn  on  the  valuation  placed  upon  the  land  by  the 
Lynchburg  real  estate  men.  No  evidence  was  presented  to  the 
Commission  to  indicate  that  any  of  the  land  values  of  the  com- 
pany are  excessive. 

The  item  of  cost  of  removing  old  masonry  from  the  dam,  $3,- 
369.60,  should  be  excluded  from  the  valuation. 

[7]  Mr.  Thomas  criticises  the  item  of  contribution  to  building 
public  road  in  liivermont,  $15,000.  This  amount,  we  learn, 
was  paid  the  City  of  Lynchburg  under  a  contract  for  paviu^ 
along  street  car  tracks  on  K-ivermont  avenue.  Under  the  circimi- 
stances,  it  will  be  allowed. 

[8]  Mr.  Thomas  also  mentioned  as  inadmissible,  contriba- 
tion  toward  cost  of  pavement  on  Kivermont  avenue  to  Belvedere 
street  to  entrance  of  Peakland,  $13,000.  This  having  been  a 
contribution  by  the  company  toward  building  a  driveway  on 
either  side  of  but  not  extending  over  the  street  car  tracks  on  Kiv- 
ermont avenue  extended,  in  Campbell  county,  is  disallowed. 

Counsel  for  opponents  filed  in  the  case  statement  of  the  values 
of  the  company's  property  assessed  for  purposes  of  taxation.  It 
now  appears  from  the  engineering  valuation  that  there  should 
be  a  substantial  addition  to  the  assessment  of  this  company's 
property  for  taxation  so  as  to  bring  it  within  the  same  propor- 
tion to  actual  value  as  that  sustained  by  private  property, 
P.U.R.1921E. 
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The  Cost  of  the  Property. 

[9]  One  of  the  elements  to  be  used  in  the  determination  of 
the  fair  value  of  any  property  used  in  public  service,  as  defined 
by  the  courts,  is  the  historical  or  actual  cost  The  Commission 
ia  without  any  information  in  this  case  as  to  the  original  actual 
cost,  and  there  seem  to  be  no  records,  so  that  we  cannot  use  his- 
torical cost  in  consideration  of  the  case.  Depositions  were  filed 
to  indicate  what  the  present  owner  paid  for  the  property.  We 
judge  they  bought  it  at  a  bargain.  While  large  amounts  of  bonds 
have  been  issued  since  it  came  into  their  hands,  the  proceeds 
being  doubtless  used  to  build  up  the  property  to  its  present 
value,  there  is  no  way  for  the  Commission  to  trace  the  original 
cost  of  the  various  items  that  go  to  make  up  the  sum.  The  cost 
to  the  present  owners  is  of  no  relevancy  in  the  absence  of  infor- 
mation as  to  the  sums  the  property  originally  cost.  If  the  pres- 
ent owners  bought  a  bargain  they  are  entitled  to  profit  thereby 
just  as  the  owners  of  private  property  are  so  entitled.  Had  they 
paid  too  much,  as  is  the  case  with  the  owners  of  certain  other 
utility  property  in  Virginia,  they  would  stand  to  lose  and  the 
public  would  not  be  made  to  suffer  thereby.  Some  utilities  are 
over-capitalized;  the  Commission,  therefore,  pays  no  attention 
to  their  capital  obligations,  and  will  not  require  the  public  to 
pay  a  return  on  securities  not  represented  by  property  used  in 
public  service.  In  this  instance  the  company  is  somewhat  un- 
dercapitalized and  the  fact  that  large  dividends  have  been  paid 
upon  its  stock  in  the  past  does  not  mean  that  its  return  upon  the 
actual  value  of  the  property  has  been  unduly  large.  This  is 
discussed  further  in  consideration  of  receipts  and  expenses. 

The  Commission's  Conclusion. 

[10,  11]  To  the  naked  cost  of  replacing  the  actual  visible* 
property  in  place  on  December  31,  1916,  the  Commission  has 
followed  its  course  in  the  Virginia  Railway  &  Power  Company 
case  by  adding  20  per  cent,  which  includes  tangible  items,  such 
as  engineering  and  superintendence,  together  with  intaugible 
items  like  the  cost  of  financing,  taxes,  insurance  and  interest  dur- 
ing construction.  We  then  apply  the  10.8  percentage  of  normal 
appreciation,  1916  to  1921,  as  already  discussed,  and  then  add 
P.U.R.1921E.  7 


Digitized  by 


Google 


9S  VIRGINIA  STATE  CORPORATION  COMMISSION. 

the  actual  cost  of  additions  to  the  property  from  January  1, 
1917,  to  February  1,  1921. 

[12,  13]  Deduction  is  then  made  for  accrued  depreciation  ex- 
cept on  land  at  the  rate  of  21  per  cent  as  recommended  by  the  en- 
gineer. Eliminating  the  developmental  costs  and  adopting  a 
straight  percentage  of  10  per  cent  as  going  value,  and  adding 
also  the  actual  working  capital  now  necessary  to  carry  on  tlie 
business  as  explained  above,  we  arrive  at  a  reasonable  fair  val- 
uation of  the  property  of  the  Lynchburg  Traction  &  Light  Com- 
pany for  rate-making  purposes,  as  of  February  1,  1921,  at  $3,- 
450,430. 

Of  this  sum,  approximately  $2,916,000  is  actual  tangible 
property  and  approximately  $534,470  is  intangible,  including 
going  value,  cost  of  financing,  interest  during  construction  and 
expenses  of  preliminary  organization.  The  valuation  is  about 
$100,000  more  than  its  stocks  and  obligations. 

Operaiing  Receipts  and  Expenses. 

The  company's  statement  of  receipts  and  expenses  for  the 
year  ending  June  30, 1921,  is  shown  on  page  99. 

The  company  evidently  anticipates  some  deduction  in  its  gross 
income  due  to  lessened  demand  for  current  for  power  due  to  busi- 
ness depression. 

[14]  The  Conmiission  endorses  the  opinion  of  its  engineer  to 
the  effect  that  when  any  portion  of  the  time  of  engineers  and 
supervising  and  oflSice  force  is  given  to  new  construction  work, 
there  should  be  an  allotment  of  their  salaries  to  the  new  work, 
thereby  adding  to  the  plant  account,  and  correspondingly  such 
items  should  be  deducted  from  operating  expenses.  Apparent- 
ly, such  deductions  in  recent  years  should  have  amounted  to 
about  $2,000  per  year  and  the  Commission  will  assume  a  simi- 
lar basis  for  the  immediate  future. 

Mr.  Thomas  called  attention  to  that  part  of  the  company's  ac- 
counts which  refers  to  the  payment  to  a  sinking  fund  to  retire 
bonds.  Since  this  item  does  not  appear  in  operating  expenses, 
the  Commission  and  the  public  are  not  interested,  since  it  is 
inunaterial  what  the  company  does  with  the  money  it  earns  as  a 
fair  return  upon  the  value  o£  its  property,  whether  in  interest, 
fiinking  fund,  or  dividends. 

P.U.R.1921S. 
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The  salaries  and  general  office  expenses  of  the  company  ap- 
pear reasonable  by  comparison  with  those  of  other  utilities. 

[15]  It  seems  probable  that  the  company  will  be  called  upon 
to  follow  the  city  in  a  program  of  street  paving.  Such  expend- 
itures are  chargeable  to  the  capital  account  and  not  to  operating 
expenses. 

Review  of  the  Case. 

[16]  It  is  conceded  by  all  that  the  Lynchburg  Traction  & 
Light  Company  is  well  managed.  It  is  evident  that  the  com- 
pany must  shortly  add  materially  to  its  basic  capacity  to  furnish 
additional  electric  current  as  the  city's  needs  develop.  It  is 
also  evident  that  the  company  must  add  to  its  gas  equipment.  It 
is  the  duty  of  the  company  to  find  the  capital  for  these  exten- 
sions, and  it  is  the  duty  of  the  Commission  to  see  to  it  that  tlie 
company  is  placed  upon  such  financial  basis  with  reference  to 
return  upon  its  fair  value  that  its  credit  may  be  established  in 
the  money  markets  of  the  nation  so  that  capital  may  be  borrowed 
without  the  payment  of  ruinous  rates  of  interest  and  discount 
Vv^hich  must  eventually  be  repaid  by  the  public  in  the  form  of 
return,  and  so  ttat  it  may  continue  to  adequately  serve  the  ad- 
vancing interest^  of  the  community  in  which  it  is  located. 

While  this  cotipany's  earnings  have  always  been  good  under 
the  present  management,  they  do  not  appear  to  have  been  at  any 
time  excessive.  iThe  average  return  for  the  last  seventeen  years 
is  about  8^  per  dent  on  an  average  value  of  $2,000,000  which,  in 
view  of  the  developments  in  this  case,  icaimot  be  far  from  the 
actual  average  vdlue  during  that  time. 

It  seems  evident  that  the  earnings  of  the  street  railway  are  at 
this  time  insufficient  to  afford  a  fair  return  on  its  value,  even 
using  the  company's  basis  of  assessing  only  the  bus  bar  cost  of 
electric  current  against  the  railway.  Should  the  company  use 
the  basis  suggested  by  the  Commission  in  the  Virginia  Railway 
&  Power  Company  case,  by  assessing  some  of  the  supervisory  and 
overhead  production  costs  with  some  depreciation  of  equipment, 
iigainst  the  railway  division,  the  deficiency  in  earnings  of  the 
Lynchburg  car  system  would  be  more  pronounced.  On  the  other 
hand,  the  heavy  load  liecessary  to  run  the  street  cars  helps  to  re- 
duce the  total  cost  of  production  of  all  other  current    Some  ao- 
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tual  profit  above  expenses  and  taxes  is  being  earned  on  the  street 
railway  at  this  time. 

Senator  Strode,  representing  the  Board  of  Supervisors  of 
Campbell  County,  is  of  the  opinion  that  in  agreeing  to  a  fran- 
chise limiting  the  fare  to  5  cents,  "the  company  made  a  bad  bar- 
gain with  the  city"  (page  13  of  transcript).  However  that  may 
be,  the  Commission  must  consider  the  interests  of  the  community 
of  Lynchburg  as  a  whole.  In  the  main  the  same  people  who  ride 
on  the  street  cars  use  gas  and  electricity.  General  Manager  Han- 
cock testified  on  this  point  as  follows: 

'^The  city  of  Lynchburg  itself  furnishes  a  water  supply  to 
citizens  residing  in  the  suburbs,  that  is,  outside  the  corporate 
limits  in  the  section  to  which  you  refer.  It  charges  one  rate  to 
customers  inside  the  limits  of  the  city,  and  it  charges  another 
rate,  which  happens  to  be  100  per  cent  more  in  many  instances, 
to  customers  living  on  one  side  of  the  street  when  the  city 
line  nins  down  the  middle  of  the  street ;  people  on  the  other  side 
of  the  street  pay  twice  as  much  for  water  as  people  inside  the  city. 
I  have  not  observed  that  that  hampered  the  development  of  the 
outlying  section'^  (p^g©  108  of  transcript). 

Senator  Strode  said:  "It  was  commonly  stated,  and  I  think 
it  will  not  be  disputed,  that  members  of  the  council,  said  that 
one  of  the  reasons  for  the  increase  of  water  rates  in  the  suburbs 
was  to  keep  people  from  moving  out  of  the  city,  and  they  recog- 
nized that  it  would  have  that  definite  effect.  The  same  reason- 
ing would  apply,  of  cpurse,  to  the  matter  of  the  increase  in 
street  car  rates.  Every  additional  tax,  because  it  is  a  tax,  im- 
posed on  people  because  of  the  locality  where  they  live  tends  to 
that  degree  to  induce  them  to  move  to  a  locality  where  they  are 
not  subject  to  that  tax.  So  if  there  is  any  increase  in  the  street 
car  rate  at  all,  to  that  extent  it  would  be  an  inducement  to  those 
who  regularly  use  the  car  line  to  locate  themselves  on  the  city 
side  of  the  line  instead  of  on  the  county  side." 

[17]  Mr.  Hancock  to  the  contrary  notwithstanding,  we  agree 
with  Senator  Strode  that  the  imposition  of  a  higher  fare  on  sub- 
urban than  on  urban  residents  would  hamper  the  growth  of  the 
community.  Under  the  circumstances,  the  Commission  denies 
an  increase  in  fares  on  those  parts  of  the  street  railway  under  its 
jnrisdiction. 
P.U.R.1921E. 
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The  Goal  Rider. 

[18]  Following  the  practice  of  many  utilitieft  which  have  not 
had  definite  increases  to  take  care  of  advanced  costs  of  produc- 
tion but  desire  to  save  part  of  higher  coal  prices,  the  Lynchburg 
Traction  &  Light  Company  has  been  adding  to  the  bills  of  con- 
sumers of  electric  current  for  power  the  sum  of  .03  cents  per 
kilowatt  hour  for  each  25  cents  in  excess  cost  of  coal  delivered 
above  the  has  price  of  $2.50  per  ton.  Of  course,  no  one  expects 
that  coal  will  ever  again  sell  for  any  such  figure.  In  the  calen- 
dar year  1919,  it  cost  the  company  $16,086.85  in  excess  of  a 
$2.50  per  ton  basis  for  the  coal  it  had  to  buy  and  it  collected 
from  its  patrons  $7,080.96  by  oi)eration  of  the  coal  rider,  the 
company  standing  the  remainder  of  the  loss  of  $9,000.  In  1920, 
the  excess  coal  cost  was  $45,655.07 ;  coal  rider  collections,  $15- 
099.03 ;  loss  to  Company  $30,556.04.  The  Company  has  a  con- 
tract at  $3.50  per  ton  at  the  mine  and  while  spot  coal  has  some- 
times recently  sold  at  a  less  price,  $3.25  to  $3.50  is  almost  the 
universal  figure  which  utilities  are  now  paying  on  contract  for 
coal  suitable  for  their  purposes,  and  from  sources  on  which  they 
can  rely  for  the  continuous  supply  so  necessary  to  them. 

It  is,  of  course,  desirable  to  minimize  the  operations  of  the 
coal  rider  as  much  as  possible,  so  that  the  customer  may  more 
nearly  apprehend  what  the  cost  of  his  current  will  be.  Since, 
however,  we  are  granting  no  increase  in  electric  rates,  and  it  is 
given  to  no  one  to  prophesy  as  to  the  future,  we  judge  it  best  to 
continue  the  coal  rider  for  the  present,  so  that  the  company  may 
be  saved  from  disaster  in  the  event  there  is  another  such  extra- 
ordinary increase  in  coal  prices  as  that  of  the  Fall  of  1920, 
and  on  the  ether  hand  so  that  the  customers  may  be  given  the 
benefit  of  any  saving  the  company  may  be  able  to  effect  in  the 
price  of  coal  or  in  the  freight  charges. 

Rates  for  Oas. 

Each  thousand  cubic  feet  of  gas  is  now  being  sold  at  a  net  loss, 
to  say  nothing  of  taxes,  depreciation,  or  return.  General  man- 
ager Hancock  testified  that  this  branch  of  the  business  has  never 
been  a  paying  proposition.  A  considerable  increase  in  rate  is  a 
necessity. 
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In  the  matter  of  gas  rates,  as  well  as  electricity,  the  Commis- 
sion is  able  because  of  the  natural  advantages  possessed  by  this 
company,  and  viewing  its  business  as  a  whole,  to  make  a  more 
favorable  rate  than  those  in  force  in  other  communities  the  size 
of  Lynchburg.  We  have  had  occasion  in  several  cases  to  com- 
ment on  the  fact  that  rates  for  gas  do,  and  necessarily  must, 
closely  follow  the  range  of  population,  since  the  cost  of  manufac- 
ture of  gas  is  dependent  mainly  upon  the  volume  manufactured 
and  sold.  By  establishing  a  net  base  rate  of  $1.G0  per  1000 
cubic  feet  in  Lynchburg,  with  a  sliding  scale  down  to  $1.25  net 
to  larger  consumers,  the  advantages  enjoyed  by  the  Lynchburg 
Traction  and  Light  Company  are  reflected  in  the  rate,  since  it 
puts  Lynchburg  with  an  annual  output  of  120,000,000  cubic 
feet  of  gas  on  a  parity  with  much  larger  cities.  In  Petersburg, 
where  the  output  is  nearer  that  of  Lynchburg  than  in  any  other 
city  in  the  state,  the  Commission  established  a  net  rate  of  $1.75, 
from  which  the  Petersburg  Gas  Company  is  appealing,  asking 
for  a  rate  of  $2.35  and  putting  in  a  rate  of  $2  pending  determi- 
nation of  the  appeal.  To  paraphrase  what  we  said  in  the  Peters- 
burg case  (No.  929) :  "It  is  not  within  the  bounds  of  reason- 
nble  probability  that  Lynchburg  can  ever  again  have  $1.20  gas." 

[19]  There  have  been  complaints  as  to  the  quality  of  gas  sold 
in  Lynchburg,  and  our  tests  show  that  at  times  these  complaints 
have  been  justified.  Therefore,  the  Commission  agrees  with  City 
Attorney  Manson  that  there  should  be  a  requirement  as  to  qual- 
ity, and  the  Commission  will,  in  its  order,  provide  that  the  gas 
shall  contain  an  average  of  not  less  than  550  B.T.U.  to  the 
cubic  foot 

The  Electric  Rales. 

The  Commission  feels  that  in  a  period  of  declining  costs,  it 
may  well  anticipate  some  reductions  in  operating  expenses  un- 
der those  experienced  by  the  company  in  1920,  and  estimated 
for  1921.  It  is  improbable,  as  already  set  forth,  that  there  can 
be  much  reduction  in  present  coal  cost  during  the  next  year,  but 
other  expenses  are  likely  to  be  modified.  While  the  investors 
must  be  given  a  return  on  fair  value,  and  it  is  necessary  in  the 
public  interest  that  the  credit  of  the  company  be  maintained,  the 
local  situation  in  Lynchburg  because  of  water  power,  which  re- 
P.UJR,1»21B. 
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suits  in  comparatively  low  operating  costs,  justify  favorable 
rates  to  the  public. 

Since  the  close  of  the  case,  the  Commission  has  secured  a 
statement  showing  the  actual  financial  results  from  operation 
during  the  year  ended  June  30,  1921.  It  indicates  an  improved 
position,  due  mainly  to  economies  which  the  company  has  been 
able  to  effect  This  is  a  transition  period,  and  no  one  can  with 
certainty  foretell  the  price  levels  of  the  future.  The  industrial 
life  of  the  nation  is  in  distress  and  needs  encouragement  in  the 
matter  of  power  rates  as  in  everything  else  that  will  facilitate 
recovery.  This  company's  electric  rates  now  bring  it  a  hand- 
some return  on  the  fair  value  of  this  department. 

[20]  The  reserve  the  company  has  been  setting  aside  for  ac- 
cruing depreciation  or  '^sinking  fund"  has  been  inadequate. 
This  will  be  emphasized  at  that  early  day  when  it  must  find  the 
capital  to  replace  its  boiler  equipment,  now  approaching  the  end 
of  its  usefulness  in  Lynchburg,  with  new  boilers,  which  should 
be  greatly  enlarged  so  as  to  take  care  of  the  growing  needs  of  the 
community  in  the  years  to  come.  The  depreciation  reserve 
should  be  not  less  than  4  per  cent  on  the  total  fair  value  of  all 
the  property  of  the  company,  or  say  $138,000  per  annum. 

On  the  basis  of  actual  receipts  and  operating  expenses  for  the 
year  ended  June  30,  1921,  after  the  payment  of  taxes  and  after 
setting  aside  4  per  cent  of  the  fair  value  for  depreciation  reserve 
as  above  recommended  and  adding  the  estimated  increased 
revenue  from  gas,  we  find  that  the  company  will  be  earning  but 
4J  per  cent  on  its  fair  value.  It  has  been  prosperous  in  the  past^ 
due  alike  to  its  favorable  situation  and  to  its  good  management, 
and  with  falling  costs  of  operation  it  is  to  be  hoped  that  a  fair 
return  may  be  again  reached  at  an  early  day.  In  that  hope,  the 
present  car  fares  and  electric  rates,  with  the  increase  in  gas,  will 
be  in  effect  for  six  months,  when  the  Commission  will  again  re- 
view the  situation. 

An  order  will  be  entered  carrying  into  effect  the  views  herein 

expressed. 
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WASHINGTON    DEPARTMENT    OP    PUBLIC    WORKS. 

DEPARTMENT  OF  PUBLIC  WORKS  OP  WASHINGTON 

V. 

NAVY  YARD  ROUTE. 

[No.  6202.] 

CommisHons  —  Jurisdiction  —  Boftta  — •  Federal  superviMon, 

A  Commission  has  no  jurisdiction  over  a  complaint  alleging  thiB 
dangerous  and  unsafe  condition  of  a  boat  which  is  under  the  supervi- 
sion of  the  Federal  Government,  the  question  being  a  matter  wholly 
under  the  jurisdiction  of  the  Federal  authority. 

[June  30,  1921.] 

Complaint  against  the  service  and  condition  of  a  boat ;  com- 
plaint dismissed. 

By  the  Department :  This  matter  came  on  regularly  for  hear- 
ing at  Seattle,  Washington,  June  24,  1921,  before  director  E.  V. 
Kuykendall  and  supervisors  Hance  H.  Cleland  and  Frank  K. 
Spinning,  the  Department  being  represented  by  O.  O.  Calder- 
head,  Traffic  Expert,  E.  J.  Delbridge  reporting  the  proceedings. 
The  various  parties  on  whose  behalf  this  complaint  was  'made 
were  represented  by  T.  H.  Schumann,  G.  L.  King,  A.  K.  Brim- 
dage,  and  G.  S.  E.  Wisner.  The  respondent  was  represented  by 
Joshua  Green.  Witnesses  were  sworn  and  examined  and  docu- 
mentary evidence  introduced,  and  the  Department,  being  fully  ad- 
vised in  the  premises  makes  the  following  findings  of  fact  and 
order. 

Findings  of  Fact. 

I. 

That  the  respondent  is  a  corporation  authorized  to  transact 
business  in  the  state  of  Washington  and  is  engaged  as  a  common 
carrier  for  hire  between  the  cities  of  Seattle  and  Bremerton, 
Washington. 

n. 

A  petition  was  filed  with  this  Department,  formerly  the  Pub- 
Jic  Service  Commission  of  Washington,  complaining  of  the  serv- 
P.U.R.1»21E. 
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ice  rendered  by  the  respondent  in  the  operation  of  its  boat  **Bai- 
ley  Gatzert/'  alleging,  among  other  things,  that  said  boat  was 
dangerous  and  unsafe. 

It  developed  at  the  hearing  that  the  only  question  in  contro- 
versy was  that  of  the  safety  and  seaworthiness  of  the  above  boat ; 
and,  as  the  Federal  Government  has  seen  fit  to  take  supervi- 
sion, by  and  through  its  safety  department,  of  the  operation  of 
boats  and  the  safety  appliances  pertaining  thereto,  the  question 
here  involved  would  be  a  matter  wholly  under  the  jurisdiction 
of  the  Federal  authorities,  for  which  reason  this  Department 
would  have  no  jurisdiction  in  the  matter. 

Order. 

Wherefore  it  is  ordered  that  this  case  be  and  the  same  is  here- 
by dismissed. 

Witness  The  Department  of  Public  Works  of  Washington 
this  30th  day  of  June,  1921. 

Department  of  Public  Works  of  Washington,  by  E.  V.  Kuyken- 
dall,  Director;  Hance  H.  Cleland,  Supervisor  of  Public  Utili- 
ties; Frank  R.  Spinning,  Supervisor  of  Transportation. 


CAIilFORNIA  DISTRICT  COURT  OF  APPBAL,  FIRST  DISTRICT, 

DIVISION  1. 

LOS  ANGELES  GAS  &  ELECTRIC  CORPORATION 

v. 

DEPARTMENT  OP  PUBLIC  SERVICE  OP  CITY  OF  LOS 

ANGELES  et  al. 

[CiT.  3«74.] 

(—  Cal.  App.  — ,  197  Pac.  9«2.) 

Certificates  of  convenience  and  neceeeity  —  Necessity  ter  —  Muniei^ 
paUty. 

A  municipality  is  not  required  to  pro«ure  a  certificate  of  conven- 
ience and  necesBity  from  the  California  Commission  in  order  to  operate 
an  electric  plant  to  supply  itself  and  ita  inhabitanta  in  connection  with 
its  aqueduct  system. 

[Mardi  21,  1921.] 
P.U.R.1921B. 
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Appeal  from  a  judgment  of  the  superior  court,  refusing  an 
injunction  against  a  municipality  intending  to  construct  and 
operate  an  electrical  distributing  system;  judgment  affirmed. 

Appearances:  Paul  Overton,  S.  W.  Guthrie,  and  H.  J, 
Goudge,  all  of  Los  Angeles,  and  Samuel  Poorman,  Jr.,  for  ap- 
pellant; Charles  S.  Burnell,  city  attonaey,  W.  B;  Mathews, 
Lewis  E.  Whithead,  and  Ray  C.  Ebierhard,  all  of  Los  Angeles, 
for  respondents. 

Waste,  P.  J.:  Plaintiff  brought  this  action  to  enjoin  the 
department  of  public  service  of  the  city  of  Los  Angeles,  and  the 
Board  of  Public  Service  Commissioners  of  that  city,  from  erect- 
ing, constructing,  operating,  or  maintaining  an  electrical  distri- 
buting system  in  the  city  of  Los  Angeles,  until  such  time  as  the 
Railroad  Commission  of  the  state  should  issue  a  certificate  of 
''public  convenience  and  necessity*^  therefor.  The  lower  court 
rendered  judgment  in  favor  of  the  defendants,  and  plaintiff  has 
appealed. 

The  plaintiff  is  a  corporation  engaged,  under  proper  fran- 
chises, in  generating,  furnishing,  and  distributing  electric  en- 
ergy to  consumers  in  the  city  of  Los  Angeles  and  elsewhere,  for 
compensation,  and  has  erected  and  constructed  poles,  wires,  con- 
duits, and  other  electrical  apparatus  and  appliances  in  the  streets 
tind  public  places  of  that  city  for  the  purpose  of  carrying  on  its 
business.  Under  the  powers  conferred  by  the  state  Constitution 
(article  XI,  §  19)  and  its  own  charter,  the  city* of  Los  Angeles 
constructed  an  aqueduct  system  for  the  purpose  of  providing 
for  the  use  of  its  inhabitants  and  additional  supply  of  water 
from  the  watershed  of  the  Owens  river.  This  aqueduct,  by  rea- 
son of  the  fact  that  its  intake  is  more  than  2,000  feet  higher  than 
its  southerly  terminus  in  the  city  of  Los  Angeles,  affords  oppor- 
tiinities  along  its  course  for  the  development  of  electric  energy 
from  the  fall  or  flow  of  the  water.  Since  March  23,  1912,  the 
ci^,  through  its  Board  of  Public  Service  Commissioners,  has 
been  engaged  in  the  construction  of  works  for  generating  elec- 
tric energy  from  the  flow  of  water  in  the  aqueduct,  and  for  trans- 
niitting  it  into  the  city,  where  plants  and  a  complete  system  have 
been  constructed  for  distributing  such  energy  for  domestic,  com- 
mercial, and  industrial  uses  and  purposes,  including  publie 
p.UJt.l921B. 
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street  lighting.  More  than  $8,000,000  have  been  expended  in 
this  enterprise.  At  the  time  this  litigation  was  initiated,  the 
city  of  Los  Angeles,  in  competition  with  plaintiff,  was  supplying 
some  15,000  consumers  with  electtic  energy,  and  was  furnishing 
approximately  40  per  cent  of  aU  public  street  lighting  in  the 
city. 

In  bringing  this  action  for  an  injunction,  the  appellant  takes 
the  position  that  the  respondents,  in  constructing  and  operating 
an  electrical  distributing  system  for  the  purpose  of  furnishing 
and  supplying  electric  energy  to  the  inhabitants  of  the  city  of 
Los  Angeles,  are  not  performing  governmental  functions,  but 
are  acting  solely  in  a  proprietary  capacity,  to  the  same  extoht  as 
the  plaintiff  and  other  private  corporations.  It  therefore  con- 
tends that,  in  the  operation  of  its  public  utilities,  the  city  is  sub- 
ject, as  are  all  private  corporations  thus  engaged,  to  the  provi- 
sions of  the  Public  Utilities  Act.  Its  particular  complaint  is 
that,  before  beginning  the  construction  of  its  works,  the  city  did 
not,  and  never  has,  obtained  from  the  State  Railroad  Commis- 
sion the  certificate  required  by  §  50  of  the  Public  Utilities  Act 
(Stats.  1915,  p.  148),  "that  the  present  or  future  public  con- 
venience and  necessity  require,  or  will  require,  such  construc- 
tion." The  city  takes  the  ground  that  it  was  unnecessary  for  it 
to  obtain  such  certificate,  claiming  that  the  Public  Utilities  Act 
has  no  application  to  any  public  service  carried  on  by  it  as  a 
municipal  corporation. 

The  sole  question  presented  on  this  appeal  is  whether  or  not  the 
Railroad  Commission  of  the  state  is  empowered  to  regulate  and 
supervise  municipally  owned  public  utilities.  When  the  judg- 
ment in  this  action  was  rendered  in  the  lower  court,  the  propo- 
sition was  an  open  one.  Further  controversy  has,  however,  been 
precluded  by  the  recent  decision  of  the  supreme  court  in  Pasa- 
dena V.  Railroad  Commission,  —  Cal  — .,  P.U.R.1921A,  228, 
10  A.L.R.  1425,  192  Pae.  25.  In  that  case  the  city  of  Pasadena, 
under  authority  of  its  charter,  constructed  electric  works  for  the 
purpose  of  supplying  its  inhabitants  with  electricity.  It  ex- 
tended its  wires  to  the  adjoining  city  of  South  Pasadena,  and 
thereafter  supplied  electricity  to  the  inhabitants  of  the  latter 
city  for  similar  purposes.  On  complaint  of,  the  Pacific  Gas  & 
Electric  Company,  which  was  also  engaged  in  supplying  elee- 
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tricity  to  the  inhabitants  of  South  Pasadena,  the  Railroad  Com- 
mission, assuming  to  act  under  the  provisions  of  the  Public  Util- 
ities Act,  made  an  order  requiring  the  city  of  Pasadena  to  file 
with  it  a  complete  schedule  of  all  of  its  rates,  rules,  and  regula- 
tions for  the  service  of  electric  energy  to  consumers  within  the 
limits  of  South  Pasadena.  The  city  of  Pasadena  thereupon  ap- 
plied to  the  supreme  court  for  certiorari  to  review  the  order  of 
the  Commission,  taking  the  exact  position  now  assumed  by  the 
city  of  Los  Angeles  in  the  instant  case,  that  the  Public  Utilities 
Act,  under  which  the  Railroad  Commission  made  the  order,  has 
no  application  to  any  public  service  carried  on  by  a  municipal 
corporation.  The  court,  in  its  decision  written  by  Mr.  Justice 
Shaw,  and  concurred,  in  by  the  other  members  of  the  court,  held 
that  the  provisions  of  the  Constitution  authorizing  the  legisla- 
tui-e  to  make  laws  conferring  on  the  Railroad  Commission  .power 
to  control,  supervise,  and  regulate  public  utilities  in  the  state  of 
California,  and  to  fix  rates  for  commodities  furnished  by  public 
utilities,  apply  exclusively  to  private  corporations  and  natural 
persons,  or  associations  of  persons,  and  do  not  include  public 
service  carried  on  by  municipalities.  It  also  held  that  the  Conr 
stitution  did  not  give  the  legislature  authority  to  confer  upon 
the  Commission  power  to  regulate  the  rates  of  service  cha*g^  by 
rnunicipfd  corporations  operating  municipally  owned  public 
.utilities. 

The  court,  therefore,  squarely  held  that  the  Public  Utilities 
Act,  under  which  the  Railroad  Commission  assumed  to  act  in 
the  Pasadena  case,  the  provision  of  which  plaintiff  in  the  instant 
ease  attempts  to  invoke,  has  no  application  to  any  public  service 
carried  on  by  a  municipal  corporation  under  the  authority  of  the 
Constitution  and  laws  of  the  state.  Pasadena  v.  Railroad  Com- 
mission, supra.  A  petition  for  a  rehearing  of  the  case  after  the 
decision  was  denied. 

Xo  good  can  be  accomplished  by  further  reference  or  apt  quo- 
tation from  that  opinion.  Suffice  it  to  say  that  it  comprehen- 
sively deals  with,  and  satisfactorily  settles,  the  exact  legal  ques- 
ion  involved  in  this  case.  The  lower  court  was  correct  in  hold- 
ing that  the  Railroad  Commission  was  without  jurisdiction  in 
the  instant  case,  and  that  it  was  unnecessary  for  the  city  of  L09 

Angeles  to  apply  to  the  Commission  for  the  certificate  of  public 
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convenience  and  necessity  in  the  matter  of  the  construction  and 
maintenance  of  its  municipally  operated  electric  plants  and  dis- 
tributing systems. 

The  conclusion  we  have  reached  renders  it  unnecessary  to  con- 
plaintiff  could  maintain  the  action, 
sider  the  question  raised  by  respondents,  whether  or  not  the 

The  judgment  is  affirmed. 

We  concur:    Kerrigan,  J. ;  KichardSi  J. 
Hearing  denied  by  Supreme  Court 


DlSTBlCt  OF  COIiXTMBIA  PUBLIO  UTILITIES  OOKBaSSION. 

BE  POTOMAC  ELECTEIC  POWER  COMPANY. 
[Formal  Case  No.  99,  Order  No.  430.] 

Return  —  Electricity  »  Amount. 

1.  An  electric  company  was  allowed  a  return  of  7  per  cent  per 
annum. 

Bates  —  Electricity  »  Decrease  »  Basis. 

2.  An  electric  rate  schedule  was  readjusted  by  an  allowance  of  a 
discount  of  5  per  cent  for  certain  services  rather  than  by  the  recon- 
struction of  the  entire  schedule  with  the  possibility  of  disturbing  the 
balanced  condition. 

Blsorimination  »  Classes  of  consumers  —  Electricity  —  Street  rail* 
tvays. 

3.  Rates  charged  by  an  electric  company  controlled  by  a  street 
railway  company  should  not  be  increased  in  order  to  make  up  deficits 
in  the  railway  operation,  since  this  would  be  a  discrimination  in  tA^or 
of  street  railway  patrons. 

[July  29,  1921.] 

Investigation  into  the  rates,  tolls  and  charges  of  an  electrio 
company;  rates  reduced. 

By  the  Commission:  When  the  Commission  issued  its  order 
number  418  on  March  28,  1921,  authorizing  a  continuation  of 
the  then  existing  rates  of  the  Potomac  Electric  Power  Company 
for  a  five  months  period  from  April  1,  1921,  it  included  in  the 
order  a  provision  that  the  rates  would  be  restored  automatically 
to  those  in  effect  immediately  prior  to  September  3,  1920,  unless 
on  or  before  September  1,  1921,  the  Commission  shall  have  or- 
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dered  otherwise.  For  the  purpose  of  considering  the  question  of 
the  rates  to  be  effective  on  and  after  the  last  named  date,  formal 
public  hearings  were  held  on  July  18  and  19,  1921,  after  due 
notice.  Two  days  prior  to  the  date  of  the  first  of  these  two  hear- 
ings, the  Potomac  Electric  Power  Company  filed  its  petition  with 
this  Commission  praying  for  a  continuance  of  the  existing  rates 
and  submitting  a  statement  showing  the  results  of  the  company's 
operations  for  the  year  ended  May  31,  1921. 

During  that  year  two  different  schedules  of  rates  were  in  ef- 
fect; the  lower  from  June  1,  1920,  to  September  15,  1920,^ 
three  and  one-half  months ;  the  higher  rates  from  the  last  named 
date  to  the  end  of  the  period.  The  evidence  presented  by  the 
company  at  the  hearings  shows  that  during  this  period  the  net 
income  of  the  company  available  for  return  was  $1,311,433.69, 
giving  a  rate  of  return  of  7.64  per  cent  on  a  fair  value  of  $17,- 
384^235.06  as  of  May  31,  1921,  this  latter  amount  being  based 
upon  the  Commission's  finding  of  fair  value  of  the  company's 
property.  The  testimony  shows  that  had  the  higher  rates  pre- 
vailing since  September  15,  1920,  been  in  effect  for  the  full 
twelve-months  period  ended  May  31,  1921,  the  net  income  would 
have  been  $1,417,735.37  or  a  rate  of  return  of  8.16  per  cent  on 
the  above  fair  value.  K  the  amount  of  depreciation  accrued  on 
the  company's  property  since  the  date  of  its  valuation  by  the 
Commission,  that  is,  from  December  31,  1916,  to  May  31,  1921, 
were  deducted  from  the  fair  value  as  stated  above,  the  rate  of 
return  of  8.16  per  cent  would  be  increased  to  8.77  per  cent. 

That  the  earnings  of  the  company  will  not  be  less  than  8.16 
per  cent  for  the  ensuing  year,  should  the  present  rates  be  con- 
tinued, is  evident  from  the  fact  that  although  there  is  no  appre- 
ciable reduction  in  operating  expenses  to  be  anticipated,  the 
monthly  reports  to  the  Commission  show  a  constantly  increasing 
volume  of  business.  Judging  by  past  rate  of  earnings,  the  net  in- 
come will  continue  to  increase  due  to  the  normal  increase  in  busi- 
ness. 

[1]  After  a  careful  consideration  of  the  evidence  in  this  case 

including  the  rate  of  return  which  the  present  rates  of  service 

produce,  the  Commission  is  of  the  opinion  that  the  rates  should 

be  reduced  so  as  to  provide  a  return  of  approximately  7  per 

cent. 
P.U.R.1921B. 
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[2]  The  testimony  shows  that  at  the  present  rates  the  varions 
schedules  are  fairly  well  balanced,  except  schedule  H  and  street 
lighting,  which  are  both  relatively  low.  Bather  than  attempt  at 
this  time  to  readjust  these  schedules,  with  the  possibility  of  dis- 
turbing this  balanced  condition,  the  Commission  believes  that 
this  reduction  can  best  be  made  by  allowing  a  discount  of  6  per 
cent  from  the  rates  fixed  by  it  in  its  order  number  388,  except 
that  such  discount  should  not  apply  to  bills  for  current  fur- 
nished under  schedule  H  (heating  and  cooking  schedule),  to 
minimum  bills  under  schedule  A,  nor  to  bills  for  street  and  park 
lighting. 

[3]  The  same  plea  is  made  in  this  case  that  has  been  made  be* 
fore  to  this  Commission  and  urged  as  well  upon  conmaittees  of 
Congress,  that  the  Commission  should  authorize  the  restoration 
of  the  rates  for  electric  light  and  power  to  those  in  effect  prior  to 
its  order  223  of  July  13,  1917,  when  it  reduced  the  maximum 
rate  to  be  charged  by  the  Potomac  Electric  Power  Company 
from  10  cents  to  8  cents  per  kilowatt  hour.  This  is  urged  on 
behalf  of  the  Washington  Railway  &  Electric  Company,  as  a 
means  of  making  up  the  deficits  in  the  railway  operations  of  that 
ex)mpany.  The  Washington  Railway  &  Electric  Company  owns 
or  controls  and  operates  several  street  railway  companies,  and  is 
likewise  the  owner  of  all  of  the  stock  of  the  Potomac  Electric 
Power  Company,  but  is  prohibited  by  express  Act  of  Congi'ess 
from  owning  or  acquiring  the  property  of  the  Potomac  Electric 
Power  Company.  The  Washington  Railway  &  Electric  Com- 
pany and  the  Potomac  Electric  Power  Company  are  two  separate 
and  distinct  corporations,  furnishing  different  classes  of  service  to 
different  groups  of  customers.  Even  though  the  companies  were 
combined  there  is  no  justification  either  in  law  or  in  equity  that 
one  class  of  consumers  be  required  to  pay  a  higher  rate  than  the 
company's  service  is  worth  in  order  that  consumers  of  an  entire- 
ly distinct  class  may  enjoy  a  lower  rate  than  they  would  other- 
wise have  to  pay. 

The  testimony  in  this  case  shows  that  if  the  rates,  instead  of 
being  reduced  5  per  cent  as  outlined  above,  be  increased  to  a 
maximum  of  10  cents  per  kilowatt  hour,  the  rate  of  return 
would  be  increased  to  10.66  per  cent  Further,  were  account  to 
be  taken  of  the  amount  by  which  the  Washington  Railway  & 
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Electric  Company  fails  to  bear  its  proper  proportion  of  the  costs 
of  the  power  jointly  produced  by  it  and  the  Potmiac  Electric 
Power  Company  (to  which  reference  has  been  made  in  previous 
orders  of  the  Commission)  the  rate  of  return  of  the  latter  com- 
pany wx)uld  be  further  increased  to  12.16  per  cent. 

There  are  many  authorities  to  support  the  Conmiission  in  its 
opinion  that  it  is  unjust  and  unreasonable  to  increase  the  charge 
to  consumers  of  one  commodity  in  order  that  the  consumers  of 
another  commodity  may  enjoy  an  otherwise  unremunerative  rate. 

Quoting  from  the  decision  of  the  Wisconsin  Railroad  Cora- 
mission  in  the  case  of  the  Milwaukee  Electric  R.  &  Light  Co.  v. 
Milwaukee,  decided  June  1,  1918  (P.U.R.1918E,  1,  44)  the 
Commission  said : 

"If  any  excessive  earnings  have  been  made  by  the  company, 
as  a  whole,  during  the  period  since  1910,  they  have  arisen 
through  the  other  activities  of  the  company,  rather  than  from 
the  railway  department ;  and  in  this  connection,  it  is  well  again 
to  call  attention  to  the  fact  that  the  consumers  of  electricity,  or 
those  served  by  the  electric  utility,  are  not  required,  and  should 
not  be  required  as  a  matter  of  law,  to  pay  excessive  rates  in-order 
to  make  up  any  lack  of  return,  if  any  lack  of  return  so  exists,  in 
the  railway  department.  This  question  has  been  placed  beyond 
dispute  by  the  Supreme  Court  of  the  United  States  in  Smyth  v. 
Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 
Northern  P.  R.  Co.  v.  North  Dakota,  236  U.  S.  585,  59  L.  ed. 
735,  L.R.A.1917F,  1148,  P.U.R1915C,  277,  35  Sup.  Ct.  Rep. 
429,  Ann.  Cas.  1916A,  1;  Norfolk  &  W.  R.  Co.  v.  Conley,  236 
U.  S.  G05,  59  L.  ed.  745,  P.U.R.1915C,  293,  35  Sup.  Ct.  Rep. 
437.  In  passing  upon  the  Milwaukee  Fare  Case  in  the  circuit 
eourt  of  Dane  county,  the  court  said :  'The  city  presented  testi- 
mony to  show  that  when  plaintiff's  earnings  in  the  lighting  and 
heating  departments  were  combined  with  those  of  its  street  rail- 
way department,  its  income  was  such  as  to  warrant  the  reduction 
of  fares  made  by  the  order  in  the  Fare  Case;  but  counsel  for 
plaintiff  does  not  present  this  position  in  his  brief.  It  does  not 
appeal  to  the  court  that  it  can  ask  consumers  of  electric  current 
to  help  pay  the  expenses  of  supplying  service  to  those  who  ride 
upon  plaintiff's  street  car.^  *' 

The  citations  in  this  decision  are  the  leading  court  cases  and 
P.UJt.l921E.  8 
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others  bearing  with  equal  force  upon  this  particular  point  hare 
since  been  handed  down  both  by  courts  and  Commissions  and  it 
is  unnecessary  to  quote  at  length  from  them. 

In  the  case  of  the  Valparaiso  Lighting  Co.  v.  Public  Service 
Commission,  decided  December  17,  1920,  ( —  Ind.  — ^  P.U.R. 
1921B,  325,  337,  129  N.  E.  13)  the  Indiana  supreme  court 
said: 

"A  party  might  be  satisfied  with  the  rate  established  for  gas^ 
but  dissatisfied  with  the  electrical  rate,  and  the  acceptance  of 
the  one  does  not  preclude  him  from  having  the  reasonableness  or 
the  validity  of  the  other  reviewed  in  the  courts.  There  is  no 
logical  or  legal  connection  between  an  electrical  rate  and  a  rate 
for  gas,  and  the  Commission  itself  has  no  power  to  make  a  rate 
for  gas  dependent  upon  a  rate  for  electricity.  The  consumers  of 
gas  and  electricity  may  be,  and  often  are,  altogether  quite  differ- 
ent persons,  and  it  would  not  be  reasonable  to  require  one  per- 
son to  pay  a  high  gas  rate  because  somebody  else  is  paying  a  re- 
duced electrical  rate.  The  rates  for  gas  and  electricity  ought  to 
be  kept  entirely  separate  and  apart  from  each  other.  Neither 
one  should  be  made  to  depend  to  any  extent  upon  the  other, 
since  consumers  of  one  may  not  be  consumers  of  the  other,  and 
it  would  be  wrong  to  require  the  consumers  of  one  such  oom- 
modity  to  bear  the  burden  that  should  be  borne  by  the  consumers 
of  the  odier  commodity.  Each  rate  should  stand  or  fall  upon  its 
own  merits.'' 

Other  citations:  Municipal  Gas  Co.  v.  Public  Service  Com- 
mission, 225  N.  Y.  89,  P.U.R.1919C,  364,  121  N.  E.  772; 
Bronx  Gas  &  E.  Co.  v.  Public  Service  Commission  (N.  Y.  Su- 
preme Court,  Special  Term,  New  York  County)  108  Misc.  204, 
P.U.R.1920A,  517,  522,  178  N.  Y.  Supp.  218;  Vandalia  R  Ca 
V.  SchnuU  &  Co.  —  U.  S.  — ,  P.U.R1921C,  507,  65  L.  ed.  — , 
41  Sup.  Ct  Rep.  324. 

In  view  of  these  decisions,  to  which  the  Commission  gives 
great  weight,  it  adheres  to  its  former  position  in  declining  to 
authorize  the  restoration  of  the  rates  of  the  Potomac  Electrie 
Power  Company  to  those  in  effect  at  the  date  of  its  order  number 
223,  [P.U.R.1917F,  70]. 

Afer  a  full  and  careful  consideration  of  the  evidence  in  this 
case,  the  Commission  is  of  the  opinion  that  the  reduction  in  the 
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rates  of  the  Potomac  Electric  Power  Company  hereinbefore 
mentioned  is  just  and  reasonable  and  diould  be  applied  to  the 
vai'ious  schedules  in  the  manner  indicated* 

Note. — Return. 

/.  Basis,  MIS. 

II.  Consideration  of  operating  expen^e^t 
a.  In  general,   110, 
ft.  Taxes,  110, 
o.  Salaries  and  wages,   117, 

d.  Employees*  benefit  fund,  117. 

e.  Intercorporate  relations,    117. 

/.  Amortization  of  repair  expense,  118. 

g.  Future  estimates,  118, 

H,  Expenses  of  particular  utilities^  iXS» 

1.  ElectHcity,  118. 

2,  Oas,   119, 

8.  Natural  gas,  119, 

4.  Street  railways,   119. 

5.  Sewers,  119, 

8,  Telephones,  119. 
III.  Beasonablenesm  of  retumt 

a.  In  general,  120. 

ft.  Declining  costs,  120, 

e.  Efficiency  of  service,  121. 
MV*  Amounts  allowed  particular  utilitie9i 

a.  In  general,  121. 

ft.  Electricity,  122. 

e.  Oas,  122. 

d,  Interurhan  railttays,  122. 

e.  Natural  gas,    122. 
/.  Sewers,  128. 

g.  Street  railways,  128. 
H.  Telephones,    128. 
i.  Water,    128. 

I,  Basis, 

In  Re  Pacific  Gas  &  E.  Co.  Decision  No.  9017,  Application  No. 
6567,  May  27,  1921,  the  California  Commission  decided  the  ques- 
tion of  the  continuance  of  a  surcharge  on  electric  rates  by  a  consid- 
eration of  adjustments  necessary  to  maintain  a  return  on  the  prop- 
erty existing  at  the  time  of  a  former  valuation  and  to  allow  a  fair 
return  on  property  added  since  that  time,  without  awaiting  the  com- 
pletion of  a  long  and  detailed  valuation  and  analysis. 
P.U.R.1021E. 
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//•  Consideration  of  operating  eocpensea, 
a.  In  general. 

The  amount  allowed  for  depreciation  of  a  gas  utility  should  be 
something  more  than  the  bare  allowance  for  renewals  and  displace- 
ments. Re  Peoples  Gas  Light  &  Coke  Co.  (111.)  No.  7689,  Dec.  21, 
1920. 

In  Ee  Citizens  Gas  Co.  No.  6835,  May  4,  1921,  the  Indiana  Com- 
mission disallowed  an  item  for  shrinkage  in  inventories  as  an  oper- 
ating expense  of  a  gas  company,  since  the  whole  theory  of  utility  ac- 
counts is  built  upon  an  actual  cost  basis,  materials  and  supplies 
being  charged  to  operating  expense  as  used  at  the  cost  price. 

In  Ee  Home  Teleph.  &  Teleg.  Co.  No.  6963,  June  29,  1921,  the 
Indiana  Commission  said:  "The  item  of  discount  on  sale  of  notes 
is  also  a  burden  on  the  stockholders  and  must  not  be  carried  by  the 
patrons.  This  Commission  has  in  the  past  and  will  at  this  time  as- 
sume the  position  that  the  rate  payers  of  a  utility  should  not  be  pe- 
nalized through  additions  to  operating  expenses  for  lack  of  utility 
credit,  either  by  discounts  or  high  interest  rates.^^ 

In  Ee  Eockport  Light  &  P.  Co.  Case  No.  2756,  July  11,  1921,  the 
Missouri  Commission  said :  "An  operating  charge  representing  re- 
pairs and  replacements  amounting  to  $1,014.67,  (items  $663.47 
and  $351.10),  on  a  distribution  system  having  a  second  hand  value 
at  present  prices  of  less  than  $8,000  would  seem  to  be  too  high  if  a 
depreciation  reserve  is  to  be  set  up." 

In  the  same  case  the  Missouri  Commission  held  that  items  for 
interest  and  for  the  cost  of  a  truck  were  not  properly  chargeable  to 
operating  expenses. 

The  Utah  Commission  refused  to  allow  amortization  of  intangi- 
ble capital  and  right  of  way  for  the  reason  that  the  actual  cost  of 
right  of  way  was  included  in  determining  value  of  property  for  rate- 
making  purposes  upon  the  theory  that  it  was  permanently  a  part  of 
the  property.  Ee  Mountain  States  Teleph.  &  Teleg.  Co.  Case  No. 
206,  March  29,  1921. 

b.  Taxes, 

In  Ee  Pacific  Gas  &  E.  Co.  Decision  No.  9017,  Application  No. 
6567,  May  27,  1921,  the  California  Commission  said:  "In  the  de- 
termination of  working  cash  capital  of  a  utility  the  Commission 
does  not  include  taxes  as  a  part  thereof  and  the  company  should, 
therefore,  accrue  its  taxes  before  the  same  are  paid;  also,  as  the 
taxes  due  in  July  become  a  lien  on  the  property  in  March  of  the 
same  year,  it  is  apparent  to  me  that  the  state  taxes  to  be  allowed 
should  at  least  be  the  amount  due  and  payable  on  the  first  ^londay  in 
July  even  though  the  second  installment  is  not  actually  paid  \mtil 
the  first  of  the  following  year.'^ 
P.U.R.1921E. 
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In  Be  Western  Parmer's  Teleph.  Co.  Order  No.  4480,  June  27, 
1921,  the  South  Dakota  Commission  included  state  and  Federal 
taxes  in  the  operating  expenses  of  a  telephone  company. 

c.  Salaries  and  wages^ 

In  Blythe  Chamber  of  Commerce  v.  California  Southern  R.  Co. 
Decision  No.  8852,  Case  No.  1512,  April  12,  1921,  the  California 
Commission  held  that  the  payment  of  general  officers'  salaries  of 
$34,500  per  year  by  a  railroad  having  but  50  miles  of  track  and  less 
than  50  employees  is  excessive  and  unreasonable. 

Salaries  to  a  president,  acting  also  as  manager,  and  to  a  secre- 
tary-treasurer, who  devoted  very  little  time  to  the  business,  were 
held  to  be  excessive  and  disallowed.  Re  Sheridan  Gas,  Oil  &  Coal 
Co.  (Ind.)  No.  5680,  Feb.  25,  1921. 

In  Re  Wisconsin  Teleph.  Co.  XI-2406,  June  22,  1921,  the  Wiscon- 
sin Commission,  in  discussing  wages  as  an  operating  expense  of  a 
telephone  company,  said :  ^TVe  cannot  find  that  any  decrease  along 
these  lines  has  taken  place  nor  thai  a  marked  reduction  in  wages  in 
the  telephone  business  is  probable  in  the  near  future.  The  wages  of 
awitchboa/d  operators  as  fixed  by  law  may  not  go  below  a  certain 
minimum  provided  for  in  the  Industrial  Commission's  Minimum 


Wage  Order." 


tf.  Employeea*  hene/lt  fund. 


It  is  proper  for  a  utility  to  maintain  a  fund  for  the  benefit  of  em- 
ployees, setting  aside  for  this  purpose  at  the  end  of  each  fiscal  year  an 
amount  not  exceeding  2  per  cent  of  the  company's  pay  roll.  Re 
Mountain  States  Teleph.  &  Teleg.  Co.  (Utah)  Case  No.  206,  March 
29,  1921. 

e.  Intercorporate  relations, 

A  contract  between  the  Western  Electric  Company  and  a 
telephone  utility,  whereby  practically  all  of  the  material  used  by 
the  utility  is  purchased  either  from  or  through  the  Western  Electric 
Company,  is  beneficial  to  the  utility.  Re  Mountain  States  Teleph. 
&  Teleg.  Co.  (Utah)  Case  No.  206,  March  29,  1921. 

The  Utah  Commission  does  not  approve  the  method  by  which 
licensee  payments  are  made  to  the  American  Telephone  &  Telegraph 
Company,  but  considers  the  4i  per  cent  contract  favorable  to  tele-'^ 
phone  users.    Ibid. 

In  Re  Wisconsin  Teleph.  Co.  U-2406,  June  22,  1921,  the  Wiscon- 
sin Commission  held  that  the  operations  and  earnings  of  the  Ameri- 
can Telephone  &  Telegraph  Company  so  far  as  its  business  is  con- 
ducted outside  the  state  of  Wisconsin,  are  beyond  the  jurisdiction 
and  regulatory  control  of  the  Commission,  stating  that  "the  scope  of 
P.U.R.1921E. 
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this  Commission's  statutory  power  limits  it  to  passing  upon  the  rea- 
sonable earnings  derived  from  the  use  of  telephone  property  devoted 
to  intrastate  service." 

/.  Amortization  of  repair  expense. 

Deferred  maintenance  of  several  years  should  not  be  paid  for  by 
the  consumers  during  the  first  year  in  which  reasonable  rates  are  au- 
thorized, but  deferred  maintenance  should  be  undertaken  in  the 
immediate  future  and  the  charges  thus  incurred  should  be  spread 
over  a  reasonable  number  of  years.  Re  Peoples  Gas  Light  &  Coke 
Co.  (111.)  No.  7689,  Dec.  21,  1920. 

In  Re  Bauch,  lT-2501,  July  23,  1921,  the  Wisconsin  Commission 
held  that  the  cost  of  extensive  repair  work  on  the  plant  of  an  auto- 
matic telephone  company  should  be  written  off  over  a  period  of 
years  in  view  of  the  fact  that  there  was  no  depreciation  reserve  ade- 
quate to  cover  it. 

g.  Future  eetltnatea. 

The  fair  operating  expense  of  a  public  utility,  excluding  amount 
to  cover  accruing  depreciation,  should  be  based  upon  actual  per- 
formance as  shown  by  the  most  recent  figures,  this  evidence  being 
considered  along  with  the  testimony  and  exhibits  relating  to 
changes  that  have  taken  place  or  which  may  occur  in  the  near 
future.  Re  Peoples  Gas  Light  &  Coke  Co.  (111.)  No.  7689,  Dec.  21, 
1920. 

An  estimate  of  operating  expenses  of  a  street  railway  was  made  by 
the  New  York  Commission,  with  due  consideration  of  a  probable 
decline  in  prices.  Re  Poughkeepsie  &  W.  Falls  R.  Co.  Case  No. 
7979,  March  22,  1921. 

h.  Expenses  of  particular  utilities. 
1.  Electricity. 

Coal  consumption  by  an  electric  utility  amounting  to  8.6  pounds 
per  kilowatt  hour  generated,  is  excessive  and  indicates  inefficient 
operation.  Re  Noblesville  Heat,  Light  &  P.  Co.  (Ind.)  No.  6757, 
Feb.  25,  1921. 

An  electric  utility  properly  continued  to  purchase  coal  from  a 
company  which,  during  a  period  of  high  prices,  had  fulfilled  its  con- 
tract obligations  even  though  the  contract  rates  for  the  coming  year 
might  be  slightly  higher  than  the  market  price  at  the  time  of  the 
hearing.  Re  Mount  Vernon  Electric  Light  &  P.  Co.  (Ind.)  No. 
5842,  May  13,  1921. 

In  Re  Fountain  City  Light  &  P.  Co.  U-2458,  June  30,  1921,  the 
Wisconsin  Commission  said,  regarding  current  lost:  **That  the 
I'.U.R.1921E. 
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nmount  expended  by  the  applicant  for  current  during  1920  was 
obove  normal,  however,  is  apparent  when  it  is  noted  that  the  lost 
and  unaccounted  for  energy  amounted  to  39  per  cent  of  that  pur- 
chased. The  normal  loss  for  utilities  of  this  size  would  probably 
be  from  20  to  25  per  cent.  Assuming  25  per  cent  to  be  a  fair  Hgure 
in  this  case,  leaves  14  per  cent  of  unaccounted  for  energy  which 
should  be  eliminated.'* 

2.  Gas. 

The  sum  of  $20,350  was  held  to  be  a  reasonable  amount  for  an- 
nual operating  expenses  of  a  gas  utility  value  at  $70,000.  Renovo 
Central  Labor  Union  v.  Renovo  Ck)n8ol.  Gas  Co.  (Pa.)  Complaint 
Docket  No.  3623-B,  May  24,  1921. 

B>  Natural  gas* 

The  entire  cost  of  drilling  natural  gas  wells  should  be  charged  to 
operating  expenses,  less  an  estimated  amount  for  the  salvage  value 
of  the  materials  used  when  the  well  is  depleted,  and,  to  make  the 
practice  consistent,  the  amount  set  out  in  the  appraisal  as  the  pres- 
ent value  of  a  present  producing  wells  should  be  deducted.  Be 
Sheridan  Gas,  Oil  &.Coal  Co.  No.  5680,  Feb.  25,  1921. 

An  allowance  of  $2500  each  for  drilling  four  gas  wells  during  the 
ensuing  year,  was  held  reasonable  and  from  this  amount  $1,090 
was  deducted  for  salvage.    Ibid. 

4.  Street  railways. 

The  Illinois  Commission  held  that  one-man  cars  as  a  means  of 
reducing  operatmg  expenses,  which  would  pass  to  tiie  beneiits  oi'  the 
patrons  of  the  road,  should  receive  the  benetit  of  a  fair  trial.  Ke  Tri 
City  E.  Co.  No.  8541,  Jan.  5,  1921. 

5.  Seirera. 

Operating  expenses  amounting  to  $5,200  per  year  were  held  to  be 
reasonable  lor  a  sewerage  system  valued  at  $50,000.  Perkasie  v. 
Perkasie  Sewer  Co.  (Pa.)  Complaint  Docket  Nos.  3922,  3932,  May 
24,  1921. 

0.  Telephones. 

In  Be  Home  Teleph.  &  Teleg.  Co.  No.  5963,  June  29,  1921,  the 
Indiana  Commission,  in  discussing  the  operating  expenses  of  a 
tdepbone  utility,  said :  "As  to  item  No.  649 — ^'directory  expense' — 
petitioner  alleges  in  its  evidence  that  owing  to  the  rapidity  with 
whidi  changes  are  being  made  in  listings,  it  has  become  necessary 
to  publish  and  issue  three  directories  each  year  instead  of  semi-an- 
nuaDy  as  has  been  the  practice  heretofore.  Here  again  enters  the 
P.U.R.1921E. 
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question  of  proper  business  sagacity.  Of  course  it  is  true  that  it 
might  be  somewhat  better  to  issue  a  directory  tri-yearly  if  the  burden 
of  such  additional  expense  be  placed  upon  the  rate  payers  and  borne 
by  them  without  protest,  but  such  is  not  the  fact,  and  the  Commis- 
sion questions  the  wisdom  of  such  an  expenditure  at  this  time/^ 

in.  Reasonableness  of  retunu 
a.  In  general. 

In  Be  Kansas  City  Gas  Co.  Cases  Nos.  2231,  2263,  2327,  July  7, 
1921,  the  Missouri  Commission  granted  an  application  for  the  ex- 
tension of  gas  rates,  stating  that  '*thc  rate  of  return  of  6.28  per  cent 
is  not  such  as  to  justify  at  present  any  change  in  the  rates  charged 
by  said  company,  and  pending  an  investigation  and  audit  to  be  made 
by  the  accounting  department  of  the  Commission  said  application 
for  an  extension  of  said  rates  should  be  granted.'^ 

In  Re  Lincoln  Teleph.  &  Teleg.  Co.  Application  Nos.  3701,  3953, 
June  30,  1921,  the  Nebraska  Commission,,  in  authorizing  the  con- 
tinuance of  emergency  rates  for  telephone  service,  said:  "It  is 
doubtful  under  present  conditions  of  the  money  market  with  gilt 
edge  securities  paying  from  7^  per  cent  to  9  per  cent,  whether  the 
company  will  be  able  to  dispose  of  its  common  stock  on  a  7  per  cent 
basis.  It  will  be  unfortunate  to  the  public  which  it  serves,  if  it 
should  get  into  a  position  where  it  could  not  continue  to  dispose  of 
its  common  stock  at  par.'^ 

In  Re  Noi-thwestem  Bell  Teleph.  Co.  Application  No.  4406,  June 
30,  1921,  the  Nebraska  Commission  stated  that  a  public  utility 
should  not  be  required  to  take  losses  or  make  little  or  no  profits 
when  ordinary  business  was  required  to  do  so,  since  utilities  had 
been  prevented  from  reaping  abnormal  profits  as  other  business  had 
done  during  prosperous  times. 

In  Ephrata  v.  Ephrata  Light  &  P.  Co.  No.  5163,  May  31,  1921, 
the  Washington  Commission  allowed  an  increase  in  electric  rates 
to  a  company  operating  at  a  loss,  although  a  proposed  consolidation 
with  another  system  was  likely  to  occur  in  the  future,  stating  that 
the  company  should  not  operate  at  a  loss  pending  such  consolida- 
tion. 

d.  Declining  costs. 

In  Re  Northwestern  Bell  Teleph.  Co.  Application  No.  4558,  July 
12,  1921,  the  Nebraska  Commission  said :  "The  objection  that  the 
decline  of  prices  of  labor  and  material  may  render  an  advance  in 
the  rate  schedule  unreasonable  in  the  future,  is  entirely  valid  and  is 
given  full  consideration  by  the  Commission  in  the  settlement  of  this 
case.'* 

In  Re  Northwestern  Bell  Teleph.  Co.  Docket  No.  1631,  April  9, 
P.U.R,1921E. 
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3921,  the  North  Dakota  Commission,  in  denying  increased  tele- 
phone rates,  said:  "This  is  a  time  of  declining  price  levels  and  a 
general  unsettled  condition  over  the  entire  state  and  the  Commis- 
sion is  of  the  opinion  that  a  general  increase,  such  ps  petitioned  for 
at  this  time,  will  tend  to  aggravate  rather  than  alleviate  tb'^se  cnn- 
ditions.  Furthermore,  because  of  petitions  and  protests  against  the 
proposed  increase  in  rates,  the  Commission  feels  tiiat  it  Wi>uid  be 
unjust  to  authorize  general  increases  in  rates  throughout  the  slate 
upon  the  present  record." 

In  the  same  case,  the  North  Dakota  Commission,  in  denying  an 
application  for  increased  telephone  rates,  said:  "One  of  the  facts 
relied  upon  by  this  applicant  is  an  order  of  the  Minimum  Wage 
Commission  which  order  has  been  enjoined  from  operation,  has  not 
been,  and  is  not  being  observed  by  this  applicant,  and  the  Commis- 
sion does  not  feel  justified  in  giving  consideration  to  the  increased 
expense  which  may  be  incurred  as  a  result  of  such  order  until  the 
matter  has  been  finally  decided  by  the  courts/' 

o.  Efficiency  of  service. 

In  Re  Pacific  Gas  &  E.  Co.  Decision  No.  9017,  Applicntmn  No. 
5567,  May  27,  1921,  the  California  Commission  said:  "Adequate 
service  can  be  given  only  if  facilities  are  properly  maintained,  and 
the  deterioration  in  the  quality  of  service  that  must  surely  follow  an 
insufficient  allowance  for  maintenance  is  unquestionably  without 
justification  in  the  consequent  slight  reduction  in  the  total  co3t  of 
operation.  Protestants  have  been  insistent  in  the  demand  for  the 
utmost  economy,  but  it  is  not  to  be  assumed  that  the  consumers  of 
this  utility  would  demand  that  such  economy  be  carried  to  the  point 
of  impaired  service,  reduced  efficiency  and  consequent  future  waste. 
It  is  the  duty  of  this  Commission  to  sea  that  the  property  of  tliis 
utility  is  properly  maintained  and  that  adequate  financial  provision 
is  made  for  such  maintenance." 

The  securing  of  coal  of  proper  quality  is  a  duty  incumbent  on  the 
management  of  an  electric  utility  and,  therefore,  poor  coal  is  no  ex- 
cuse for  inefficient  service.  Re  Noblesville  Heat,  Light  &  P.  Co. 
(Ind.)  No.  5757,  Feb.  25, 1921. 

A  return  in  excess  of  7  per  cent  was  denied  to  an  electric  utility 
as  a  penalty  for  unsatisfactory  service.    Ibid. 

The  Michigan  Commission  held  that  increased  express  rates  were 
not  justified,  although  increased  efficiency  in  handling  business 
had  been  reached.  Michigan  Allied  Dairy  Asso.  v.  American  R.  Ex- 
press Co.  D-1517,  March  19,  1921. 

IV.  Amounts  allowed  particular  tUUities. 

a.  In  general. 

In  Re  Mount  Carmel  Pub.  Utility  &  Service  Co.  No.  7356,  July 
P.U.R.1921E, 
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20,  1921,  the  Illinois  Commission  held  that  a  return  of  7  per  ooii 
was  reasonable  for  a  public  utility. 

b.  Electricity. 

An  electric  utility  was  allowed  a  return  of  6.5  per  cent  upon  the 
value  of  its  property.  Re  Noblesville  Heat,  Light  &  P.  Co.  (Ind.) 
No.  5757,  Feb.  25,  1921. 

A  return  of  8  per  cent  was  held  to  be  reasonable  for  an  electric 
utility.  Ee  Mount  Vernon  Electric  Light  &  P.  Co.  (Ind.)  No. 
6842,  May  13,  1921. 

In  Ee  Maitland  Electric  Light  &  P.  Co.  Case  No.  3001,  Aug.  6, 
1921,  the  Missouri  Commission  allowed  an  electric  company  a  re- 
turn of  7  per  cent. 

In  Menomonie  v.  Eailroad  Commission  (1921)  the  Wiacongia 
Commission,  in  reporting  to  the  circuit  court  its  findings  in  a  rate 
case,  held  that  an  8  per  cent  return  was  reasonable  for  an  dectric 
utility. 

In  Ee  Trinidad  Electric  Transmission  R.  &  Gas  Co.  Application 
No.  127,  Decision  No.  464,  July  12,  1921,  the  Colorado  Conunis- 
sion  held  that  a  return  of  a  fraction  over  6  per  cent  on  the  value 
of  a  gas  utility  was  insufficient. 

lu  Re  Washington  Gas  Light  Co.  Formal  Case  No.  101,  Order  No. 
431,  July  29,  lu21,  the  District  of  Columbia  Commission  reduced 
gas  rates  in  order  to  produce  a  return  of  approximately  7  per  cent. 

A  return  of  7i  per  cent  was  allowed  upon  the  present  value  of  a 
gas  property  employed  in  the  public  service,  in  addition  to  an 
amount  sufficient  to  pay  operating  expenses,  taxes,  uncollectible  bilb 
and  an  amount  for  depreciation.  Re  Peoples  Gas  Light  &  Coke  Co. 
(111.)  No.  7689,  Dec.  21,  1920. 

d.  Intemrhan  railways. 

In  Re  Denver  Tramway  Co.  Decisioii  No.  458,  Application  No. 
129,  June  22,  1921,  the  Colorado  Commission  allowed  an  interur- 
ban  railway  a  return  of  8  per  cent. 

e.  Natural  gas. 

A  return  of  7  per  cent  upon  the  value  of  a  natural  gas  utility  was 
allowed.  Re  Sheridan  Gas,  Oil  &  Coal  Co.  (Ind.)  No.  5680,  Feb. 
25,  1921. 

A  return  of  7  per  cent  was  held  reasonable  for  a  natural  gas  util- 
ity.   Erie  v.  Pennsylvania  Gas  Co.  (Pa.)  Complaint  Docket  Nos. 
1342,  1437,  3215,  May  24,  1921. 
1».U.R.1921E. 
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/•  Sewers. 

k  retnrs  of  7  per  cent  was  held  to  be  reasonable  for  a  company 
operating  a  sewerage  service.  Perkasie  t.  Perkasie  Sewer  Co.  (Pa.) 
Complaint  Docket  Nos.  3922,  3932,  May  24,  1921. 

g.  Street  railtoaya. 

A  return  of  7^  per  cent  upon  the  present  value  of  a  street  railway 
property  was  allowed  by  the  Illinois  Commission.  Be  Tri  City  R. 
Co.  No.  8541,  Jan.  6,  1921. 

A  return  of  8  per  cent  upon  the  property  of  a  street  railway  was 
lield  to  be  a  reasonable  amount.  Re  Poughkeepsie  &  W.  Falls  R. 
Co.  Case  No.  7979,  March  22,  1921. 

An  allowance  of  10  per  cent  for  return  and  depreciation  was  al- 
lowed a  street  railway  company  by  the  Wisconsin  Commission*  Re 
Manitowoc  &  N.  Traction  Co.  R-2661,  R-2680,  Feb.  26,  1921. 

h.  Telephones, 

In  Re  Leslie  Home  Teleph.  Co.  T-138,  June  30,  1921,  the  Michi- 
gan Commission  allowed  a  return  of  8  per  cent  on  the  property  of 
a  telephone  company. 

A  return  of  8  per  cent  upon  the  value  of  a  telephone  utility  was 
held  to  be  reasonable  by  the  Missouri  Commission.  Re  Kahoka 
Teleph.  &  Construction  Co.  Case  No.  2900,  April  28,  1921. 

In  Re  Farmers  Union  Teleph.  Co.  Apj)lication  No.  4350,  June 
30,  1921,  the  Nebraska  Commission  held  a  return  of  8  per  cent  to  be 
reasonable  for  a  telephone  company. 

In  Re  Eustis  Teleph.  Exchange,  Application  No.  4450,  Aug.  20. 
1921,  the  Nebraska  Commission  allowed  a  telephone  company  a  re- 
turn of  8  per  cent. 

In  Re  Western  Parmer's  Teleph.  Co.  Order  No.  4480,  June  27, 
1921,  the  South  Dakota  Commission  allowed  a  telephone  company  a 
return  of  7  per  cent. 

In  Re  Steninger  Teleph.  Co.  Order  No.  4662,  July  14,  1921,  the 
South  Dakota  Commission  held  that  a  return  of  7  per  cent  on  the 
value  of  a  telephone  compan/s  property  was  not  excessive. 

In  Re  Limestone  Teleph.  Co.  Case  No.  1038,  March  30,  1921,  the 
West  Virginia  Commission  allowed  a  telephone  company  12  per  cent 
upon  the  fair  present  value  of  its  property  in  excess  of  its  operating 
expenses  and  taxes,  for  the  purpose  of  creating  a  reserve  for  depre- 
ciation and  for  a  return  to  stockholders. 

'  In  Re  Wisconsin  Teleph.  Co.  U-2490,  TJ-2438,  TJ-2503,  July  25, 
1921,  the  Wisconsin  Commission  allowed  a  teleplione  company  a  re- 
turn of  8  per  cent  annually. 

i.  Water. 

In  Hill  V.  Peoria  Water  Works  Co.  (111.)  No.  10981,  July  27, 
P.U.R.1921E. 
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1921,  a  return  of  7  per  cent  and  an  annual  depreciation  allowance  of 
1  per  cent  were  considered  reasonable  in  the  case  of  a  water  com- 
pany. 

A  water  utility  was  allowed  a  return  of  7  per  cent  upon  its  fair 
value.  Ellwood  City  v.  Ellwood  Water  Co.  (Pa.)  Complaint 
Docket  No.  2855,  April  19,  1921. 

In  Be  Brownsville  Water  Co.  Application  Docket  No.  4367— 
1921,  July  11,  1921,  the  Pennsylvania  Commission  approved  a  re- 
turn of  7  per  cent  in  the  case  of  a  water  company. 


IIjIjINOIS  COBfMERCB  COMMISSION. 

BE  LITCHFIELD  TELEPHONE  COMPANY. 

[No.  11041.] 

Valuation  —  Previous  findings  —  Additions  —  Telephones. 

1.  The  fair  rate-making  value  of  a  telephone  company's  property 
was  ascertained  by  adding  certain  additions  and  an  increased  allow- 
ance for  working  capital  to  the  value  found  in  a  former  proceeding. 

Valuation  —  Working  capital  —  Effect  of  increased  costs. 

2.  The  working  capital  of  a  telephone  company  ascertained  in  a 
former  proceeding  should  be  increased  upon  a  showing  that  operating^ 
expenses  have  been  increased  by  reason  of  the  higher  cost  of  labor  and 
materials. 

Depreciation  —  Deduction  of  reserves  —  Telephones, 

3.  A  depreciation  reserve  should  be  accumulated  only  to  the 
amount  necessary  to  protect  the  integrity  of  the  investment,  and  when 
an  excessive  reserve  has  been  accumulated  n6  allowance  for  annual  de* 
preciation  should  be  made. 

Return  —  Operating  expenses  —  Future  estimate  —  Basis, 

4.  A  three-month  period,  in  wh|ch  increased  salaries  and  wagea 
had  been  in  effect,  was  considered  a  proper  basis  from  which  to  deter- 
mine the  reasonable  expenses  and  revenues  of  a  telephone  company  in 
the  immediate  future. 

Return  —  Operating  expenses  —  Allocation  of  wages, 

5.  The  wages  of  a  lineman,  a  portion  of  whose  time  is  devoted  to 
new  construction  and  replacements,  should  be  allocated  between  depre- 
ciation and  current  maintenance. 

Return  —  Reasonableness  as  a  whole  —  Telephoi%e  plants  —  Tolls. 

6.  The  value,  return,  and  cost  of  operation  of  a  local  exchange  and 
a  toll  plant,  the  toll  lines  being  in  the  nature  of  extensions  of  the  local 
line,  were  considered  as  if  the  entire  property  were  a  single  operating 
unit. 

Return  —  Telephones  —  Amount, 

7.  A  return  of  7.2  per.  cent  was  allowed  a  telephone  company. 

[July  6,  1921.] 
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Application  for  increased  telephone  rates;  existing  rate 
€chedule  contained  in  effect. 

Lindly,  Vice  Chairman:  On  January  24,  1921,  the  Litch- 
field Telephone  Company  filed  with  the  Public  Utilities  Com- 
mission an  application  for  rehearing  on  an  order  entered  in  this 
cause  by  the  Public  Utilities  Commission  on  January  6,  1921. 
The  telephone  company  alleged  that  the  Commission  had  miscon- 
strued certain  exhibits  submitted  by  the  company  relating  to 
operating  expenses  and  that  as  a  result  the  findings  were  not 
properly  made.  The  history  of  the  prior  proceedings  is  as  fol- 
lows : 

On  October  11,  1920,  the  Litchfield  Telephone  Company  filed 
with  the  Public  Utilities  Commission  rate  schedule  I.  P.  U.  C. 
4,  in  which  it  was  proposed  to  increase  the  rates  for  telephone 
service  in  Litchfield,  county  of  Montgomery,  and  vicinity.  These 
proposed  rates  were  suspended  by  an  order  until  March  11,  1921, 
pending  a  hearing  and  decision  thereon.  The  matter  came  on  for 
liearing  on  November  29,  1920,  at  which  time  the  company  sub- 
stituted revised  rate  schedule  I.  P.  U.  C.  4  containing  the  rates 
on  which  the  proceedings  were  based.  The  present  and  proposed 
rates  are  as  follows: 


Individual  line  business  stations  . 
Two-party  line  business  stations  . . 
Individual  line  residence  stations  . 
Two-party  line  residence  stations  . 
Four-party  line  residence  stations  . 

rural  party  line  stations  

Switching  rural  stations 

Business  extension  stations 

Kesidcnce  extension  stations 

Extension  bells    

Extra  listing  of  name  in  directory 


Annual  Hates. 

Present. 

Proposed. 

$39.00 

$48.00 

33.00 

42.00 

30.00 

39.00 

24.00 

33.00 

18.00 

27.00 

27.00 

36.00 

12.00 

9.00 

9.00 

6.00 

6.00 

3.00 

3.00 

6.00 

6.00 

Note.  A  discount  of  25  cents  per  month  applies  to  rates  for  business, 
residence,  and  rural  stations,  except  rates  for  extension  stations,  extension 
bells,  and  extra  listing,  if  payment  is  made  monthly  on  or  before  6  P.  M. 
on  the  10th  day  of  the  month  in  which  service  is  rendered. 

At  the  hearing  held  by  the  Public  Utilities  Commission,  on 
November  29,  1920,  all  interested  parties  were  represented ;  evi- 
<.lence  was  admitted  and  the  case  taken  on  the  record.  This  record 
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was  the  basis  of  an  order  issued  by  the  said  Commission  on  Janu* 
ary  5,  1921.  wherein  the  company  was  authorized  to  charge  cer- 
tain rates  that  were  lower  than  those  prepared  by  it. 

The  Litchfield  Telephone  Company  refused  to  accept  the  modi- 
fied schedule  of  rates  authorized  by  the  Public  Utilities  Commis* 
sion  in  the  aforesaid  order,  filed  the  application  for  a  rehearing 
and  continued  to  operate  under  rate  schedule  I.  P.  TT.  C.  3.  The 
said  Commission  granted  the  application  for  a  rehearing  and 
after  all  the  interested  parties  were  duly  notified,  the  matter 
came  on  for  hearing  on  March  11,  June  22  and  June  28,  1921. 
The  Litchfield  Telephone  Company  was  represented  by  its  attor- 
ney Paul  Mc Williams ;  and  the  city  of  Litchfield  was  represented 
by  B.  R.  Kinder,  city  attorney. 

During  the  progress  of  the  rehearing  much  evidence  was  ad- 
duced, all  in  addition  to  that  previously  before  the  Public  Utili- 
ties Commission,  and  on  which  the  order  of  January  5, 1921,  was 
based.  The  accounting  staff  of  the  Commission  was  instructed 
to,  and  made  a  complete  audit  of  the  books  and  records  of  the 
Litchfield  Telephone  Company,  and  the  results  thereof  were  sub- 
mitted in  a  report  showing  the  balance  sheet  of  the  Litchfield 
Telephone  Company  as  of  April  1,  1921;  income  and  expense 
statements  for  the  year  ending  December  31,  1920,  and  four 
months'  period  ending  April  30,  1921 ;  statement  of  toll  revenues 
for  the  years  1916  to  1920,  inclusive;  analysis  of  maintenance 
expenses,  other  traffic  expenses,  general  expenses,  taxes,  deprecia- 
tion reserve,  and  profit  and  loss  statements ;  statement  of  classi- 
fication and  distribution  of  subscribers'  stations;  and  statement 
of  additions  to  plant  and  equipment  from  December,  1910,  to 
April  30,  1921.  The  engineering  staff  of  the  Commission  sub- 
mitted an  analysis  of  material  and  supplies  which  the  records  of 
the  company  showed  were  used  for  maintenance  of  plant  during 
the  period  from  January  1,  1920,  to  April  30,  1921.  The  en- 
gineering staff  also  submitted  a  report  containing  an  analysis  of 
toll  revenues  and  an  estimate  of  the  value  of  the  toll  property. 
The  annual  reports  of  the  Litchfield  Telephone  Company,  as  filed 
with  the  Public  Utilities  Commission,  were  made  a  part  of  the 
record. 

[1]  The  fair  ratemaking  value  of  the  Litchfield  Telephone 
Company's  property  was  fixed  by  the  Public  Utilities  Commis- 
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skm  in  its  order  of  January  6,  1921,  at  $55,000  as  of  October  1, 
1920.  As  this  finding  included  all  elements  of  value  of  the  prop- 
erty then  under  consideration,  both  tangible  and  intangible,  in- 
cluding going  value,  and  is  not  attacked  by  the  utility,  it  is  not 
subject  to  review.  Certain  additions  to  this  finding  must  be  made 
to  cover  items  of  cost  not  previously  considered  and  which  were 
brought  to  light  during  the  progress  of  the  rehearing.  The  items 
that  must  be  added  to  the  value  as  of  October  1,  1920,  are  the 
cost  of  additions  made  since  that  date,  the  value  of  the  toll  prop- 
erty not  previously  included,  and  an  increased  allowance  for 
working  capital  required  by  reason  of  the  increase  in  operating 
expenses. 

[2]  The  evidence  of  record  indicates  liat  the  sum  of  $3,500 

I  fairly  represents  the  present  value  of  the  toll  plant  and  equip- 

i  ment    The  report  of  the  accounting  staff  shows  that  the  company 

charged  $4,472  to  its  capital  account  for  additions  to  plant  and 

I  equipment  during  the  years  1919  and  1920.    The  evidence  sub- 

mitted by  the  engineering  staff  indicates  that  during  the  year 
1920,  the  Litchfield  Telephone  Company  charged  to  operating 
accounts  certain  items  that  should  properly  haye  been  charged 
either  to  capital  account  dr  to  depreciation.  From  the  evidence 
of  record  it  appears  that  the  sum  of  $500  fairly  represents  the 

I  amount  that  should  be  added  to  the  finding  of  value  to  correct  for 

charges  improperly  made  to  operating  accounts.  The  record 
f^ows  that  since  July  1,  1919,  the  operating  expenses  of  the 
Litchfield  Telephone  Company  have  increased  by  reason  of  the 
increase  in  cost  of  labor  and  material.  Therefore,  a  larger  work- 
ing capital  is  necessary  in  order  to  properly  conduct  the  business 

,  of  furnishing  telephone  service  in  Litchfield  and  vicinity.    Con- 

sideration will  be  given  to  all  these  items  in  the  finding  of  value 
made  hereinafter. 

[3]  The  Conmiission's  accounting  staff  submitted  an  analysis 
of  depreciation  reserve  of  the  Litchfield  Telephone  Company 
from  January  1,  1916,  to  April  30,  1921,  which  shows  that  on 
January  1,  1921,  the  total  credits  to  depreciation  reaerre 
amounted  to  $26,464.89,  and  the  total  charges  for  r^lacement  of 

I  plant  amounted  to  $226.97,  resulting  in  a  reserve  as  of  January 

1, 1921,  of  $26,237.92.  In  the  order  entered  in  Docket  Case  No. 
9366,  the  Public  Utilitiee  Commission  authorized  the  Litchfield 
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Telephone  Company  to  set  aside  as  a  depreciation  reserve  the 
amount  of  $3,500  per  annum,  and  while  the  record  shows  that 
this  amount  was  set  aside  from  the  earnings  of  the  company  the 
only  debits  from  this  account  during  the  year  1920  amounted  to 
$214.97. 

A  public  utility  is  required  to  replace  the  various  units  of  its 
property  as  they  reach  the  end  of  their  useful  period,  and  this 
Commission  realizes  the  necessity  of  providing  a  fund  to  meet  the 
cost  of  such  replacement.  Such  a  fund  is  provided  by  annual  con- 
tributions from  earnings  and  the  amount  of  such  contributions 
may  be  fixed  by  this  Commission,  as  §  14  of  the  Illinois  Com- 
merce Commission  act  provides:  "The  Commission  may,  from 
time  to  time,  ascertain  and  determine  and  by  order  fix,  the 
proper  and  adequate  rate  of  depreciation  of  the  several  classes  of 
property  for  each  utility." 

From  a  consideration  of  the  record  in  this  cause,  it  appears 
that  the  annual  amounts  which  have  been  set  aside  from  earnings 
by  the  Litchfield  Telephone  Company  in  the  past  have  resulted 
in  the  accumulating  of  a  depreciation  reserve  account  consider- 
ably in  excess  of  the  actual  requirements  of  the  company  in  main- 
taining the  integrity  of  its  investment/  In  view  of  the  situation 
as  indicated  by  the  record,  the  Commission  is  of  the  opinion  that 
the  fund  carried  as  a  reserve  for  accruing  depreciation  may  be 
considerably  reduced  without  affecting  the  investment  of  the  com- 
pany. The  record  shows  that  the  property  of  the  Litchfield 
Telephone  Company  was  extensively  rebuilt  in  and  subsequent  to 
1910  and  that  but  few  of  the  major  items  of  the  plant  have  had 
to  be  replaced  since  that  date.  As  a  result  there  has  not  been  a 
largo  charge  to  depreciation,  but  this  condition  will  not  continue 
indefinitely  and  it  is  expected  that  in  the  future  such  charges  wiU 
be  considerably  greater. 

The  Commission  believes  that  a  depreciation  reserve  should  be 
accumulated  only  to  the  amount  necessary  to  protect  the  integrity 
of  the  investment  and  that  the  subscribers  should  not  be  required 
to  pay  rates  that  will  permit  of  building  a  reserve  beyond  that  ac- 
tually necessary  to  replace  the  items  of  plant  as  they  reach  the  end 
of  their  useful  life.  The  Commission  is  of  the  opinion  that  in 
this  instant  case  a  reserve  of  $18,000,  which  is  substantially 
thirty  per  cent  of  the  fair  value  of  the  plant  as  found  herein- 
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afto*,  is  suflScient ;  and  further  the  Commission  is  of  the  opinion 
that  until  the  reserve  has  been  reduced  to  this  amoimt,  rates  for 
telephone  service  in  Litchfield  should  be  fixed  so  as  to  provide 
only  for  operating  expenses  and  a  fair  return  on  the  value  of  the 
j)roperty. 

[4]  The  exhibits  submitted  by  the  Litchfield  Telephone  Com- 
pany in  reference  to  operating  expenses  consist  of  the  totals  for 
the  several  accounts  carried  on  the  books  of  the  company,  and  are* 
not  analyzed  to  an  extent  that  would  indicate  vehether  the  ex- 
I)enditures  listed  were  properly  chargeable  thereto.  The  exhibits 
submitted  by  the  accounting  staff  of  the  Commission  are  com- 
plete, especially  for  the  period  from  January  1,  1920,  to  April 
30,  1921.  During  the  period  from  January  1,  1920,  to  April 
30,  1921,  the  Litchfield  Telephone  Company  made  increases  in 
the  salaries  and  wages  paid  its  employees,  during  which  period 
the  present  rates  have  been  in  effect  The  operating  expenses  and 
revenues  for  this  period  are  therefore  a  proper  basis  from  which 
to  determine  the  reasonable  expenses  and  revenues  of  the  Litch- 
field Telephone  Company  in  the  immediate  future. 

Considerable  evidence  has  been  submitted  relating  to  the  in- 
crease in  wages  made  to  the  employees  of  the  Litchfield  Telephone 
Company  and  also  regarding  the  increase  in  the  number  of  such 
employees.  The  record  shows  that  due  to  competition  for  labor 
in  this  city  the  wages  paid  by  the  company  must  of  necessity  be 
fixed  so  as  to  permit  it  to  meet  these  competitive  conditions  and 
retain  an  efficient  operating  force. 

[5]  As  to  the  increase  in  the  number  of  employees,  it  appears 
from  a  study  of  the  record  that  the  number  of  operators  is  not 
greater  at  the  present  time  than  could  reasonably  be  expected  to 
assure  adequate,  reliable  service.  As  to  the  additional  lineman^ 
it  appears  that  although  the  employment  of  this  additional  line- 
man may  be  necessary,  a  considerable  portion  of  his  time  will  be 
spent  on  new  construction  and  in  replacements  to  the  existing 
plant  which  will,  of  course,  be  properly  charged  to  depreciation. 
The  Commission  is  of  the  opinion  that  one  wire  chief  and  one 
lineman  will  be  all  that  is  necessary  for  the  ordinary  mainte- 
nance of  the  plant 

It  also  appears  that  the  general  office  salaries  may  be  reduced 

by  dispensing  with  the  services  of  one  of  the  employees  recently 
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added  to  the  pay  roll  without  materially  affecting  the  eflBciency 
of  the  organization. 

[6]  In  setting  np  its  figures  showing  the  operating  revenue, 
the  petitioner  herein  has  allocated  to  local  exchange  operation  all 
of  thB  toll  received  as  commission  on  toll  messages  from  connect- 
ing companies  and  25  per  cent  of  the  revenue  derived  from  toll 
messages  sent  over  its  own  toll  lines.  Counsel  for  the  petitioner 
argues  that  this  is  a  reasonable  allocation  of  the  toll  revenues,  but 
at  the  same  time  admits  that  this  allocation  would  give  the  com- 
pany an  annual  return  of  substantially  one  hundred  per  cent  on 
the  value  of  the  toll  plant  Counsel  cites  a  decision  of  the  Pub- 
lic Utilities  Commission  of  Kansas,  in  Docket  Case  No.  4052, 
in  support  of  his  contention,  but  this  Commission  does  not  find 
anything  in  that  citation  that  is  applicable  to  the  instant  case. 

From  the  record  it  appears  that  the  toll  property  of  this  utility 
is  not  extensive  and  the  so-called  toll  lines  are  of  the  nature  of 
extensions  to  the  local  lines.  The  operating  accounts  of  the  local 
exchange  and  the  toll  plant  are  combined  and  it  is  not  possible  to 
obtain  from  them  the  cost  of  operating  the  toll  property  alone. 
In  other  words,  the  property  is  in  every  respect  a  single  operating 
unit,  and  the  Commission  believes  that  its  operation  as  a  single 
unit  is  proper  and  to  the  best  interests  of  the  public.  Therefore, 
the  Commission  in  passing  upon  the  issue  involved  in  this  cause 
will  consider  the  entire  property  as  one  unit  with  respect  to 
value,  return,  and  cost  of  operation. 

[7]  Having  considered  all  of  the  factors  discussed  in  the  para- 
graphs just  preceding  and  all  evidence  of  record,  it  appears  that 
a  fair  allowance  for  operating  expenses  for  the  ensuing  year,  ex- 
clusive of  depreciation,  but  including  taxes  and  all  miscellaneoua 
deductions  from  gross  income,  is  $26,385.  The  net  annual  income 
under  the  rates  now  in  effect,  for  the  same  period,  including  the 
total  net  toll  revenues  for  the  ensuing  year,  will  be  $30,779,  so 
that  the  net  annual  revenue,  available  for  return,  will  be  $4,394. 
This  amount  will  pay  a  return  of  7.2  per  cent  upon  the  fair  value 
of  the  property  of  the  Litchfield  Telephone  Company,  as  herein- 
after foimd.  Exhibits  submitted  by  the  Litchfield  Telephone 
Company  indicate  that  the  application  of  the  proposed  increased 
rates  stated  in  rate  schedule  I.  P.  TT.  C.  4,  will  result  in  an  in- 
crease in  annual  operating  revenues  of  approximately  $10,266. 
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This  increase  in  operating  revenues  will  result  in  a  net  annual  in- 
come of  $14,600,  which  is  a  return  of  24  per  cent  upon  a  fair 
value  of  the  property  of  $61,000,  and  the  Commission  considers 
this  rate  of  return  to  be  excessive. 

The  findings  and  order  made  hereinafter  differ  from  those 
made  by  the  Public  Utilities  Commission  in  this  case  January  5, 
1921.  The  difference  is  due  entirely  to  the  fact  that  the  addi- 
tional evidence  adduced  during  the  progress  of  the  rehearing 
brought  to  light  pertinent  information  not  before  the  prior  Com- 
mission. In  view  of  these  additional  facts  it  is  necessary  to  make 
new  findings  and  enter  an  order  in  accordance  therewith. 

The  Conmiission,  having  considered  the  record  in  this  cause, 
the  representations  and  arguments  made,  and  being  fully  advised 
in  the  premises,  finds  as  follows : 

(1)  That  the  order  entered  by  the  Public  Utilities  Commission 
in  this  cause  on  January  5,  1921,  should  be;  vacated  and  set  aside. 

(2)  That  the  fair  ratemaking  value  of  the  property  of  the 
Litchfield  Telephone  Company  used  and  useful  in  rendering  tele- 
phone service  at  Litchfield  and  vicinity,  including  toll  plant, 
local  exchange,  working  capital,  materials  and  supplies^  going 
value,  and  all  other  elements  of  value,  both  tangible  and  intangi- 
ble, is  $61,000,  as  of  January  1,  1921. 

(3)  That  the  present  depreciation  reserve  is  in  excess  of  the 
requirements  of  the  company,  and  that  for  two  years  from  the. 
date  of  this  order,  or  until  such  time  as  the  amount  in  the  reserve^ 
shall  be  reduced  to  $18,000,  the  company  should  not  be  required 
to  make  any  further  contributions  to  this  fund. 

(4)  That  a  fair  allowance  for  annual  operating  expenses  of  the 
Litchfield  Telephone  Company  for  the  ensuing  year  is  $26,386, 
and  the  total  annual  operating  revenue  under  the  present  schedule 
of  rates,  for  the  same  period,  will  be  $30,779,  thus  resulting  in  a 
net  annual  income  of  $4,394,  which  is  a  return  of  7.2  per  cent 
upon  a  fair  value  of  the  property  of  $61,000. 

(5)  That  the  schedule  of  rates  now  in  effect  is  just  and  reason- 
able and  should  be  continued  in  effect 

(6)  That  the  proposed  schedule  of  rates  as  stated  in  revised 

rate  schedule  I.  P.  U.  C.  4,  filed  jfv  ovember  29, 1920,  will  increase 

the  annual  operating  revenue  by  approximately  $10,260,  thus  re- 
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suiting  in  a  net  annnal  income  of  $12,799,  which  is  a  return  of 
24  per  cent  upon  the  fair  value  of  the  property  of  $61,000. 

(7)  That  the  rate  of  return  under  the  proposed  rates  is  exces- 
sive and  therefore  the  proposed  rates  should  be  permanently  sus- 
pended. 


KANSAS  SUPREMS  COURT. 

STATE  EX  BEL.  EICHARD  J.  HOPKINS,  ATTOENEY 
QENEEAL  at  al. 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  EAILWAY  COMPANY 

et  aL 

[No.  23540.] 
(-^  Kan.  — ,  197  Pac.  194.) 

Mandamus  —  Appeal  from  Comm.ission  order. 

It  is  the  public  policy  of  this  state,  established  by  the  legislature, 
that  any  controversy  which  falls  within  the  scope  of  the  jurisdiction 
of  the  Public  Utilities  Commission  shall  be  adjusted  there,  subject  to 
such  review  by  the  courts  as  the  law  prescribes,  and  the  Civil  Code, 
providing  that  the  writ  of  mandamus  may  not  issue  in  any  case  where 
there  is  a  plain  and  adequate  remedy  in  the  ordinary  course  of  law, 
snust  be  interpreted  accordingly.  Clay  County  Co-operative  Teleph. 
Asso.  y.  Southwestern  Bell  Teleph.  Co.  107  Kan.  169,  P.U.R.1920F,  251» 
190  Pac.  747,  followed. 

[April  15,  1921.] 

Headnote  by  the  Coubt. 

OsiQiNAL  proceeding  for  a  writ  of  mandamus  against  a  rail- 
way; peremptory  writ  of  mandamus  denied  and  the  action  dis- 
missed. 

Appearances:  Richard  J.  Hopkins,  Attorney  General,  and 
A.  E.  Helm,  of  Topeka,  for  plaintiffs;  W.  R.  Smitli,  O.  J.  Wood, 
A.  A.  Scott,  R.  W.  Blair,  and  Luther  Bums,  all  of  Topeka, 
Samuel  W.  Sawyer,  of  Kansas  City,  Missouri,  James  L.  Cole- 
maii,  of  Chicago,  Illinois,  R.  R.  Vermilion  and  W.  F.  Lilleston, 
both  of  Wichita,  W.  P.  Waggener,  of  Atchison,  and  W.  W. 
Brown,  of  Parsons,  for  defendants. 

P,U.R.1921E. 


Digitized  by 


Google 


STATE  EX  REL.  HOPKINS  v.  ATCHISON,  T.  &  S.  F.  R.  CO.      13S 

Marshall,  J. :  After  filing  the  opinion  in  this  action  on  April 
11,  1921  (197  Pac  192),  the  plaintiff  asked  that  the  matter  be 
heard  on  the  allegations  in  the  petition  charging  discrimination 
in  the  rates  on  stock  and  feeder  cattle.  This  would  amount  to 
mandamus  to  compel  the  defendants  to  cease  charging  shippers 
of  stock  and  feeder  cattle  within  this  state  the  discriminatory 
rates  alleged  in  the  petition  without  first  submitting  the  matter 
to  the  Public  Utilities  Conunission. 

This  matter  is  disposed  of  by  Clay  County  Cooperative  Teleph. 
Asso.  V.  Southwestern  Bell  Teleph.  Co.  107  Kan.  169,  P.U.R. 
1920F,  251,  256,  190  Pac.  747,  in  the  following  language: 

"The  plaintiff  argues  that  it  is  entitled  to  relief  by  writ  of 
mandamus  granted  by  this  court,  independently  of  the  action 
of  the  Court  of  Industrial  Relations.  The  purpose  of  the  writ 
of  mandamus  is  to  compel  performance  of  a  clear  legal  duty. 
It  is  said  the  defendants  rest  under  the  clear  l^al  duty  not  to 
discriminate  against  the  plaintiff  by  excluding  its  telephone 
system  from  physical  connection  with  their  telephone  systems, 
because  of  certain  provisions  of  the  Public  Utilities  Act  With- 
out expressing  an  opinion  on  the  subject,  it  will  be  assumed,  for 
the  purpose  of  a  decision,  that  this  claim  is  correct.  Neverthe- 
less, an  original  action  of  mandamus  is  not  the  proper  remedy. 

"The  writ  of  mandamus  may  not  be  issued  in  any  case  where 
there  is  a  plain  and  adequate  remedy  in  the  ordinary  course  of 
law.  Gen.  Stat.  1915,  §  7647.  This  statute  is  merely  declaratory 
of  the  common  law.  The  plaintiff  has  a  plain  and  adequate 
remedy  by  application  to  the  Court  of  Industrial  Relations,  as 
the  legal  successor  to  the  Public  Utilities  Conunission.  It  is 
said,  however,  that  such  remedy  is  out  of  the  ordinary  course  of 
law,  and  the  case  of  Larabee  Flour  Mills  Co.  v.  Missouri  P.  R. 
Co.  74  Kan.  808,  88  Pac.  72,  is  cited.  That  case  was  decided 
many  years  ago,  when  public  utilities  regulation  in  this  state 
was  confined  to  railroads.  A  tribunal  with  the  jdrisdiction  and 
powers  of  the  Court  of  Industrial  Relations  was  beyond  the  range 
of  l^slative  vision,  and  all  remedies  were  regarded  as  unusual 
and  out  of  the  ordinary  course  which  did  not  follow  closely  the 
ancient  paths  of  law  and  equily.  The  case  was  one  to  compel 
resumption  of  a  definite  service  under  established  conditions — 
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switchiBg  cars  from  a  mill — ^which  had  simply  been  discontinued. 
The  court  had  nothing  to  do  but  to  conmiand  restoration  of  the 
service.  The  case  fell  naturally  within  the  ordinary  jurisdiction 
of  the  courts  in  mandamus,  and  the  court  took  jurisdiction  at 
once.  It  is  now  clearly  perceived  that  what  is  most  aeeded  in 
the  field  of  business  intercourse  is  expert  administrative  adjust- 
ment, and  not  court  adjudication.  Advancing  step  by  step  accord- 
ing to  that  principle,  the  legislature  superseded  the  Board  of 
Railroad  Commissioners  with  the  Public  Utilities  Commission, 
gave  it  authority  to  r^ulate  public  utilities  generally,  and  then 
superseded  the  Public  Utilities  Commission  with  the  Court  of 
Industrial  Relations,  and  gave  it  greatly  amplified  powers.  The 
policy  has  become  the  settled  policy  of  the  state.  It  contemplates 
that  any  controversy  which  naturally  falls  within  the  scope  of 
the  jurisdiction  of  the  Court  of  Industrial  Relations  shall  be 
adjusted  there,  subject  to  such  review  by  the  courts  as  the  statute 
provides,  and  the  mandamus  statute  must  be  interpreted  accord- 
ingly. The  present  controversy  is  peculiarly  one  of  the  kind 
just  referred  to.'^ 

The  state  relies  on  the  principle  followed  in  Larabee  Flour 
Mills  Co.  V.  Missouri  P.  R.  Co.  supra,  but  the  facts  in  that  case 
are  different  from  those  in  the  present  case.  Here  the  state  is 
asking  that  the  defendants  be  compelled  to  remove  a  discrimina- 
tion, the  existence  of  which  is  denied,  in  the  rates  for  the  ship- 
ment of  stock  and  feeder  cattle.  In  the  Larabee  Case  the  plain- 
tiff asked  the  court  to  compel  the  defendant  to  resume  a  specific 
service  which  had  been  suspended,  a  service  which  the  defendant 
was  under  the  law  compelled  to  perform,  and  a  service  for  the 
suspension  of  which  there  was  no  excuse,  nor  any  way  to  avoid 
its  resumption.  That  ease  was  disposed  of  after  answer,  after 
the  appointment  of  a  Commissioner  to  take  the  evidence,  after  the 
evidence  had  been  taken  and  the  Commissioner  had  reported 
thereon,  and  a  final  conclusion  was  not  reached  until  after  the 
lapse  of  years. 

When  Larabee  Flour  Mills  Company  v.  Missouri  Pacfiic  Rail- 
way Company  was  decided,  the  law  that  has  developed  into  the 
present  public  utilities  law  was  new,  and  its  validity  was  being 
hotly  contested.    The  extent  of  the  powers  that  could  be  given  to 
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regulating  bodies  had  not  been  settled  by  the  courts.  Shortly 
previous  an  act  establishing  what  was  known  as  the  court  of 
visitation  had  been  held  unconstitutional  (State  v.  Johnson,  61 
Kan.  803,  60  Pac.  1068,  49  L.R.A.  662),  and  not  until  after  the 
Larabee  Case  was  decided  was  the  law  creating  the  Board  of 
Bailroad  Commissioners  held  valid  (State  ex  rel.  Taylor  v.  Mis- 
sonri  P.  R  Co.  76  Kan.  467,  92  Pac.  606).  While  the  service 
sought  to  be  compelled  in  the  Larabee  Case  was  simple,  and  re- 
fjuired  no  expert  evidence  or  information  to  enable  the  conrt  to 
reach  a  conclusion,  yet  if  that  case  were  presented  to  this  court 
at  the  present  time,  probably  the  court  would  say  to  the  applicant, 
^'The  law  has  given  you  a  remedy  before  the  Public  Utilities 
Commission,  and  you  must  go  to  that  Commission  before  resort- 
ing to  the  courts." 

The  plaintiff  desires  an  immediate  determination  of  this  entire 
<?ontroversy,  for  the  reason  that  delay  will  make  any  judgment 
that  may  be  rendered  in  its  favor  of  no  effect.  The  defendant 
<lenies;  "both  as  a  matter  of  fact  and  as  a  matter  of  law,"  that 
the  present  rates  are  discriminatory  against  Kansas  shippers. 
This  presents  questions  of  fact  which  must  be  determined  on 
-evidence,  a  part  of  which  is  of  necessity  expert,  and  concerning 
which  the  court,  if  it  reaches  a  right  conclusion,  must  have  the 
aid  of  experts.  This  will  compel  such  a  delay  as  will  carry  the 
final  judgment  beyond  the  time  that  will  benefit  shippers  of  stock 
and  feeder  cattle  in  this  state. 

A  peremptory  writ  of  mandamus  is  denied,  and  the  action  is 
dismissed. 

All  the  Justices  concurring. 


NEW  YORK  PUBIilC  SERVICE  COMMISSION. 

CUSTOMERS  IN  HAMLETS  OF  KATONAH,  BEDFOKD, 
BEDFOED  HILLS  AND  BEDFORD  CENTRE 

V. 

KATONAH  LIGHTING  COMPANY. 

[Cases  Nos.  7951,  7952.] 
Valuation  —  Standby  equipment  —  Elevtricity. 

1.  The  value  of  a  steam  generating  plant  not  in  actual  use  on  ac- 
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count  of  a  three-year  eontraet  by  which  an  electric  utility  received  ciar> 
rent  from  a  wholesale  supply  company,  was  included  as  an  item  of 
fixed  capital. 
Valiuition  —  Overheads  —  Electridt/y. 

2.  No  allowance  was  made  for  organization  and  general  overheads 
in  the  case  of  an  electric  utility  which  had  been  under  Commission 
control  practically  since  its  inception,  on  the  ground  that  its  books 
should  include  all  capital  expenditures  and  no  further  allowance 
should  be  made. 

Valuation  —  Workhig  capital  —  I^etermituitUm,  of  —  Electricity. 

3.  Working  capital  of  an  electric  utility  should  include  what  is 
necessary  for  materials  and  supplies  and  also  such  a  sum  as  is  neces- 
sary to  enable  the  company  to  operate  until  its  current  bills  for  elec- 
tricity have  been  paid. 

JEtetum  —  Operating  expenses  —  Inefficiency  —  Electricity. 

4.  A  loss  of  38.2  per  cent  of  electric  current  generated  or  pur- 
chased, was  held  to  be  excessive. 

Bates  —  Electricity  —  Street  lighting  —  Deficiency. 

6.  Individual  oonsumers  should  not  be  called  upon  to  pay  higher 
rates  to  offset  a  deficiency  in  street  lighting  revenues. 
Itetum  —  Electricity  —  Amount. 

6.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  an  electrie 
company. 

[July  14,  1921.] 

Complaint  against  electric  rates ;  rates  reduced. 

Appearances:  John  R.  Jones,  New  York  City,  as  attorney  for 
complainants  in  both  cases,  with  W.  G.  Bliss,  Katonah,  as  chair- 
man, and  W.  L.  Smith  and  H.  McAtanmey,  Katonah,  Dr.  L.  R. 
Stoddard  and  Lloyd  B.  Cox,  Bedford  Centre,  and  H.  E.  Hooper 
itnd  John  R.  Jones,  Bedford  Hills,  as  members  of  conunittee 
representing  complainants,  also  in  person;  Ddward  P,  Barrett, 
Katonah,  as  attorney  for  respondent,  with  Harrison  T.  Slosson, 
Katonah,  of  counsel. 

Semple,  Commissioner :  This  is  a  complaint  by  certain  cus- 
tomers of  the  Katonah  Lighting  Company  against  the  existing 
rates  for  lighting  and  power  in  the  hamlets  of  Katonah,  Bedford, 
Bedford  Hills,  and  Bedford  Centre.  These  rates  became  effec- 
tive December  1,  1920,  and  are  as  follows; 

Lighting. 

A  service  charge  of  $2  per  month  per  consumer  in  the  hamlets 
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cf  Katonah  and  Bedford  Hills,  and  $2.50  per  month  per  con- 
sumer in  the  remainder  of  the  company's  territory  plus  an  energy 
charge  of  15  cents  per  kilowatt  hour  in  all  localities. 

Power  and  Heat. 

A  service  charge  of  $2  per  month  for  first  horsepower  or  less 
and  75  cents  per  month  for  each  additional  horsepower  of  in- 
stalled capacity  plus  an  energy  charge  of  6  cents  per  kilowatt 
hour. 

The  Katonah  Lighting  Company  serves  a  widely  scattered  ter- 
ritory and  has  less  than  700  consumers,  among  whom  are  a  largp 
number  of  so-called  summer  residents  who  maintain  large  estab- 
lishments and  have  correspondingly  large  demands  on  the  system 
but  only  for  a  few  months  in  a  year.  This  results  in  a  very  poor 
load  factor  and  a  correspondingly  high  cost  of  service. 

The  company  has  a  steam  generating  plant  at  Bedford  Hills 
which  it  operated  until  it  entered  into  a  contract  with  the  West- 
chester Lighting  Company  for  the  purchase  of  electrical  energy 
on  or  about  the  l7th  day  of  May,  1920.  The  steam  plant,  al- 
though fairly  modern,  has  apparently  been  rather  ineflSciently 
operated  as  the  pounds  of  coal  per  kilowatt  hour  generated  is 
high  for  companies  in  its  class,  being  13.07  for  1918,  12.84  for 
1919  and  13.20  for  1920. 

The  contract  with  the  Westchester  Lighting  Company  con- 
tinues in  effect  for  three  years  and  provides  for  an  annual  charge 
of  $5,000  plus  an  energy  charge  of  3.5  cents  per  kilowatt  hour, 
subject  to  a  coal  clause  of  0.05  cents  per  kilowatt  hour  for  each 
5  per  cent  increase  or  decrease  from  the  base  price  for  coal  of  $6 
per  long  ton  f .  o.  b.  New  Eochelle  Plant.  A  fair  estimate  for  cost 
of  coal  would  seem  to  be  $7.50  per  long  ton  or  5-5  per  cent  incre- 
ments or  a  coal  clause  of  0.25  cents  making  a  total  kilowatt  hour 
price  of  3.75  cents. 

Bate  Base. 

The  company  as  of  December  31,  1920  reports  its  fixed  capital 
as  $131,259.48  including  the  generating  apparatus  which  is  now 
not  in  actual  service.  This  standby  equipment  is  shown  on  the 
books  as  follows: 
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Boilers    . . , $135655.35 

Engines    7,210.31 

Generators    3,959.90 

Access,  electric  equipment   (Est.)    600.00 

Miscellaneous  power  plant  equipment   293.00 

$25,726.9a 

[1,  2]  As  the  contract  with  the  Westchester  Lighting  Company- 
only  runs  for  three  years  and  the  generating  apparatus  is  kept  in 
condition  to  be  operated  on  short  notice,  it  should  be  allowed  tx^ 
remain  in  fixed  capital  and  so  be  included  in  the  rate  base.  The 
company,  through  its  expert,  claims  that  an  additional  allowance 
l^hould  be  made  for  organization  and  general  overheads  but  as  this 
company  practically  since  its  inception  has  been  under  the  juris- 
diction of  the  Commission,  2nd  District,  it  appears  reasonable 
that  its  books  should  include  all  capital  expenditures  and  no  fur- 
ther allowance  should  be  made.  All  security  issues  of  this  com- 
pany have  been  approved  by  the  Commission,  2nd  District. 

[3]  The  company  as  of  December  31,  1920,  reports  materials 
and  supplies  as  $1,037.40.  Working  capital  should  include  wiiat 
is  necessary  for  materials  and  supplies  and  also  include  such  a 
sum  as  is  necessary  to  enable  the  company  to  carry  itself  until  its 
current  bills  for  current  have  been  paid  in  by  the  consumers. 
This  company  is  in  duty  bound  to  make  more  effort  than  it  has 
heretofore  made  to  collect  its  outstanding  accounts.  The  work- 
ing capital  of  this  company,  thereafter  necessary  for  its  reason- 
able efficient  operation  should  not  exceed  $5,500,  and  this  amount 
will  be  allowed.  The  company  as  of  December  31,  1920,  reports 
a  reserve  for  accrued  amortization  of  capital  of  $17,324.16.  A 
study  of  the  record  indicates  that  the  company  during  its  exist- 
ence  has  not  earned  a  full  return  upon  its  investment  and  that  the 
reserve  represents  purely  a  book  figure  and  has  not  been  con- 
tributed by  the  rate  payers.  It  should,  therefore,  not  be  deducted 
in  this  case  in  arriving  at  the  rate  base  which  would  then  be 

Fixed  capifcal    $161,259.4a 

Working  capiUl    6,500.00 

$168J59.4a 

Revenue. 

Assuming  that  the  kilowatt  hours  sold,  for  the  existing  year^ 
will  equal  those  reported  by  the  company  for  year  1920,  the  rev- 
enue from  the  existing  rates  WDuld  be: 
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Classification. 

Kw.  Hr. 
Sold. 

Revenue. 

Per  Kw.  Hr. 

Municipal  street  lighting , , , 

16,760 

190,672 

82,116 

I$l,356.00 

28,600.80 

4,926.96 

20,310.00 

0809 

Commercial  metered  lighting  ....... 

Commercial  metered  power  ......... 

.1500 
060() 

Service  charge 

Total  from  sales  of  energy  ...•••... 

289,548 

$55,193.76 
727.26 

1905 

Merchandise  and  jobbing  

$55,921.02 

Expense. 

The  company  submitted  figures  showing  total  estimated  operat- 
ing expenses  including  taxes  and  uncollectible  bills  of  $36^,288.- 
27  or,  deducting  the  $20,536.97  for  purchase  of  energy,  an  esti- 
mate of  $15,139.50.  This  agrees  very  closely  with  the  estimates 
made  by  the  engineers  of  the  Commission. 

[4]  For  the  year  1920,  the  company  generated  or  purchased 
472,  829  kilowatt  hours  and  sold  or  used  292,048  kilowatt  hours 
leaving  a  "lost  or  unaccounted  for"  of  180,781  kilowatt  hours,  or 
38.2  per  cent  This  appears  to  be  an  excessive  loss  but  as  the 
figures  for  street  lighting  are  estimated  and  numerous  flat  rates 
were  in  effect,  the-  figures  are  not  conclusive.  Reasonably  good 
operation  should  reduce  this  percentage  to  not  more  than  30  es- 
pecially as  all  flat'rates  are  eliminated  under  the  existing  rates 
and  the  energy  is  purchased  at  the  distributing  voltage.  Applied 
to  the  total  sold  or  used,  1920  (292,048  kilowatt  hours),  this  per- 
centage of  "lost  or  unaccounted  for"  indicates  that  it  would  be 
necessary  to  purchase  or  generate  a  total  of  416,000  kilowatt 
hours.  The  cost  of  energy  under  the  terms  of  the  contract  would 
therefore  be  $5,000  plus  416,000  kilowatt  hours  x  .0375  a  total 
of  $20,600  which,  added  to  the  other  operating  expenses  of  $16,- 
139.50,  makes  a  total  of  $35,739.50  for  revenue  deductions. 

Bevenue  Required. 

[5]  The  company  submitted  figures  showing  that  it  was  not  re- 
ceiving an  adequate  revenue  from  its  street  lighting  business,  the 
deficiency  being  shown  as  $1,394.53.  It  was  held  by  the  former 
Commission,  2nd  District,  that  individual  consumers  should  not 
be  called  upon  to  pay  higher  rates  to  offset  such  deficiency  (Town 
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Board  of  Canton  v.  St.  Lawrence  Transmission  Co.  P.TJ.R. 
1920F,  214).  Making  due  allowance  for  estimated  reductions  in 
operating  expenses,  it  would  appear  reasonable  to  increase  the  es- 
timated revenue  from  street  lighting  by  $1,000. 

[6]  A  return  of  8  per  cent  on  the  rate  base  previously  detea?- 
mined  is  considered  reasonable. 

Estimated  revenue  existing  rates    $55,921.02 

Estimated  deficiency  street  lighting 1,000.00 

Total  estimated  revenue $56,921.02 

8%  on  $166,759.48   $13,340.76 

Revenue  deductions    35,739.50 

49,080.26 

Estimated  excess  existing  rates    $7,840.76 

Computations  indicate  that  the  rates  for  power  and  heat  serv- 
ice were  increased  proportionately  with  the  rates  for  lighting 
service  and  should,  therefore,  be  reduced  proportionately. 

As  the  main  complaint  was  directed  against  the  service  charge, 
it  would  seem  advisable  to  reduce  this  charge  and  not  the  energy 
<diarge.  A  reduction  of  40  per  cent  in  the  service  charge  for  each 
district  for  lighting  service  and  a  50  per  cent  reduction  in  the 
service  charge  for  the  first  horse  power  or  less  of  installed  capacity 
would  result  in  a  reduction  of  revenue  of  approximately  $7,550 
per  year.  An  order  should,  therefore,  be  drawn  reducing  the 
existing  rates  accordingly. 


All  concur. 


Note. — Valuation. 


/•  AsoerUiintnent  of  value  for  rate  maleing: 
a.  In  general,  141, 
h.  Original  cost  as  measure,    143. 

c.  Reproduction  cost  as  measure,    143. 

d.  Sale  price  as  measure,  144, 

e.  Securities  as  measure,  144, 

f.  Book  value  as  measure,   144, 

II,  Ascertainment  of  original  or  Historical  cost,  144. 

III,  Ascertainment  of  reproduction  cost,   146. 

IV.  Ascertainment  of  hooTc  cost,    14S, 

V.  Consideration  of  aecrued  depreciation,   145, 
P.U.R.1W1B. 
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VI,  Overhead  expenses,    t46^ 
VU.  ViUuation  of  particular  Jcinds  of  tangible  property  t 
a.  Working  capital,  147, 
5.  Unused  property,   148. 

c.  Land,    149. 

d.  Leased  property,  149, 

VIII.  Valuation  of  particular  Jdnds  of  intangible  propertyt 

a.  In  general,  149. 

b.  Going  value,   149, 

e.  Franchises,    ISO. 
d.  Bight  of  way,   161, 

I,  Ascertainment  of  value  for  rate  malcing, 

a.  In  general. 

In  Be  Boise  Gas,  Light  &  Coke  Co.  Case  F-428,  Order  No.  784, 
Jtme  30,  1921,  the  Idaho  Commission  held  that  an  inventory  and 
appraisal  made  up  of  estimates  and  from  the  books  .of  a  public  util- 
ity, was  unsatisfactory,  but  that  the  appraisal  should  be  made  by  an 
inspection  and  count  of  the  several  kinds  and  amounts  of  property 
used  by  the  utility. 

In  Be  Champaign  &  II.  Water  Co.  No.  8291,  July  28,  1921,  the 
Illinois  Commission  said:  "The  Commission  believes  that  it  is  in 
duty  bound,  and  specifically  directed  by  the  holdings  of  the  suprexne 
court  of  this  state,  to  establish  a  fair  value  of  a  property  at  the  date 
the  cause  is  under  consideration.  This  does. not  mean  that  the  fair 
value  of  the  property  shall  be  controlled  by  the  cost  to  reproduce  the 
property  at  the  time  the  case  is  being  considered.  It  does  mean^ 
however,  that  the  Commission  must  take  into  consideration  to  some 
extent  at  least  the  value  of  the  property  to  the  communities  it  serves^ 
its  ability  to  properly  serve  its  consumers,  the'  degree  of  eflSciency 
with  which  the  property  is  operated,  and  many  other  matters  in  ad- 
dition to  the  actual  dollars  put  into  the  property  from  the  date  o£ 
its  inception,*' 

The  Illinois  Commission  adopted  as  the  present  value  of  a  street 
railway  property  an  amount  between  the  estimate  of  original  cost 
and  the  estimate  of  reproduction  cost.  Be  Tri  City  E.  Co.  No.  8541, 
Jan.  5,  1921. 

In  Be  Central  U.  Teleph.  Co.  No.  10425,  July  28,  1921,  the  Illi- 
nois Commission  said :  **In  order  to  properly  arrive  at  a  fair  value 
of  the  plant,  the  Commission  should  have  before  it  an  inventory  pre- 
pared and  compiled  in  such  a  manner  that  the  same  can  be  readily 
and  accurately  checked  by  the  engineering  stall  of  the  Commission.*^ 
Additions  to  an  electric  property  since  a  former  valuation,  to- 
gether with  the  value  determined  on  that  occasion,  were  taken  by  tlie 
Indiana  Commission  as  the  basis  of  valuation  in  a  rate  case.  Be 
Noblesville  Heat,  Light  &  P.  Co.  No.  5757,  Feb.  25,  1921. 
P.U.IL1921E. 
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In  Ee  Southern  Indiana  Teleph.  &  Teleg.  Co.  No.  5286,  April 
29,  1921,  tKe  Indiana  Commission  held  that  in  an  appraisal  of  a 
telephone  company,  unit  prices  based  on  a  small  number  of  years 
which  include  peak  price  years  is  not  the  sound  basis  for  valuation, 
and  the  more  conservative  unit  prices  based  on  t^i  and  fifteen  year 
averages,  should  be  used. 

In  Ee 'Richmond  Heat,  Light  &  P.  Co.  No.  5389,  April  30,  1921, 
the  Indiana  Commission,  in  valuing  the  physical  property  of  a  gas 
utility,  gave  consideration  to  estimates  of  original  cost  on  an  inven- 
tory basis  by  engineers  of  the  Commission  and  the  utility,  on  a  his- 
torical basis  by  accountants  for  the  city,  and  to  estimates  of  cost  of 
reproduction  made  by  the  engineers  of  the  Commission  and  the 
utility  on  various  average  unit  price  bases. 

In  a  valuation  proceeding  it  was  assumed  that  war  prices  were  ap- 
ptoximitely  50  per  cent  in  excess  of  ordinary  pre-war  prices.  Ee 
Kahoka  Teleph.  &  Construction  Co.  (Mo.)  Case  No.  2900,  April 
28,  1921. 

Upon  the  application  of  a  street  railway  company  for  an  increase 
in  rates  to  enable  it  "to  make  a  fair  return  on  the  money  invested,^' 
the  action  of  the  Commission  in  accepting  a  specific  sum  as  repre- 
senting the  investment,  must  not  be  confounded  with  a  determina- 
tion as  to  the  fair  value  of  the  property  devoted  to  the  public  service. 
Be  Missoula  Street  E.  Co.  (Mont.)  Docket  No.  760,  Eeport  &  Or- 
der No.  305,  Dec.  7, 1920. 

In  Ee  Trenton  &  M^  County  Traction  Corp.  June  20,  1921,  the 
New  Jersey  Commission  held  that  an  appraisal  of  public  utility 
property  made  by  the  experts  employed  by  the  valuation  Commis- 
sion pursuant  to  chapter  351  of  the  Laws  of  1920,  was  presumptive 
evidence  in  any  proceeding  before  the  Commission. 

The  fair  value  of  the  property  of  a  utility  having  once  been  deter- 
mined, the  better  practice  in  a  rate  proceeding  is  to  use  this  as  a 
basis  and  to  add  actual  net  additions  thereto,  decreased  by  the  in- 
crease in  the  depreciation  reserve  created,  rather  than  in  lieu  of  such 
actual  net  additions  decreased  by  the  depreciation  reserve  to  take  a 
hybrid  cost  to  reproduce  arrived  a^t  by  taking  a  combination  of  facts 
and  estimate.    Ee  New  York  Teleph.  Co.  (N.  J.)  Dec.  7,  1920. 

No  allowance  was  made  by  the  Pennsylvania  Commission  for 
capital  requirements  to  meet  a  need  for  additional  gas  wells  and 
sources  of  supply  to  offset  reduced  production  of  fields  and  facilities 
evaluated,  since  their  cost  should  be  covered  by  depreciation  and 
depletion  allowances.  Erie  v.  Pennsylvania  Gas  Co.  Complaint 
Docket  Nos.  1342,  1437,  3215,  May  24,  1921. 

In  Ee  Wisconsin  Teleph.  Co.  U-2372,  May  27,  1921,  the  Wiscon- 
sin  Commission  held  that  an  average  investment  of  $60.50  per  tele- 
P.U.IU021E. 
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phone  was  conservative  and  not  in  excess  of  what  would  be  ex- 
pected. 

b.  Original  cost  as  measure. 

The  original  cost  of  a  street  railway  without  depreciation  was 
held  by  the  New  York  Commission,  Second  District  to  fairly  repre- 
sent the  present  day  actual  value:  Re  Poughkeepsie  &  W.  Falls  K. 
Co.  Case  No.  7979,  March  22,  1921. 

c.  Beproduction  cost  as  measure. 

A  conservative  estimate  of  value  by  the  engineering  department 
of  a  Commission,  was  accepted  by  the  Indiana  Commission  as  the 
base  rate  in  preference  to  an  estimate  based  upon  imdepreciated  cost 
of  reproduction  new.  Ee  Mount  Vernon  Electric  Light  &  P.  Co. 
No.  5842,  May  13,  1921. 

In  Be  Kokomo  Water  Works  Co.  No.  5450,  June  29,  1921,  the 
Indiana  Commission  said:  ''The  Commission  is  aware  that  some 
courts  and  Commissions  have  interpreted  the  so  called  'fair  value' 
rule  in  such  a  way  as  to  lead  to  an  evaluation  based  on  the  cost  to 
reproduce  a  property  as  of  the  time  of  the  inquiry — which  in  this 
cause  would  bring  a  structural  value  of  more  than  $1,300,000.  The 
Commission  has  consistently  refused  so  to  evaluate  properties  based 
on  peak  abnormal  prices,  and  in  that  position  feels  that  it  has  the 
full  support  of  controlling  decisions.'^ 

In  Re  Medford  Gas  Co.  June  10,  1921,  the  New  Jersey  Conmiis- 
sion,  in  ascertaining  the  value  of  a  gas  utility,  said:  "Testimony 
and  the  petitioners'  annual  reports  indicate  that  no  additions  have 
been  made  to  its  property  since  this  estimate  was  prepared  and  in 
view  of  the  fact  that  no  depreciation  appears  to  have  been  earned, 
the  cost  to  reproduce  will  be  taken  as  a  basis  for  rates.'' 

The  cost  of  reproduction  new  in  a  period  of  high  costs  which  are 
likely  to  be  lowered  in  the  near  future  cannot  be  held  as  a  fair  stand- 
ard for  valuation  purposes,  said  the  New  York  Commission,  Second 
District  in  Ee  Poughkeepsie  &  W.  Falls  E.  Co.  Case  No.  7979,  March 
22,  1921. 

In  Re  Salt  Lake  &  Utah  B.  Co.  Case  No.  372,  March  17,  1921,  the 
Utah  Commission  refused  to  accept  in  full  a  valuation  based  upon 
the  maximum  of  war  prices  applied  to  property  that  was  constructed 
and  placed  in  operation  before  the  war  prices  took  effect,  stating 
that  it  did  not  exclude  consideration  of  such  prices,  but  that  repro- 
duction cost  was  only  one  element  and  not  necessarily  controlling. 

The  Utah  Commission  based  its  valuation  of  a  telephone  utility 
upon  the  theory  of  reproduction  cost  new.     Ee  Mountain  States 
Teleph.  &  Teleg.  Co.  Case  No.  206,  March  29,  1921. 
P.U.R.1921E. 
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d.  Sale  price  aa  meaeure. 

In  Ee  Indiana  Power  Co.  No.  5601,  April  29,  1921,  the  Indiana 
Commission  held  that  "investment'^  was  not  the,  sum  which  the 
present  owners  of  a  property  had  paid  for  it,  but  the  amomit  in- 
vested in  the  property  since  its  inception,  irrespective  of  the  owner- 
ship at  various  times  or  the  purchase  price  paid  by  various  owners, 
and  that  the  purchase  price  of  the  property  might  bear  no  relation 
to  the  actual  investment  in  it  or  to  its  fair  value. 

A  Commission  should  not  depend  upon  a  contract  purchase  price 
value  to  guide  it  in  finding  a  legal  rate  base,  since  the  Commission 
in  no  instance  assumes  the  character  of  an  underwriter  of  invest- 
ment value.  Re  Kahoka  Teleph.  &  Construction  Co.  (Mo.)  Case 
No.  2900,  April  28,  1921. 

e.  Securities  as  measure. 

In  Ee  Southern  Indiana  Teleph.  &  Teleg.  Co.  No.  5991,  May  27, 
1921,  the  Indiana  Commission  stated  that  it  practically  disregarded 
stocks  and  bonds  in  arriving  at  value,  and  considered  solely  the 
structural  value  of  the  property  and  such  overheads  as  inhere  in  such 
value. 

/.  Boole  value  as  measure. 

In  Re  Cornell  Teleph.  Co.  U-2469,  July  15,  1921,  the  Wisconsin 
Commission  accepted  book  value  as  the  fair  value  of  a  telephone 
company. 

In  Re  Independent  Teleph.  Co.  U-2517,  July  30,  1921,  the  Wis- 
consin Commission  in  fixing  telephone  rates  said :  "The  accounting 
procedure  which  has  been  followed  by  the  applicant  in  keeping  its 
accounts  has  resulted  in  somewhat  incomplete  records  and  hence  it 
is  probable  that  the  book  value  does  not  reflect  the  fair  value  in  any 
measure.  However,  since  the  question  of  lair  value  does  not  assume 
a  place  of  importance  in  the  determination  of  whether  or  not  the 
proposed  rate  is  reasonable  the  book  value  will  be  used  for  purposes 
of  our  computations  in  this  case." 

II,  Ascertainment  of  original  or  historical  cost. 

Items  omitted  from  an  original  cost  valuation  by  failure  of  a  util- 
ity to  furnish  all  the  data  when  tlie  appraisal  was  made,  but  which 
items  had  been  allowed  by  a  former  order  of  the  Commission,  are 
in  evidence  for  valuation  purposes.  Re  Tri  City  R.  Co.  (111.)  No. 
8fe41,  Jan.  5,  1921. 

The  original  cost  of  a  natural  gas  property  is  not  the  price  pai<l 

by  the  present  owners  of  the  capital  stock  for  such  caiptal  stock,  but 

the  cost  of  constructing  the  property.    Re  Sheridan  Gas,  Oil  &  Coal 

Co.  (Ind.)  No.  5680,  Feb.  25,  1921. 
P.U.R.1921E. 


Digitized  by 


Google 


ANNOTATION.  145 

III.  AseertainmetU  of  reproduction  cost. 

In  ascertaining  the  reproduction  cost  of  a  utility  which  could  not 
be  reproduced  in  less  than  three  years'  time,  high  prices  as  of  a 
single  day  should  not  be  taken  as  the  only  evidence  of  cost.  Ee  Tri 
City  E.  Co.  (111.)  No.  8541,  Jan.  5,  1921. 

In  Ee  Memphis  Teleph.  Co.  Case  No.  2668,  June  8,  1921,  the 
Missouri  Commission  refused  to  accept  Tinit  values  taken  at  the 
peak  of  high  prices  incident  to  the  world  war  economic  conditions  as 
a  basis  for  valuation  by  the  reproduction  cost  method. 

The  Utah  Commission  in  valuing  a  telephone  utility  allowed  a 
value  somewhat  higher  than  that  of  the  pre-war  level  but  lower  than 
that  of  the  war  level.  Ee  Mountain  States  Teleph.  &  Teleg.  Co.  Case 
No*  206,  March  29,  1921. 

In  the  valuation  of  a  telephone  utility  no  allowEtfice  should  be 
made  for  contingencies  or  omissions  due  to  undercount,  but  an  allow- 
ance may  be  made  for  omissions  due  to  hidden  or  inaccessible  work. 
Ibid. 

In  valuing  a  telephone  utility  upon  a  reproduction  cost  basis,  the 
cost  of  freight  and  cartage  would  be  less  than  the  cost  based  upon 
actual  average  cost  during  operation,  for  the  reason  that  many  min- 
imum weight  shipments  must  have  been  included  in  conducting 
operations  that  would  not  likely  occur  in  a  wholesale  construction 
program.    Ibid. 

Supply  expense  based  upon  actual  operating  conditions  would  un- 
duly reflect  piecemeal  construction  and  replacement,  and  accordingly 
a  smaller  percentage  should  be  allowed  for  this  item  in  ascertaining 
reproduction  cost.    Ibid. 

In  the  valuation  of  a  telephone  utility  the  Utah  Commission  de- 
termined the  price  of  materials  that  entered  largely  into  the  con- 
strueiion  of  the  plant  by  the  trend  price  method  on  the  ground  that, 
since  these  materials  are  often  subject  to  wide  variations  in  price,  it 
would  be  misleading  and  unfair  to  use  average  prices  over  a  period 
ol  years.    Ibid. 

IV*  Ascertainment  of  hoolc  cost. 

In  Mayor  of  Takoma  Park  v.  Washington  Gas  Light  Co.  Case 
No.  1894,  Order  No.  6258,  April  20,  1921,  the  Maryland  Commis- 
sion determined  the  book  cost  of  a  gas  company  by  adding  one  half 
of  the  estimated  additions  to  plant  during  the  current  year  to  the 
book  value  as  of  the  last  day  of  the  past  year. 

F.  Consideration  of  accrued  depreciation. 

In  Ee  Eichmond  Heat,  Light  &  P.  Co.  No.  5389,  April  30,  1921, 
accrued  depreciation  was  deducted  by  the  Indiana  Commission  from 
P.U.Ka921E.  10 
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the  original  cost  of  a  gas  utility  where  it  appeared  that  a  suflSeient 
dei)reciatioTi  reserve  had  not  been  accumulated. 

It  would  be  unreasonable  to  charge  the  public  rates  which  would 
allow  in  addition  to  a  fair  return  for  an  excessive  appropriation  for 
depreciation,  and  then  to  add  the  resulting  excess  to  the.  capital  ac- 
oount  upcn  which  return  of  8  per  cent  is  to  be  earned.  Ee  New  Yoi*k 
Teleph.  Co.  (N.  J.)  Dec.  7,  1920. 

The  Utah  Commission  calculated  the  depreciation  of  a  telephone 
plant  in  a  reproduction  cost  valuation  upon  the  sinking  fund  basis. 
Kc  Mountain  States  Teleph.  &  Teleg.  Co.  Case  No.  206,  March  29, 
1921. 

VI.  Overhead  eocpensea. 

An  allowance  of  10  per  cent  of  bare  bones  cost  was  held  sufficient 
•to  cover  cost  of  engineering,  Superintendence,  and  other  construc- 
tion overheads,  where  the  plant  was  constructed,  piecemeal,  to  which 
was  added  2  per  cent  to  cover  cost  of  interest  during  construction. 
He  Kincaid,  (Idaho)  Case  F-407,  Order  No.  749,  Jan.  i2,  1921. 

In  Be  United  Gas  &  E.  Co.  No.  5175,  Feb.  3,  1921,  the  Indiana 
Commission  held  that  in  the  valuation  of  a  public  utility  the  amount 
actually  expended  for  construction  overheads,  should  be  approxi- 
mated and  such  sums  charged  to  the  capital  account  instead  of  an 
arbitrary  percentage. 

An  allowance  of  12  per  cent  overheads  to  cover  engineering,  inter- 
est during  construction,  taxes  during  construction,  fire  and  liability 
insurance,  small  omissions  of  inventory,  and  contingencies,  was  held 
reasonable  in  an  electric  rate  case.  Ee  Mount  Vernon  Electric  Light 
&  P.  Co.  (Ind.)  No.  5842,  May  13,  1921, 

No  allowance  was  made  by  the  Indiana  Commission  for  engineer- 
ing, superintendence,  and  other  overheads  where  there  was  no  evi- 
(ience  that  any  considerable  amounts  were  expended  for  these  pur- 
poses.   Ee  Sheridan  Gas,  Oil  &  Coal  Co.  No.  5680,  Feb.  25,  1921. 

There  is  in  many  instances  a  question  whether  the  benefits  re- 
sulting from  a  joint  operation  of  electric  and  heating  utilities  out- 
weigh the  public  disadvantage,  actual  and  potential,  accruing  from 
the  opportunity  to  load  one  service  with  an  excessive  portion  of  the 
joint  overhead,  or  otherwise  protect  the  inefficient  or  failing  service 
at  the  expense  of  the  service  in  normal  fimction  and  expanding  use- 
fulness. Ee  Missoula,  Light  &  Water  Co.  (Mont)  Docket  No.  761, 
Eeport  &  Order  No.  300,  Sept.  23,  1920. 

In  Ee  Platte  Valley  Power  Co.  Application  No.  4546,  July  16, 
1921,  the  Nebraska  Commission  said :  "The  Commission  doea  not 
in  this  preliminary  order  care  to  discuss  the  additional  values  in  this 
property  other  than  to  say  that  additional  values  representing  going 
value,  engineering,  supervision  during  construction,  interest  during 
construction  and  cost  of  securing  franchises  and  leases  must  be  taken 
t>.U.R.1921E. 
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into  consideration  in  the  final  conclusions  as  to  the  fair  value  of  the 
property  which  the  company  is  entitled  to  capitalisife/' 

An  allowance  of  7^  per  cent  for  cost  of  financing  a  water  util- 
ity was  rejected  by  the  Pennsylvania  Commission  in  the  absence  of 
evidence  showing  actual  cost  warranting  that  percentage.  Ellwood 
City  V.  Ellwood  Water  Co.  Complaint  Docket  No.  2855,  April  19, 
1921. 

In  the  valuation  of  a  telephone  utility  plant  items  for  plant  super- 
vision, tool  expense,  general  expense  for  office  salaries,  and  direct 
expenses  for  board  and  lodging,  living,  etc.,  should  be  determined 
through  a  study  of  the  actual  costs  of  these  items  entering  into  the 
operation  of  the  utility.  Ee  Mountain  States  Teleph.  &  Teleg.  Co. 
(Utah)  Case  No.  20e,  March  29,  1921. 

Interest  during  construction  should  not  be  allowed  for  the  entire 
period  of  construction  but  should  be  apportioned  upon  the  assump- 
tion that  portions  of  the  plant  are  placed  in  service  and  begin  to 
produce,  revenue  before  the  other  portions  are  completed.    Ibid. 

In  Be  Chicago,  N.  S.  &  M.  R.  Co.  R-2712,  July  2,  1921,  the  Wis- 
consin Commission  made  an  allowance  of  15  per  cent  of  the  actual 
physical  value  of  a  railroad  for  overhead  expenses. 

yil.  Valuation  of  particular  kinds  of  tangible  property, 
a.  Worlcing  capital* 

An  allowance  of  $1500  was  made  by  the  Idaho  Commission  for 
the  working  capital  of  a  telephone  plant,  the  value  of  which  Was 
placed  at  $17,751.76.  Ee  Kincaid,  Case  F-407,  Order  No.  749,  Jan. 
12,  1921. 

In  Ee  Stites-Kooskia  Teleph.  Co.  Case  F-443,  Order  No.  785, 
July  26,  1921,  the  Idaho  Commission  allowed  a  telephone  company 
valued  at  approximately  $4,300  a  working  capital  of  $500. 

A  street  railway  company  was  allowed  by  the  Illinois  Commis- 
sion working  capital  of  $100,000  when  its  property  was  valued  at 
about  $4,000,000,  and  it  was  stated  that  unlike  other  public  utilities 
street  railway  companies,  for  the  services  rendered,  are  paid  in  ad- 
vance and  the  requirement  for  working  capital  is  thus  reduced  to  a 
minimum.    Ee  Tri  City  E.  Co.  No.  8541,  Jan.  5,  1921. 

An  allowance  for  working  capital  should  not  be  included  in  an 
estimate  of  original  cost  of  a  street  railway  property  u}l  a  valuation 
proceeding.     Ibid. 

Working  capital  amounting  to  $5,000  was  allowed  by  the  Indiana 
Commission  to  an  electric  utility  whose  physical  property  was  valued 
at  $74,000.  Ee  Mount  Vernon  Electric  Light  &  P.  Co.  No.  5842, 
May  13,  1921. 

In  Ee  Kokomo  Water  Works  Co.  No.  5450,  June  29, 1921,  the  In- 
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diana  Commission  made  an  allowance  of  $5,000  working  capital  in 
the  case  of  a  water  utility  valued  at  approximately  $800,000. 

In  Trustees,  of  Deposit  v.  Southern  New  York  Power  Co.  Case 
Nos.  7960,  7965,  June  1,  1921,  the  New  York  Commission  allowed 
for  working  capital  of  an  electric  utility  one-eighth  of  the  annual 
operating  expenses,  less  taxes  and  amortization,  plus  a  reasonable 
amount  for  materials  and  supplies. 

In  Re  Utah  Valley  Gas  &  Coke  Co.  Case  No.  222,  June  3,  1921, 
the  Utah  Commission  held  that  the  working  capital  of  a  gas  utility 
should  be  sufficient  for  prompt  payment  of  operating  expenses  to 
maintain  the  credit  of  the  company  and  to  include  such  stock,  ma- 
terials, and  supplies  as  are  necessary  to  enable  the  company  to  make 
repairs  and  minor  replacements  chargeable  to  operation,  without  un- 
reasonable delay  or  expense,  and  to  meet  ordinary  operating  contin- 
gencies. 

d.  Vnused  property. 

In  Re  United  Gas  &  E.  Co.  No.  5175,  Feb.  3,  1921,  the  Indiana 
Commission  excluded  from  the  valuation  of  an  electric  plant  certain 
equipment  which  was  n6  longer  used  or  useful. 

In  Re  Richmon.d  Heat,  Light  &  P.  Co.  No.  5389,  April  30,  1921, 
the  Indiana  Commission  held  that  superseded  and  abandoned  prop- 
erty cannot  be  included  in  the  valuation  of  a  public  utility  property 
for  ratemaking  purposes,  since  such  property  is  no  longer  used  and 
useful,  and  the  Public  Service  Commission  Act  requires  the  Com- 
mission to  value  the  property  ^'actually  used  and  useful  for  the  con- 
venience of  the  public.^' 

.In  Re  Missouri  Public  Utilities  Co.  Case  Nos.  2499,  2440,  March 
30,  1921,  the  value  of  an  abandoned  generating  plant  was  included, 
by  the  Missouri  Commission  in  the  valuation  of  an  electric  utility, 
where  it  appeared  that  for  all  practical  purposes  it  would  make  little 
difference  whether  this  abandoned  plant  was  amortized  or  capital- 
ized. 

Gas  holdings  of  a  natural  gas  utility  should  be  included  in  a  val- 
uation only  to  the  extent  that  they  represent  developed  and  used 
and  useful  territory,  in  addition  to  a  reasonable  reserve  necessary 
for  the  continued  functioning  of  the  company  in  its  public  service, 
and  such  holdings  should  be  included  in  the  rate  base  at  their  pres- 
ent value.  Erie  v.  Pennsylvania  Gas  Co.  (Pa.)  Complaint  Docket 
Nos.  1342,  1437,  3215,  May  24, 1921. 

The  value  of  excess  facilities  supplying  heat  to  nearby  buildings 
should  not  be  included  in  the  valuation  of  a  telephone  utility  plant, 
said  the  Utah  Commission  in  Re  Mountain  States  Teleph.  &  Teleg* 
Co.  Case  No.  206,  March  29,  1921. 

In  Re  De  Pere  Light  &  P.  Co.  U-2347,  March  31,  1921,  the  Wis- 
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consin  Gommission  allowed  half  of  the  value  of  additions  under  con- 
struction in  the  rate  base  of  a  public  utility. 

€•  Land* 

In  Re  Citizens  Teleph.  Co.  Application  No.  4342,  April  8,  1921, 
the  Nebraska  Commission,  in  discussing  valuation,  said :  ^The  most 
im{>ortant  objection  relates  to  the  value  of  the  real  estate  at  its  ex- 
change at  Prague.  The  engineering  department  found  a  value  of 
$100  for  the  lot  at  that  point  and  $900  for  the  building.  Applicant 
states  that  it  paid  $600  for  the  lot  in  1916.  The  building,  which  is  a 
six  room  residence,  cost  on  contract  $1239.  It  seems  only  fair  to  al- 
low applicant  the  full  cost  of  these  properties,  particularly  in  view 
of  the  fact  that  the  valuation  of  the  engineers  was  made  on  the  basis 
of  original  cost/* 

Estimates  of  ihe  value  of  gas  lands  based  upon  the  history  of  the 
wells,  their  production  against  line  pressure,  and  on  the  sale  of  the 
gas  in  the  field  at  a  certain  market  price  are  not  to  be  accepted  as 
convincing  evidence  of  value.  Erie  v.  Pennsylvania  Gas  Co.  (Pa.) 
Complaint  Docket  Nos.  1342,  1437,  3215,  May  24,  1921. 

d.  Leased  property. 

Gas  producing  property  leased  by  a  gas  utility  was  properly  in- 
cluded in  the  appraisal  of  the  property  used  and  useful  in  rendering 
service  to  the  public,  but  rentals  of  such  property  should  be  ex- 
cluded from  operating  expense  in  a  rate  case.  Ee  Peoples  Gas  Light 
&  Coke  Co.  (IlL)  No.  7689,  Dec.  21,  1920. 

FIJI.  VaUmtion  of  particular  hinds  of  intangilfle  property. 

a.  In  general. 

In  Re  National  Teleph.  &  Elec.  Co.  No.  10751,  July  29,  1921,  the 
Illinois  Commission  said :  "For  the  purpose  of  testing  the  reason- 
ableness of  the  existing  rates,  however,  the  Conamission  will  use  a 
minimum  value  for  the  physical  property  and  will  not  include  any 
sum  therein  for  intangible  values.  If  the  present  rates  do  not  pro- 
duce an  excessive  return  on  such  a  minimum  value,  the  objectors 
herein  cannot  be  heard  to  complain  further  under  present  condi- 
tions.^' 

h.  Going  value. 

An  allowance  of  10  per  cent  was  made  for  the  value  of  establishing 
the  business  of  a  telephone  utility,  the  Commission  considering  the 
size  and  history  of  the  system,  the  period  of  construction  and  the 
P.U.R.1921K. 


Digitized  by 


Google 


360  ANNOTATION. 

rate  of  development.  Ee  Kincaid,  (Idaho)  Case  !P-407,  Order  No, 
749,  Jan.  12,  1921. 

In  valuing  a  gas  company  property,  the  Illinois  Commission  al- 
lowed  $7,000,000  for  going  value  and  $6,000,000  for  working  capital, 
where  the  entire  value  was  $85,000,000.  Ee  Peoples  Gas  Light  & 
Coke  Co.  No.  7689,  Dec.  21,  1920. 

In  Re  Richmond  Heat,  Light  &  P.  Co.  No.  5389,  April  30,  1921,. 
the  Indiana  Commission  made  an  allowance  for  the  going  value  of  a 
gas  utility  after  considering  the  failure  of  the  utility  to  earn  a  rea- 
sonahle  return  during  the  period  that  a  large  demand  for  natural 
gas  was  being  developed  and  its  failure  to  recoup  such  losses  in  the 
period  subsequent  thereto. 

An  allowance  of  $6,000  for  going  value  was  added  by  the  Indiana 
Commission  to  the  value  of  the  physical  property  of  an  electric  util- 
ity valued  at  $74,000.  Re  Mount  Vernon  Electric  Light  &  P.  Co. 
No.  5842,  May  13,  1921. 

In  Re  Kokomo  Water  Works  Co.  No.  5450,  June  29,  1921,  the 
Indiana  Conmiission  made  an  allowance  of  $55,000  for  going  con- 
cern value  in  the  case  of  a  water  utility  valued  at  approximately 
$800,000. 

In  determining  the  going  value  of  a  telephone  utility,  develop- 
ment losses  through  the  entire  existence  of  the  utility  should  be  con- 
sidered rather  than  development  cost  during  the  period  of  present 
ownership.  Re  Mountain  States  Teleph.  &  Teleg.  Co.  (Utah)  Case 
No.  206,  March  29,  1921. 

In  determining  the  amount  of  taxes  paid  during  the  construction 
period  of  a  utility  in  ascertaining  going  value,  they  should  not  be  pro- 
rated over  the  construction  period,  but  should  be  calculated  upon 
land  and  right  of  way  from  time  of  purchase.    Ibid. 

In  Re  Marshfield  Water,  Electric  Light  &  P.  Co.  U-2377,  May  27, 
1921,  the  Wisconsin  Commission  included  in  the  value  of  a  water 
department  the  amount  expended  for  test  wells. 

e.  Franchises. 

In  Re  Banning,  Decision  No.  8564,  Application  No.  4609,  Jan. 
19,  1921,  the  California  Commission  held  that  a  franchise  held  by  a 
utility  should  not  be  valued  in  excess  of  the  actual  cost  thereof,  to 
the  original  grantee. 

The  value  of  a  natural  gas  utility  should  not  be  reduced  on  ac- 
count of  a  franchise  reducing  rates  to  public  schools  and  charitable 
institutions.    Erie  v.  Pennsylvania  Gas  Co.  (Pa.)  Complaint  Docket 

Nos.  1342,  1437,  3215,  May  24,  1921. 
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d.  Bight  of  way. 

The  money  actually  spent  in  acquiring  telephone  rights  of  way 
should  be  allowed  in  the  valuation  of  a  telephone  utility  plant.  Ee 
Mountain  States  Teleph.  &  Teleg.  Co.  (Utah)  Case  No.  206, 
March  29, 1921. 

In  Ee  Chicago,  N.  S.  &  M.  E.  Co.  E-2712,  July  2,  1921,  the  Wis- 
consin Commission  held  that  the  actual  amount  paid  for  right  of 
way  rather  than  the  estimated  value  of  the  land  at  the  time  of  the 
valuation  was  the  proper  amount  to  allow  for  that  item. 


WISCONSIN  RAniROAB  COMMISSION. 

BEENIE  PETEES  et  aL 

V. 

AHNAPEB  &  WESTEEN  EAILWAY  COMPANY. 
[R-2717.] 

Ctnnmissions  —  JurtsdicUon  —  Bailroada  —  Interstate  commerce. 

1.  The  fact  that  a  railroad  station  is  used  for  interstate  com- 
merce, does  not  and  cannot  deprive  the  state  of  its  right  of  reasonable 
regulation. 

JHscrimination  —  Railroads  —  Exclusive  tiixicah  rights, 

2.  A  railroad  has  the  right  to  enter  into  a  contract  with  a  taxi- 
cab  company  for  the  purpose  of  giving  such  company  an  exclusive  right 
to  railroad  grounds  for  soliciting  passengers  to  the  exclusion  of  other 
companies,  the  only  limitation  on  this  right  being  the  necessities  and 
convenience  of  passengers,  regardless  of  discrimination  between  taxi- 
cab  companies. 

Vonhtnissions  —  Jurisdiction  —  BaUroad  station, 

3.  The  Wisconsin  Commission  has  complete  jurisdiction  not  only 
over  rates  and  questions  of  discrimination,  but  also  over  any  regulation 
or  practice  whatsoever  affecting  the  transportation  of  persons  or  prop- 
erty or  any  service  in  connection  therewith,  including  taxicab  connec- 
tions at  stations. 

MHaorimination  —  Bailroada  —  Exclusive  t4ixicah  privileges, 

4.  A  railroad  was  permitted  to  grant  exclusive  taxicab  privileges  / 
at  its  station,  where  it  appeared  that  the  convenience  of  passengers 
would  be  thereby  improved. 

[June  24,  1921.] 

P.U.I1.1921BW 


Digitized  by 


Google 


162  WISCONSIN  RAILROAD  COMMISSION. 

Petition  alleging  discrimination  by  a  railroad  in  granting 
exclusive  taxicab  privileges;  petition  dismissed. 

By  the  Commission :  The  petition  in  the  above  entitled  mat- 
ter alleges  in  substance  that  the  Ahnapee  &  Western  Railway 
Company  has  assigned  the  space  at  the  south  end  of  its  depot  plat- 
form at  Sturgeon  Bay  to  the  Yellow  Cab  &  Transit  Company  for 
its  exclusive  use,  thereby  unjustly  discriminating  against  the  pe- 
titioners who  also  operate  cab  service  to  and  from  that  depot. 

The  respondent  in  its  answer  denies  the  jurisdiction  of  the 
Commission  and  alleges  that  in  any  event  its  arrangement  with 
the  Yellow  Cab  &  Transit  Company  is  not  unjustly  discrimin- 
atory but  adds  to  the  public  convenience. 

A  hearing  was  held  at  G'reen  Bay  on  February  10,  1921.  San- 
dersen  and  Stapleton  appeared  for  the  petitioners ;  City  Attorney 
H.  M.  Ferguson  for  the  city  of  Sturgeon  Bay ;  W.  E.  Wagner  for 
the  Yellow  Cab  &  Transit  Company  and  H.  O.  Fairchild  for  the 
respondent 

At  the  south  end  of  respondent's  Sturgeon  Bay  depot  is  a  plat- 
form approximately  68  feet  in  length.  At  the  west  end  are  steps 
10  feet  in  width  leading  to  the  level  of  the  adjacent  ground.  Thus 
58  feet  of  the  platform  is  available  for  the  use  of  cabs  or  busses  in 
loading  and  unloading  passengers.  There  is  a  strip  of  land  ap- 
proximately 15  feet  wide  between  the  edge  of  this  platform  and 
the  north  line  of  the  public  highway.  The  respondent  has  as- 
signed this  space  as  parking  room  for  the  vehicles  of  the  Yellow 
Cab  &  Transit  Company  and  has  assumed  to  forbid  other  cab 
men  from  using  the  same  except  when  the  favored  cab  line  is  not 
occupying  the  space  in  question.  Petitioners  assert  that  the  above 
arrangement  subjects  them  to  unreasonable  prejudice  and  disad- 
vantage within  the  meaning  of  the  Railroad  Commission  Law  and 
more  particularly  §  1797-23. 

The  space  allocated  by  the  carrier  to  the  Yellow  Cab  &  Transit 
Company  is  on  depot  grounds  owned  by  the  carrier  and  the  plat- 
form does  not  abut  upon  a  public  highway  along  the  space  or  area 
involved  in  this  proceeding. 

The  question  involves  certain  legal  princij^les  and  the  construc- 
tion of  certain  sections  of  the  railroad  law. 

P.U.R.1921E. 
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In  the  first  place  a  railroad  and  all  of  its  property  is  a  public 
highway  established  primarily  for  the  convenience  of  the  public 
and  to  subserve  public  ends,  subject  to  public  control,  and  this 
principle  applies  to  the  use  of  the  company's  station  house  and 
depot  grounds  as  these  are  held  in  the  same  light  as  are  its  road 
locomotives  and  other  property  and  must  be  devoted  primarily  to 
public  use  to  the  extent  necessary  for  the  public  objects  intended 
to  be  accomplished  by  the  construction  and  maintenance  of  the 
railroad  as  a  highway.  A  company  may,  however,  establish  such 
reasonable  rules  in  respect  to  the  use  of  its  property  as  the  public 
convenience  and  its  interests  may  suggest,  provided  only  that  such 
rules  are  consistent  with  the  ends  for  which  the  corporation  was 
created  and  not  inconsistent  with  public  regulation  legally  estab- 
lished for  the  conduct  of  its  business.  Donovan  v.  Pennsylvania 
Ca  199  U.  S.  279,  293,  294,  50  L.  ed.  192,  26  Sup.  Ct.  Rep.  91. 

Furthermore  the  relation  of  passenger  and  carrier  does  not 
cease  the  moment  ike  passenger  alights  from  the  carrier's  vehicles 
but  continues  until  the  passenger  has  a  reasonable  opportunity  to 
leave  the  carrier's  premises.  10  C.  J.  626 ;  Carter  v.  Rockford  & 
I.  R  Co.  147  Wis.  86,  132  N.  W.  598. 

Depot  grounds  are  terminal  facilities.    Section  1797-2. 

[1]  It  also  appears  self-evident  that  the  fact  that  the  depot  is 
used  for  interstate  commerce  does  not  and  cannot  deprive  the 
?tate  of  its  right  of  reasonable  regulation. 

[2]  As  to  the  absolute  right  of  a  carrier  to  enter  into  an  exclu- 
sive contract  with  one  company  for  the  use  of  its  own  grounds  for 
soliciting  passengers  to  the  exclusion  of  other  companies,  there  is 
a  direct  conflict  of  authority.  On  the  one  hand  there  is  a  long 
series  of  cases  holding  the  carriers  have  an  absolute  right  to  make 
these  contracts  for  the  use  of  their  own  private  grounds  by  par- 
ticular hack  men  or  cab  companies.  On  the  other  hand  there  is 
another  line  of  decisions  holding  that  they  have  no  such  right  and 
that  all  such  hack  men  or  cab  companies  must  be  treated  alike  and 
that  failure  to  treat  them  alike  is  discrimination.  The  latter  line 
of  decisions  assert  that  the  upholding  of  such  an  exclusive  privi- 
lege preventing  competition  between  rival  carriers  of  passengers, 
creates  a  monopoly  in  the  privileged  hack  men  likely  to  result  in 
inconvenience  and  loss  to  persons  traveling  over  the  raili*oad ;  and 
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in  effect  confers  upon  the  i^ailroad  company  the  control  of  the 
transportation  of  passenger  beyond  its  own  lines. 

Cases  upholding  the  dbctrine  of  the  right  of  the  carrier  to  make 
exclusive  contracts  do  so  on  the  ground  that  carriers'  property  is 
to  be  deemed  in  every  legal  sense  private  property  as  between  it 
and  those  of  the  general  public  who  have  no  occasion  to  use  it  for 
purposes  of  transportation;,  that  the  question  of  discrimination 
does  not  arise  in  the  matter  of  competing  local  carriers  of  passen- 
gers to  and  from  depots  but  only  arises  in  relation  to  those  who 
are  using  the  railroad  for  transportation  purposes ;  that  the  car- 
riers in  fact  subserve  public  interest  and  convenience  by  assuring 
responsible  service  from  the  station  and  preventing  the  annoy- 
ance and  inconvenience  to  passengers  which  would  come  from 
indiscriminate  solicitation ;  that  the  railroad  has  a  right  to  select 
the  instrumentalities  for  the  performance  of  its  duties  so  long  as 
those  duties  are  reasonably  performed  which  the  carrier  is  re- 
quired to  perform;  that  the  situation  is  somewhat  analagous  to 
express  contracts  or  the  contracts  with  the  Pullman  Company  for 
the  furnishing  of  sleepers;  that  the  service  from  the  station  is 
one  in  which  only  those  persons  using  the  depot  premises  for  ac- 
tual transportation  are  interested  and  that  the  carrier,  so  long  as 
it  uses  its  property  for  the  public  convenience,  is  not  bound  to  use 
its  property  for  the  benefit  of  those  who  would  make  a  profit  out 
of  such  use. 

As  said  in  the  Donovan  case.  The  carrier  is  required  under  all 
circumstances  to  do  what  may  be  reasonably  necessary  and  suit- 
able for  the  accommodation  of  passengers  and  shippers,  but  it  is 
under  no  obligation  to  refrain  from  using  its  property  to  the  best 
advantage  of  the  public  and  of  itself.  It  is  not  bound  to  so  use  its 
property  that  others,  having  no  business  with  it,  may  make  profit 
to  themselves.  *  .  .  ,.  The  railroad  had  the  right,  if  it  was  not 
its  legal  duty,  to  erect  and  maintain  a  passenger  station  for  the 
accommodation  of  passengers  and  shippei*s  as  well  as  for  its  own 
benefit.  It  was  its  duty  to  manage  that  station  so  as  to  subserve, 
primarily  the  convenience,  comfort  and  safety  of  passengers  and 
the  wants  of  shippers.    It  was  therefore  its  duty  to  see  to  it  that 

passengers  were  not  annoyed,  disturbed  or  obstructed  in  the  use 
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cither  of  its  station  house  or  of  the  grounds  which  such  passen- 
gers, whether  arriving  or  departing,  would  pass.  It  was  to  that 
end  primarily,  as  we  may  assume,  that  the  railroad  made  an  ar- 
rangement with  a  single  company  to  supply  all  vehicles  necessary 
for  passengers.  We  cannot  say  that  that  arrangement  was  either 
unnecessary,  unreasonable,  or  arbitrary.  On  the  contrary,  it  is 
easy  to  see  how,  in  a  great  city  and  in  the  constantly  crowded  rail- 
way station,  such  an  arrangement  might  promote  the  comfort  and 
convenience  of  passengers  arriving  and  departing,  as  well  as  the 
efficient  conduct  of  the  company's  business. 

For  a  list  and  reference  to  cases  pro  and  con  on  this  disputed 
question,  see  Mader  v.  Topeka,  106  Kan.  867,  189  Pac.  969; 
Donovan  v.  Pennsylvania  Co.  199  U.  S.  279,  299,  50  L.  ed.  192, 
26  Sup.  Ct.  Eep.  91. 

It  is  hopeless  to  attempt  to  reconcile  the  various  court  decisions. 
The  same  conflict  is  found  in  the  decisions  of  the  Commissions 
of  the  various  states  where  they  have  had  to  pass  upon  the  ques- 
tion. The  Indiana  Public  Service  Commission  holds  that  the 
granting  of  an  exclusive  privilege  to  one  transfer  company 
amounts  to  unjust  and  undue  discrimination  as  against  a  compet- 
ing company.  Steelman  v.  Chicago  &  E.  I.  R.  Co.  P.U.R.1915B, 
^59.  We  understand  that  the  Arizona  and  Mississippi  Commis- 
sions have  held  to  the  same  effect.  The  Massachusetts  Public 
Service  Commission  has  held  that  a  railroad  may  grant  an  exclu- 
sive privilege  to  maintain  a  public  carrying  stand  and  baggage 
transfer  upon  station  premises,  the  service  being  subject  to  regu- 
lation by  the  Commission  and  others  in  the  business  not  being 
denied  access  to  the  station.    Ee  Hayes,  P.U.R.1917B,  923. 

In  the  case  of  United  Commercial  Travelers  v.  Marshall  Bros. 
Livery  Co.  P.U.R.1918E,  391,  the  Missouri  Public  Service  Com- 
mission substantially  held  that  a  railroad  company  has  the  right 
to  grant  exclusive  taxicab  privileges  within  its  own  station 
grounds.  After  calling  attention  to  the  irreconcilable  conflict  of 
judicial  authority  the  Commission  arrives  at  the  conclusion  that 
the  weight  of  authority  seems  to  be  in  favor  of  the  right  of  the 
carrier  to  make  such  exclusive  contracts.  They  then  say  "After 
a  careful  study  of  the  whole  record  of  this  case,  the  Commission 

is  drawn  to  the  irresistible  conclusion  that  the  Terminal  Company 
P.U.R.1921B. 


Digitized  by 


Google 


156  WISCONSIN  RAILROAD  COMMISSION. 

operating  its  business  as  it  does  in  the  great  metropolitan  city  of 
St.  Louis,  to  properly  safeguard  the  interests  of  its  passenger 
patrons,  must  either  contract  its  carriage,  taxi,  and  baggage  busi- 
ness to  a  single  responsible  agency  as  it  is  now  doing  or  as  an  aU 
tcrnative  completely  forbid  entrance  of  any  and  all  such  agencies  * 
within  its  pro]»erty.  To  do  the  latter  means  that  the  traveling 
public  must  suffer  much  discomfort  because  -b,  complaining  taxi 
company  is  at  the  present  ,time  unsuccessful  in  competing  with  a 
rival  company  for  the  prize  of  a  purely  private  contract  while  if 
the  single  responsible  agency  system  is  continued  it  means  that 
the  terminal  company  can  control  by  contract  the  present  highly 
efficient  manner  by  which  it  yearly  handles  its  throng  of  patrons ; 
that  these  patrons  will  not  be  subject  to  the  petty  annoyai^ces  of  a 
pull-and-haul  process  system  necessarily  incident  where  represen- 
tatives of  competing  transfer  companies  come  in  contact  with  in- 
coming passengers,  and  that  unattended  females,  children,  and 
those  unsophisticated  in  the  wiles  and  devices  of  a  gi'eat  city  are 
to  an  appreciable  extent  duly  protected.'* 

A  like  decision  upholding  the  right  of  the  carrier  to  grant  an  ex- 
clusive privilege  to  one  of  several  competing  companies  was  made 
by  the  Public  Service  Commission  of  West  Virginia  and  upheld 
by  the  supreme  court  of  that  state  in  the  case  of  Eose  v.  Public 
Service  Commission,  75  W.  Va.  1,  83  S.  E.  85,  L.K.A.1915B, 
358.  See  also  Andrews  Bros.  Co.  v.  Pennsylvania  R.  Co.  38 
Inters.  Com.  Rep.  165;  Cosby  v.  Richmond  Transfer  Co.  23 
Inters.  Com.  Rep.  72. 

It  would  seem  as  though  a  distinction  has  sometimes  been 
drawn  between  the  right  to  enter  the  railway  company's  property 
for  soliciting  passengers  and  the  right  to  enter  such  propei-ty  for 
the  delivery  of  the  passengers  being  carried  to  the  station.  The 
question  here  involved  relates  to  the  right  of  the  use  of  the  plat- 
form for  soliciting  passengers.  • 

In  the  Donovan  Case,  supra,  the  Supreme  Court  of  the  United 
States  quoted  with  approval  from  its  decision  in  the  Express 
Cases,  117  U.  S.  1,  24,  29  L.  ed.  791,  6  Sup.  Ct.  Rep.  542,  as  fol- 
lows :  "So  long  as  the  public  are  served  to  their  reasonable  satis- 
faction, it  is  a  matter  of  no  importance  who  serves  them.     The 
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Tailroad  company  performs  its  whole  duty  to  the  public  at  large 
^nd  to  each  individual  when  it  affords  the  public  all  reasonable 
express  accommodations.  If  this  is  done,  the  railroad  company 
ewes  no  duty  to  the  public  as  to  the  particular  agencies  it  shall 
select  for  that  purpose.  The  public  require  the  carriage,  but  the 
company  may  approve  its  own  appropriate  means  of  carriage, 
always  provided  that  they  are  such  as  to  insure  reasonable 
promptness  and  security." 

The  exclusive  privilege  is  not  upheld  in  that  case  in  so  far  as  it 
related  to  the  use  of  side  walks  on  the  public  streets  adjacent  to 
the  property  on  which  the  station  stood.  The  right  of  licensed 
hack  men  to  use  the  public  side  walks  so  long  as  such  use  did  not 
obstruct  the  legitimate  use  by  others  was  upheld. 

It  is  to  be  noted  that  there  are  two  further  points  in  the  Don- 
ovan case.  First  the  question  of  whether  there  were  any  local 
statutes  which  might  be  controlling.  This  question  is  discussed 
without  finally  deciding  on  the  effect  of  such  local  statutes,  had 
they  existed,  and  secondly,  the  court  intimates  that  the  grant  of 
such  exclusive  privilege  must  really  be  for  the  publie  interest  and 
convenience.  They  say :  "But  if  inadequate,  or  if  the  transfer 
company  was  allowed  to  charge  exorbitant  prices,  it  was  for 
passengers  to  complain  of  neglect  of  duty  by  the  railroad  com- 
pany and  for  the  constituted  authorities  to  take  steps  to  compel 
the  company  to  perform  its  public  functions  with  due  regard  to 
the  rights  of  passengers."  See  199  U.  S.  279,  295,  50  L.  ed.  192, 
26  Sup.  Ct  Rep.  91. 

[3]  In  substance  §  1797-12-13-23  and  29  give  the  Railroad 
Commission  complete  jurisdiction  not  only  over  rates,  fares, 
charges,  classification,  etc.,  and  lieir  reasonableness  and  any  ques- 
tions of  discrimination,  but  also  over  any  regulation  or  practice 
whatsoever  affecting  the  transportation  of  persons  or  property  or 
any  service  in  connection  therewith;  and  they  specifically  pro- 
vide that  the  railroad  shall  give  no  undue  or  unreasonable  prefer- 
ence or  advantage  to  any  particular  person,  firm,  or  corporation  or 
subject  any  particular  firm  or  corporation  to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage  in  any  respect  whatsoever,  and 
rhe  Conmiission  may  by  order  regulate  all  such  practices. 

Taking  the  context  of  the  Railroad  Act  as  a  whole,  it  is  clear 
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from  other  sections  of  the  statute  that  primarily,  at  least,  these 
sections  of  the  statute  related  to  questions  of  prejudice  or  advan- 
tage or  discrimination  in  railroad  transportation  either  of  passen- 
gers or  freight.  (The  statutes  refer  not  to  discrimination  but 
unreasonable  discrimination  or  unreasonable  preference  and  un- 
reasonable regulations  and  practices.  Assuming,  therefore,  for 
the  sake  of  argument  that  the  practice  involved  is  a  discrimination 
as  between  two  companies  engaged  in  hauling  passengers  to  and 
from  the  station,  the  question  would  still  remain  whether  such 
practice  was  unreasonably  discriminatory.  Unquestionably  the 
primary  object  in  view  when  the  legislature  passed  these  acts 
was,  so  far  as  passengers  are  concerned,  the  public  convenience  of 
the  passengers  themselves.  The  legislature  declared  they  should 
be  treated  without  discrimination  and  not  be  subjected  to  any  un- 
reasonable rules  or  practices.  The  primary  object  was  the  rea- 
sonable treatment  of  the  passengers  using  the  facilities  of  the  rail- 
road company  for  transportation  purposes.  While  it  may  be  said 
as  stated  in  th^  Donovan  case  that  the  one  to  vindicate  the  right  of 
the  passengers  is  not  a  taxicab  company,  we  do  not  feel  like  put- 
ting this  decision  upon  that  ground  but  rather  feel  that  it  is  the 
duty  of  the  Commission  to  see  that  any  right  which  the  railroad 
may  have  to  enter  into  an  exclusive  contract  for  the  use  of  its 
grounds  and  premises  is  reasonable  in  and  of  itself  when  refer- 
ence is  made  to  the  objects  to  be  attained,  namely  the  convenience 
of  the  passengers.  We  believe  that  the  carrier  in  making  such 
arrangements  must  at  all  times  have  in  view  the  public  conven- 
ience of  those  using  the  station  grounds  for  transportation  pur- 
poses by  railroad.  The  contracts  must  not  prevent  there  being 
sufficient  cabs  and  conveyances  for  general  public  use,  nor  should 
the  contract  be  used  to  exact  unreasonable  charges  for  transporta- 
tion from  the  depot.  We  believe  the  questions  involved  are :  Is 
the  arrangement  in  itself  reasonably  calculated  to  be  for  the  public 
benefit  and  for  the  convenience  of  the  passengers  of  the  railway 
company  and  consistent  with  proper  performance  by  the  railway 
company  of  its  public  duty  ?  Are  the  arrangements  adequate  for 
the  service  of  the  general  public  ?  If  the  arrangements  made  by 
the  railroad  company  do  not  meet  the  public  needs  in  the  respects 
above  referred  to,  then  we  believe  this  Commission  could  act  un- 
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der  its  general  jurisdiction  over  matters  of  public  service,  not  be- 
cause of  advantage  or  disadvantage  to  any  particular  taxicab 
company  but  because  of  the  necessity  of  proper  conveyances  being 
permitted  at  all  times  for  the  use  of  those  using  the  railroad 
property  and  because  if  a  railroad  company  should  enter  into  a 
contract  which  would  curtail  the  service  reasonably  required  by 
passengers  from  the  station  or  subject  the  passengers  to  inconven- 
ience or  unreasonable  rates  or  extortion,  such  practice  would  be 
against  the  public  interest  and  unreasonable  in  and  of  itself, 
regardless  of  any  question  of  discrimination  between  the  various 
companies  desiring  to  use  the  depot  grounds.) 

The  Door  county  peninsula  extends  some  45  miles  northeaster- 
ly from  Sturgbon  Bay.    In  addition  to  the  agricultural  popula- 
tion there  are  numerous  coast  settlements  occupied  chiefly  by 
those  who  gain  their  livelihood  from  lake  and  bay  and  by  tourists 
who  come  to  the  many  lake  and  bayside  resorts.    The  attractive- 
ness of  the  peninsula  as  a  summer  resort  has  been  widely  adver- 
tised by  the  respondent  and  others  interested  in  its  development 
with  the  result  that  a  large  number  of  tourists  from  Wisconsin 
and  many  other  states  travel  over  tlie  respondent's  line  during 
the  tourist  season.    In  providing  transportation  to  and  from  these 
lesorts  the  respondent  has  been  in  competition  with  the  boat  lines 
which  operated  from  Menominee,  Michigan.     Because  of  this 
condition  the  respondent  has  naturally  been  greatly  interested  in 
securing  for  its  patrons  dependable  bus  service  from  its  terminus 
to  the  summer  resorts  in  question.    It  is  apparent  from  the  testi- 
mony that  the  contract  here  questioned  by  the  petitioners  was  en- 
tered into  in  good  faith  with  the  primary  purpose  of  securing  for 
the  respondent's  patrons  dependable,  regular  and  adequate  bus 
service  from  the  Sturgeon  Bay  depot  to  their  destinations.    Un- 
der the  contract  the  Yellow  Cab  &  Transit  Company  meets  all 
trains  and  operates  regular  passenger  busses  daily  to  points  on 
the  shore  of  the  Green  Bay,  carrying  baggage  and  mail,  this  serv- 
ice being  rendered  throughout  the  year.    For  points  on  the  Lak^' 
Michigan  shore  regular  sei^vice  is  not  operated,  but  conveyance:^ 
are  held  in  readiness  for  any  passengers  who  desire  to  come  or  go 
from  those  resorts  or  settlements.    Taxi  service  for  the  city  is  also 
provided.    The  adequacy  of  the  service  outlined  above  was  not 
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questioned  nor  was  it  shown  that  the  rates  charged  are  in  any 
respect  unreasonable  or  discriminatory. 

The  petitioner,  Bemie  Peters,  operates  one  automobile.  He 
usually  meets  respondent's  trains,  but  if  engaged  at  train  time  he 
does  not  do  so.  He  does  not  operate  at  all  seasons  of  the  year. 
He  will  carry  passengers  to  any  point  on  either  shore  of  the  pen- 
insula or  in  the  vicinity  of  Sturgeon  Bay.  He  stated  that  the 
other  petitioners  are  operating  in  a  substantially  similar  manner. 

The  respondent  maintains  a  driveway  curving  from  the  street, 
passing  under  a  portico  at  the  main  entrance  of  the  passenger  de- 
pot and  curving  thence  to  the  public  street.  Under  the  portico 
the  driveway  is  10  feet  8  inches  wide  which  does  not  permit  vehi- 
cles to  pass,  and  makes  it  necessary  for  traffic  to  lyove  in  one  di- 
rection only.  With  proper  policing,  however,  this  driveway  ap- 
pears to  be  sufficient  to  provide  reasonable  access  to  the  station 
for  passengers  arriving  or  de|)arting  in  their  own  vehicles  or  in 
cabs  which  they  may  engage.  There  should  be  no  objection,  how- 
ever, to  permitting  such  passengers  or  cabmen  to  use  the  platform 
allotted  to  the  Yellow  Cab  &  Transit  Company  or  any  portion 
thereof  for  the  purpose  of  receiving  or  discharging  passengers 
when  the  latter  company  is  not  using  the  same,  since  the  exclusive 
privilege  granted  to  that  (sompany  relates  primarily  to  the  right  to 
park  cars  for  the  purpose  of  soliciting  patronage. 

[4]  The  Commission  finds  that  the  arrangement  between  tbe 
respondent  and  the  Yellow  Cab  &  Transit  Company  here  in  ques- 
tion is  reasonably  calculated  to  be  for  the  public  benefit  and  for 
the  convenience  of  passengers  and  is  consistent  with  the  propw 
performance  of  the  respondent's  public  duty;  that  the  arrange- 
ment does  not  impair  the  service  of  the  general  public;  and  that 
the  petitioners  are  not  subjected  to  unjust  discrimination  within 
the  meaning  of  the  Railroad  Commission  Law. 
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WISCONSIN  RAIIiROAB  COMMISSION. 

BE  INTERSTATE  LIGHT  &  POWER  COMPANY. 
rU-2279.] 

Apportionment  —  Oas  plants  —  Basis. 

1.  The  value  of  the  property  of  a  gas  utility  was  apportioned  be- 
tween its  plants  on  the  basis  of  gas  consumption. 

Valuation  —  Going  value  —  6cm. 

2.  Going  value  equal  to  10  per  cent  of  the  cost  new  of  a  gas  plant 
was  included  in  a  valuation. 

Valuation  —  Worhing  capital  —  C7a». 

3.  A  working  capital  amounting  to  $3^00  was  allowed  in  the  val- 
uation of  a  gas  utility  having  a  rate  base  of  approximately  $58,000. 

Hetum  —  Operating  expenses  —  Oas  leakage. 

4.  A  gas  leakage  of  6  per  cent  in  a  high  pressure  line  between  the 
plant  and  the  point  of  metering  at  a  neighboring  city  was  recognized 
m  determining  operating  expenses. 

M^epreciation  —  Gas  —  Alloujance. 

5.  An  allowance  of  approximately  $976  was  made  for  annual  depre- 
ciation of  a  gas  utility  valued  at  approximately  $58,000. 

Return  —  Gas  —  Amount. 

6.  A  return  of  8  per  cent  was  allowed  a  gas  utility. 
Valuation  —  Overheads  —  Organization  eacpense. 

7.  Organization  expenses  of  over  $2,000  were  held  excessive  in  the 
case  of  a  gas  company  valued  at  approximately  $58,000. 

Bates  —  Beasonahleness  —  Value  of  service. 

8.  Rates  sufficient  to  produce  a  full  return  should  not  be  allowed 
when  such  rates  would  exceed  the  value  of  service^  with  a  probable  dis- 
continuance by  some  consumers. 

(July  19,  1921.] 

Application  for  authority  to  increase  gas  rates ;  increased  rate 
scliedules  authorized. 

By  the  Commission:  The  application  in  this  matter  was 
filed  on  October  22,  1920  and  sets  forth,  among  other  things, 
that  the  rates  at  present  in  effect  are  as  follows : 

First           2,000  cu.  ft  per  month  $1.85  per  M  cu.  ft. 

Next            3,000  cu.  ft  per  month   1.70  per  M  cu.  ft. 

Next             5,000  cu.  ft.  per  month   1.60  per  M  cu.  ft. 

All   over   10,000  cu.  ft.  per  month. 1.50  per  M  cu.  ft. 

Discount:  A  discount  of  10  cents  per  M  cubic  feet  will  be  allowed  if 
bills  are  paid  on  or  before  the  10th  day  from  date  of  bilL 

Minimum  BtU:    50  cents  per  meter  per  month. 

The  petition  alleges  that  these  rates  have  been  in  effect  for 
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over  one  year  and  that  under  them  the  net  earnings  for  dprecia- 
tion  and  return  for  the  year  ended  August  31,  1920  were 
$1,522.25;  that  the  operating  e:q)ense8  during  this  period  in- 
clude the  cost  of  gas  purchased  from  the  Northern  States  Power 
CcHnpany  at  the  rate  of  75  cents  per  M  cubic  feet,  as  measured 
at  Hudson  which  rate  does  not  quite  cover  the  cost,  based  on 
Hudson  gas  demand  plus  losses,  computed  at  the  net  manufactur- 
ing cost,  exclusive  of  fixed  charges;  that  cost  of  coal  carbonized 
during  this  period  averaged  $8.82  per  ton  and  in  October  was 
$14.35  at  Stillwater.  The  Company  estimates  that  with  this 
price  of  coal  and  assuming  a  credit  of  $15  per  ton  for  coke,  the 
resulting  showing  will  be  an  annual  deficit  of  $941  from  opera- 
tion before  any  provision  for  depreciation  and  return. 

Authority  is  requested  to  place  the  following  rates  in  effect: 

First  2,000  cu.  ft.  per  month  $2.70  per  M  cu.  ft.. 

Next  3,000  cu.  ft.  per  month  .  ,^ 2.60  per  M  cu.  ft. 

Next  6,000  cu.  ft.  per  month   2.30  per  M  cu.  ft. 

All  over  10,000  cu.  ft.  per  month   2.10  per  M  cu.  ft. 

Discount:  A  discount  of  10  cents  per  M  cubic  feet  wiU  be  allowed  if 
bills  are  paid  on  or  before  the  10th  day  fr<mi  date  of  bilL  . 

Hearing  in  this  matter  was  held  in  Madison  on  November  12, 
1920.  At  this  time  J.  H.  Roemer  and  Winsor  Martin  appeared 
for  the  company.    There  were  no  appearances  in  opposition. 

Exhibits  were  introduced  showing  the  financial  condition  of 
the  Hudson  utility  and  estimated  future  cost  of  service  vdth  the 
high  price  of  coal  prevailing  at  that  time. 

The  Interstate  Light  &  Power  Company  purchases  gas  for 
its  Hudson  gas  utility  from  the  Northern  States  Power  Company 
at  Stillwater,  Minnesota.  The  gas  is  transmitted  to  Hudson 
a  distance  of  about  7  miles  through  a  high  pressure  main.  The 
gas  is  measured  at  Hudson  and  is  paid  for  by  the  petitioner  at 
the  rate  of  75  cents  per  M  cubic  feet.  It  is  claimed  that  this 
price  does  not  cover  the  cost  to  the  Northern  Power  Company 
and  we  are  asked  to  consider  the  actual  cost  of  production  in 
connection  with  this  case. 

A  further  hearing  in  this  matter  was  held  on  April  8,  1921 
at  Madison.  Mr.  Winsor  Martin  appeared  for  the  company. 
There  were  no  appearances  in  opposition. 
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Property  ancL  Plant. 

In  a  table  in  petitioner'^  Exiiibit  No.  1  the  following  statement 
of  property  value  used  and  useful  for  the  Hudson  service  is 
given: 


Cost  New. 

Cost  New 
Less  De- 
preciation. 

Hudson   plant    

$23,888 
30,577 

$21,337 

Hudson  proportion  of  Stillwater  plant 

25,926 

Total  above    

$54,465 
1,800 

$47,263 

Additions  from  Oct.  31,  1918  to  Aug.  31,  1920  . . . 

1,800 

Total  above •••••«. 

$56,265 
31500 

$40,063 

Working  capital    , •••••••••••. 

3,600 

Total   above    • 

$59,756 
5,976 

$52,563 

Groing  value   ,, 

5,976 

Total  

$65,741 

$58,539 

[1,  2]  The  value  of  $54,465  representing  cost  new  on  October 
81,  1918  was  determined  by  the  engineers  of  the  petitioner  in  a 
previous  case  as  a  result  of  a  valuation  of  the  Stillwater  prop- 
erty and  a  check  of  the  construction  accounts  of  the  Hudson 
property.  The  proportion  of  the  gas  plant  at  Stillwater  assigned 
to  Hudson  utility  was  determined  on  the  basis  of  gas  consumption 
as  shown  by  the  records  from  January  1,  1913  to  October  31^ 
1918.  The  additions  it  is  stated  represent  the  net  book  additions 
to  the  Hudson  plant.  The  item  of  working  capital  includes  a 
share  of  that  required  for  the  operation  of  the  Stillwater  plant 
The  going  value  included  in  the  above  table  is  10  per  cent  of 
the  cost  new  valuation. 

[3]  As  a  check  on  the  above  values  our  engineering  depart- 
ment has  made  a  rough  valuation  of  the  property  used  and  useful 
to  Hudson.  The  report  which  we  have  gives  a  value  for  the 
Hudson  system  of  $37,717  exclusive  of  the  share  in  the  Still- 
water plant  and  in  the  high  pressure  pipe  line  from  Stillwater. 
The  Stillwater  plant  haa  an  estimated  value  according  to  this 
report  of  $59,875,  of  which  18  per  cent  or  $10,800  is  apportioned 
to  Hudson.  This  apportionment  is  based  on  the  gas  sales  during 
the  year  1919  and  1920.  The  value  of  the  pipe  line  assigned  to 
Hudson  is  $6^500  which  makes  the  total  physical  value  $55,017. 
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This  figure  includes  intangibte  items  amounting  to  $2,189,  the 
propriety  of  which  is  rather  questitoable.  The  allowance  made 
for  working  capital  is  $3,300  so  that  if  the  intangible  item  is 
included  the  rate-making  value  is  $58,317. 

Operating  Expenses. 

The  revenues  and  expenses  during  the  calendar  year  1920 
are  given  in  the  following  table: 

Revenues  and  Expenses — 1920, 
Revenues: 

Commercial  earnings    $12,687.64 

Operating  Expenses: 

Production  (purchaaed  gas)    $6,062.61 

Distribution    2,041.61 

Commercial    1 665.82 

General 1,121.57 

Undistributed    467.36 

Total  of  above  items .* $10,258.87 

Depreciation    

Taxes   924.19 

Total  operating  expenses  $11,183.06 

Net  operating  revenue  $1,504.68 

Nonoperating  revenue    203.92 

Gross  income   $1,708.50 

The  cost  of  production  as  given  above  represents  the  amount 
paid  to  the  Stillwater  utility  for  the  gas  as  metered  at  Hudson. 
The  price  paid  is  75  cents  per  M  ^ubic  feet  which  it  is  claimed 
does  not  nearly  equal  the  actual  cost  of  production.  An  attempt 
will  be  made  to  determine  what  this  cost  of  production  will  be 
for  the  ensuing  year.  It  should  also  be  noted  in  connection  with 
the  above  table  that  no  depreciation  has  been  charged.  If  an 
adequate  amount  had  been  included  the  gross  income  as  shown 
would  have  been  reduced  very  materially. 

Costs  of  Production  at  Stillwater, 

In  determining  the  cost  of  gas  production  at  Stillwater  we 
have  used  the  production  figures  as  submitted  by  the  petitioner 
for  the  five  months'  period  ended  February  28,  1921  these  being 
the  latest  data  at  hand.     The  efficiencies  obtained  during  this 
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period  appear  to  represent  normal  resultsjfrom  a  plant  of  this 
type.  We  have  used  $10  per  ton  as  a  probable  average  coal  cost 
and  have  set  the  credit  for  coke  residuals  at  a  figure  of  $11  per 
ton. 

The  coal  cost  is  based  on  a  mine  cost  in  West  Virginia  of 
$2.75  per  ton  plus  allowance  for  rail  and  lake  frei^t  and 
handling  charges.  The  coke  credit  of  $1  per  ton  above  the  coal 
price  is  a  rather  arbitrary  amount  but  is  founded  on  conditions 
which  obtain  at  many  gas  plants  in  Wisconsin. 

With  these  estimates  we  have  the  following  costs  of  gas  pro- 
duction during  a  similar  five-month  period. 

Co8t  of  Oas  Prodtiction, 

Labor   ^6,325.9« 

Steam  expense   880.00 

Electric  power •  77.66 

Bench   fuel    3,619.00 

Coal  carbonized   19,384.20 

Purification     239.26 

Supplies  and  expenses  196.70 

Maintenance  of  buildings  and  fixtures  31.87 

Maintenance  of  gas  works •  1,970.63 

Total  production  expense $32,725.17 

Credits  for  residuals — 

Coke    $13,854.72 

Tar   798.64 

Total    $14,653.26 

Net  production  expense  ; $18,071.91 

Cost  per  M  cu.  ft  of  gas  produced 84.5^ 

[4]  The  cost  per  M  cubic  feet  produced  must  be  adjusted  to 
account  for  the  leakage  in  the  high  pressure  line  between  the 
Stillwater  plant  and  the  point  of  metering  in  Hudson.  If  we 
assume  that  this  loss  is  5  per  cent,  the  operating  cost  of  furnish- 
ing gas  at  the  Hudson  utility's  meter  will  be  about  89  cents  per 
M  cubic  feet 

[5]  Setting  up  the  expenses  of  the  Hudson  utility  on  the  basis 
of  the  foregoing  determination  of  gas  cost  and  including  reason- 
able allowances  for  depreciation  on  the  Hudson  property  and 
depreciation  and  taxes  on  that  portion  of  the  equipment  in 
Minnesota  which  is  used  by  the  Hudson  utilityi  we  obtain  the 
following  table: 
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Revi^d  Annual  Operating  Esppen^et, 

Cost  of  fpkB  purchased  $7,194.18 

Distribution  expense    2»041.61 

Commercial  expense   665.82 

General  expense  1,121.57 

Undistributed  expense 467.96 

Total  of  above  items $11,390.64 

Depreciation 97tL56 

Taxes    1,270.19 

Total  operating  expenses  $13,637.29 

[6]  If  we  add  the  intereBt  charge,  or  8  per  cent  on  the  prop- 
erty value  of  $58,317  which  amounts  to  $4,665.36,  to  the  total 
operating  expenses  we  obtain  the  annual  cost  of  service  of 
$18,302.65.  In  the  year  1920  a  total  of  7,283,600  cubic  feet 
of  gas  was  sold  at  Hudson  which  would  make  the  costs  of  service 
$2.51  per  M  cubic  feet.  During  the  year  1920  the  average 
revenue  including  that  from  nonoperating  sources  was  $1.74  per 
M  cubic  feet  so  that  if  the  company  is  to  earn  a  full  return  an 
increase  of  77  cents  in  the  rate  would  be  necessary. 

[7]  There  are  some  items  in  the  foregoing  analysis  which 
should  possibly  be  eliminated  from  consideration.  One  of  these 
is  the  organization  expense  of  $2,189,  While  we  should  un- 
doubtedly include  a  reasonable  organization  expense  in  the  prop- 
erty value,  this  item  appears  out  of  line  with  the  size  of  this 
utility. 

[8]  The  increase  indicated  as  necessary  would  require  an 
initial  rate  step  of  $2.52  per  M  cubic  feet  of  gas.  The  propriety 
of  so  high  a  rate  is  seriously  questioned  by  us.  It  is  probable 
that  if  the  entire  increase  were  given  the  cost  would  exceed  the 
value  of  the  service  to  many  consumers  and  that  they  would 
discontinue  service.  Especially  is  this  true  under  the  present 
business  conditions.  A  rate  schedule  will  be  authorized  which 
will  provide  an  increase  of  60  cents  per  M  cubic  feet  of  gas  sold. 
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NBW  YORK  COURT  OF  APP£AIiS. 

PEOPLE  EX  BEL.  NEW  YORK  CENTRAL  RAILROAD 

COMPANY 

>'• 
PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

(231  N.  Y.  1,  131  N.  B.  549.) 

Oro8sings  —  CommiMion  iurisdietUm  ^  Orders  —  Waiver  of  right. 

1.  The  fact  that  a  railroad  went  ahead  and  constructed  a  cross- 
ing mider  the  terms  of  a  Commission  order  was  no  waiver  of  He  rights 
if  the  order  itself  was  a  nullity,  but  if  the  order  was  in  error  it  should 
have  been  reviewed  on  appeal. 

Crossings  —  Apprtmches  —  Cost  of  maintenance  —  Railroads, 

2.  The  New  York  Railroad  Law  providing  for  the  maintenance  of 
overhead  crossings  applies  only  to  the  highway  over  a  railroad  in  the 
common  acceptance  of  the  word,  that  is  a  track  or  tracks  formed  by 
rails  over  which  trains  pass  from  place  to  place — and  does  not  include 
bridges  over  yards  containing  a.  large  number  of  tracks. 

Crossings  —  Raiiro€ids  ^  Appromches  —  Cost  of  maintenance, 

3.  The  New  York  Commission  has  no  power  to  order  a  railroad  to 
maintain  approaches  to  a  bridge  constructed  over  a  railroad  yard. 

[March  22,  1921.] 

Appeal  from  an  order  of  the  Supremo  Court,  Appellate 
Division,  Third  Department,  dismissing  a  writ  of  certiorari  to 
review  a  determination  of  the  New  York  Commission,  Second 
District;  order  reversed  and  the  determination  of  the  Commis- 
sion modified  and  affirmed. 

Appearances:  Maurice  C.  Spratt  and  H.  W.  Huntington, 
both  of  Buffalo,  for  appellant;  Ledyard  P.  Hale,  of  Albany,  for 

respondent 

• 

Pound,  J. :  The  question  is  whether  the  Board  of  Railroad 
CommiflBioners  in  determining  the  manner  of  crossing  Clinton 
street  by  the  railroad  yard  herein  mentioned  might  impose  con- 
ditions as  to  the  future  maintenance  and  repair  of  the  approaches 
to  the  bridge  over  the  yard,  not  on  the  railroad  property. 

It  is  unnecessary  to  recite  the  details  of  the  long  history  of 

the  proceedings  herein.     Briefly,  petitioner's  predecessor,  the 

Terminal  Railway,  desiring  to  construct,  in  addition  to  its  double 

track  road  on  grade,  extensive  yards  in  the  towns  of  Cheekto- 
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waga  and  West  Seneca  several  miles  in  length  and  nearly  half 
a  mile  in  width,  crossing  certain  highways,  including,  Clinton 
street,  in  West  Seneca,  by  as  many  as  120  tracks,  which  jrard 
when  completed  was  to  be  the  largest  in  the  country,  made  ap- 
plication to  the  Board  of  Eailroad  Commissioners  to  determine 
the  manner  in  which  the  tracks  should  cross  the  highway.  The 
Railroad  Law  (Consol.  Laws,  c.  49)  contained  no  express  pro- 
visions dealing  with  the  situation  which  exists  when  such  a 
great  yard  is  constructed  across  highways.  It  is  something 
different  from  the  oonstruction  of  the  railroad  itself  across  the 
highway  on  grade  (§  21),  in  which  case  it  is  the  duty  of  the  rail- 
road to  restore  the  street  "to  its  former  state,  or  to  such  state 
as  not  to  have  unnecessarily  impaired  its  usefulness''  and  con- 
struct and  maintain  a  roadway  across  its  tracks,  and  different 
from  the  mere  crossing  of  a  railroad  by  a  highway  by  an  over- 
head bridge  (§  93),  in  which  case  "the  roadway  theteover  and 
the  approaches  thereto  shall  be  maintained  and  kept  in  repair 
by  the  municipality  having  jurisdiction  over  and  in  which  the 
same  are  situated."  The  Board  of  Railroad  Commissioners  made 
its  order  on  April  30,  1907,  determining  that  the  Clinton  street 
highway  grade  crossing  be  changed  to  an  overhead  bridge  cross- 
ing, and  that  the  Terminal  Railway  of  Buffalo  should  maintain 
the  roadway  and  sidewalk  on  the  overhead  bridge  and  approaches 
thereto,  irrespective  of  the  provisions  of  §  64  (now  §  93)  of  the 
Railroad  Law.  The  railway  paid  all  the  expense  of  eliminating 
the  grade  crossing,  although  a  small  part  thereof  for  the  expense 
of  crossing  the  main  tracks  might  perhaps  have  been  charged 
to  the  town  and  the  state  to  the  extent  of  one  half  the  total  ex- 
pense incurred  f6r  that  purpose.  Re  Erie  R.  Co.  208  N.  T. 
486,  490-492,  102  K  E.  662. 

On  the  subsequent  unsuccessful  appeal  of  the  towns  from  this 
order  the  courts  sustained  the  general  powers  and  jurisdiction 
of  the  Board  of  Railroad  Commissioners  in  tie  matter.  Re 
Terminal  R.  of  Buffalo,  122  App.  Div.  59,  106  N.  Y.  Supp. 
655;  Id.  122  App.  Div,  896,  106  N.  Y.  Supp.  659;  Id.  192  N. 
Y,  634,  84  K  E.  1121.  The  railway  did  not  appeal  from  any 
part  of  the  order,  but  sought  unsuccessfully,  among  other  modi- 
fications, to  have  the  Board  of  Railroad  Commissioners^  and 
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thereafter  the  Public  Service  Commission,  which  had  in  1907 
succeeded  that  Board,  modify  the  original  order  by  providing 
that  the  roadways  and  approaches  be  maintained  pursuant  to 
the  statute  governing  the' maintenance  of  highways  in  the  towns, 
which  is  construed  as  referring  to  the  provisions  of  §  64  (now 
§  93)  of  the  Railroad  Law. 

The  towns  unsuccessfully  sought  a  writ  of  prohibition  to  pre- 
sent the  Commission  from  acting  on  the  second  application.  Peo- 
ple ex  rel.  West  Seneca  v.  P^iblic  Service  Commission,  130  App. 
Div.  335,  114  N.  Y.  Supp.  636;  Id.  195  N.  Y.  562,  88  K  E. 
1128.  Thereafter  the  railway  company  proceeded  with  and 
completed  the  work,  which  was  on  January  29,  1918,  approved 
by  the  Public  Service  Commission.  On  May  11,  1918,  the  town 
of  West  Seneca  filed  with  the  Commission  a  complaint  that  the 
Clinton  street  roadway  and  approaches  to  the  bridge  were  out 
of  repair  and  that  the  railway  company  had  refused  to  make  the 
necessary  repairs.  On  July  30,  1918,  the  New  York  Central 
Railroad,  having  succeeded  to  the  rights  and  duties  of  the  Ter- 
minal Railway  Company,  was  ordered  by  the  Public  Service 
Commission  to  make  the  repairs,  and,  the  Commission  thereafter 
having  denied  an  application  for  a  rehearing,  the  relator  herein 
sued  out  a  writ  of  certiorari  to  review  the  determination.  The 
Appellate  Division  dismissed  the  writ,- and  the  relator  appealed 
to  this  court 

[1]  The  relator  and  its  predecessor  have  at  all  times  con- 
sistently objected  to  that  portion  of  the  order  which  imposed 
upon  the  railway  the  duty  of  keeping  the  approaches  to  the  bridge 
in  repair,  maintaining  that  the  Commission  was  without  juris- 
diction to  make  it,  and  has  thus  sought  to  reserve  its  right  to 
test  the  question  of  jurisdiction  imtil  it  should  be  called  upon 
to  make  repairs  as  required  by  the  order.  If  there  is  no  tenable 
construction  of  the  statute  which  authorized  the  State  Board  of 
Railroad  Commissioners  to  do  what  it  attempted  to  do  in  this 
case,  the  portion  of  its  order  now  before  us  was  in  excess  of  its 
jurisdiction  and  void  (People  ex  rel.  New  York  C.  &  H.  R  K. 
Co.  V.  Public  Service  Commisaon,  227  N.  Y.  248,  261,  P.U.R. 
1920B,  350,  125  K  E.  438),  but,  if  it  was  error  only,  it  should 
have  been  reviewed  on  appeal.    The  fact  that  the  railroad  went 
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ahead  and  constructed  the  crossing  was  no  waiver  of  its  rights 
if  the  order  itself  was  a  nullity. 

[2]  The  decision  must  depend  largely  on  whether  the  order 
complained  of  was  a  valid  condition  of  a  discretionary  consent 
acted  upon  by  the  railroad  or  was  the  independent  determination 
of  a  duty  imposed  on  the  railroad  against  its  will.  Plainly  it 
was  on  its  face,  an  attempt  on  the  part  of  the  Railroad  Conunis- 
sion  to  relieve  the  towns  from  the  provisions  of  §  64  (now  §  93) 
of  the  Railroad  Law  above  quoted.  •  But  such  provisions  apply 
naturally  only  to  the  highway  over  a  railroad  in  the  common 
acceptance  of  the  word — i.  e.,  a  track  or  tracks  formed  by  rails, 
over  which  trains  pass  from  place  to  place — and  could  be  properly 
applied  to  the  situation  before  us  only  by  the  addition  of  language 
that  the  legislature  has  not  seen  fit  to  use  in  this  connection, 
although  it  has  in  Public  Service  Commissions  Law  (Consol. 
Laws,  c.  48)  §  2  (6),  to  include  bridges  over  yards  like  the  one 
under  consideration,  equipment,  stations,  and  terminal  facilities. 

[3]  The  authority  of  the  railroad  company  to  construct  tracks 
across  the  highway  came,  not  from  the  State  Board  of  Railroad 
Commissioners,  but  from  the  Supreme  Court.  Railroad  Law, 
§  21.  The  court  doubtless  had  power  to  impose  conditions  upon 
its  consent  of  the  nature  here  indicated,  to  be  accepted  by  the 
railroad  if  it  would  go  x>n  with  the  proposed  plan.  But  the 
Railroad  Commission  might  thereafter  determine  only  "the 
method  of  crossing.'*  Railroad  Law,  §  60,  now  §  89.  In  de- 
termining the  method  of  crossing  to  be  by  an  overhead  bridge, 
it  had  no  power  either  to  impose  conditions  or  to  l^islate  as  to 
the  repair  and  maintenance  of  the  bridge  and  the  approaches 
thereto  when  constructed.  The  fair  implication  of  the  law  is 
that,  when  railroad  yards  are  constructed  across  a  highway, 
whether  the  highway  is  carried  over  the  yard  on  a  bridge  or  on 
grade,  the  railway  company  shall  bear  the  burden  of  maintaining 
the  roadway  on  or  over  its  property  and  also  the  burden  of  re- 
storing the  town  highways  to  such  state  as  not  necessarily  to 
impair  their  usefulness  (Railroad  Law,  §  11,  now  §  21),  but 
I  find  no  authority  for  putting  the  burden  on  the  railroad  com- 
pany of  thereafter  keeping  in  repair  the  town  highway,  outside 
the  railroad  property,  and  I  find  no. statute  which  puts  the  burden 
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on  the  town  thereafter  to  maintain  the  bridge  constructed  by  the 
railroad  company  or  any  part  thereof. 

While  it  is  here  alleged  by  the  town  of  West  Seneca  that  the 
approaches  were  improperly  constructed^  the  determination  of 
the  Public  Service  Commission  is  to  the  effect  that  the  roadway 
is  out  of  repair ;  that  the  railroad  company  built  the  bridge  under 
the  determination  now  complained  of,  and  is  thereby  bound  to 
repair  '^e  roadway  and  approaches  of  the  bridge  in  question/' 
So  far  as  such  roadway  and  approaches,  having  been  once  properly 
restored  to  usefulness  as  a  part  of  the  original  construction^  are 
outside  the  railroad  property,  the  order  was  not,  as  we  have  in- 
dicated, a  condition  which  the  Board  of  Railroad  Commissioners 
had  jurisdiction  to  impose  over  the  objection  of  the  railroad  com- 
pany as  to  the  manner  of  crossing. 

The  order  of  the  appellate  division  dismissing  the  writ  of 
certiorari  should  therefore  be  reversed,  and  the  determination 
of  the  Public  Service  Commission  modified  in  accordance  with 
opinion,  and  as  modified  affirmed,  with  costs  in  this  court  and 
in  the  appellate  division. 

Chase,  McLaughlin,  and  Andrews,  JJ.,  concur. 

Cardozo,  J.,  concurs  in  result. 

Hiscock,  C.  J.,  and  Crane,  J.,  not  sitting. 

Ordered  accordingly. 


WISCONSIN  RAHiROAP  OOMBHSSION. 

BE  WISCONSIN  TELEPHONE  COMPANY. 

[U-2367.] 

ApparUanment  —  Valuation  —  Telephone  property  —  ToU8» 

1.  Land  and  buildings  of  a  telephone  company  were  apportioned  to 
the  toll  syston  according  to  the  percentage  of  the  buildings  found  to 
be  used  and  useful  in  giving  toll  service  in  a  pending  toll  case  by  the 
same  company. 

ValuaUon  —  WorMng  capital  —  Telephones  —  Advance  payment. 

2.  No  allowance  was  made  for  working  capital  of  a  telephone  com- 
pany which  collected  its  bills  in  advance. 
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Valuation  —  Booh  coat  as  measure  of  value  — >  Telephones. 

3.  The  book  value  of  a  telephone  utility  was  used  as  the  fair 
value  upon  which  to  determine  return. 

Return  *-  Telephones  —  Amount, 

4.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  tele- 
phone company. 

Depreciation  — >  Telephones  —  Amount. 

5.  An  annual  allowance  of  3  per  cent  on  a  sinking  fund  basis  was 
held  reasonable  for  depreciation  of  a  telephone  utility. 

Bates  —  T^ephones  —  Outlying  exchanges. 

6.  Telephone  subscribers  in  two  communities  served  by  a  city  ex- 
change were  charged  regular  exchange  rates  plus  the  average  excess 
radius  charge. 


Telephones  —  Exchange  hoard  —  Beach  of  operator. 

Statement  that  the  maximum  number  of  lines  which  an  individual 
telephone  operator  can  reach  does  not  much  exceed  8000,  p.  ^76. 
Betum  —  Operating  expenses  —  Salaries  and  wages  ^^  Telephones, 

Statement  that  telephone  operators'  wages  had  increased  139  per 
cent  during  a  period  of  6  years  of  operation  by  tiie  Madison  Telephone 
Exchange,  while  the  total  operating  expenses  had  increased  81.5  per 
cent,  p.  179 
Betum  —  Operating  expenses  —  Telephones. 

Statement  that  annual  operating  expenses  per  telephone  station 
of  $17.10  were  reasonable,  p.  180. 
T&lephones  —  PeaJc  load  —  Hours, 

Statement  that  the  peak  exchange  load  in  most  exchanges  comes 
between  9  and  10  A.  M.  with  minor  peaks  about  2  to  3  and  7  to  8  P.  M., 
p.  180. 

[July  22,  1921.] 

Application  for  authority  to  increase  telephone  rates;  in- 
creased rates  ordered. 

By  the  Cotmnission:  The  application  of  the  Wisconsin 
Telephone  Company  seeking  authority  to  increase  rates  at  its 
Madison  exchange  was  filed  with  the  Commission  December  16, 
1920. 

The  lawful  rates  for  the  principal  classes  of  service  now  in 
effect  at  this  exchange  are:     [Rate  schedule  omitted.] 

The  applicant  alleges  that  it  has,  for  some  time  past,  furnished 
service  at  and  from  the  Madison  exchange  without  a  reasonable 
return  on  its  investment.  For  this  reason  and  because  of  the 
increased  costs  of  labor  and  materials  prevailing  at  this  time 
permission  is  asked  to  place  in  effect  the  schedule  appearing 
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below.  The  applicanf  maintains  that  such  rates  are  jnst  and 
reasonable  and  that  only  by  the  application  of  these  rates  will 
it  be  able  to  earn  a  sufficient  amount  to  fully  meet  its  operating 
expenses  and  to  afford  a  reasonable  return.  The  rates  requested 
are:     [Proposed  rate  schedule  omitted.] 

Hearing  in  this  application  was  held  at  Madison,  Wisconsin, 
January  14,  1921  at  which  time  the  following  appearances  were 
entered : 

J.  F.  Krizek  and  F.  M.  McEniry,  for  the  Wisconsin  Telephone 
Company;  Gettle,  Torge,  and  Stolen,  by  L.  E.  Gettle  for  the 
Dane  County  Rural  Telephone  Company;  William  Ryan,  city 
attorney  and  S.  L.  Odegard,  accountant,  for  the  city  of  Madison. 

The  applicant  serves  at  present  approximately  18,000  sub- 
scribers in  and  about  the  city  of  Madison.  The  distributioH 
of  subscribers  to  the  different  classes  of  service  is  shown  in^ 
table  number  I. 

[Table  omitted.] 

The  growth  of  the  Madison  exchange  has  been  exceptionally 
rapid  during  the  past  few  years  and  it  has  been  with  difficulty 
that  the  company  has  been  able  to  provide  the  necessary  physical 
equipment  to  keep  pace  with  the  increasing  number  of  sub- 
scribers. Especially  has  this  been  true  during  the  past  four  or 
five  years  when  materials  have  been  scarce  due  to  the  war. 

The  following  data  which  show  the  company's  subscribers  at 
the  end  of  each  year  for  the  past  fifteen  years  indicates  the 
rapidity  of  its  growth : 

«  Ktimber  of 

^^^'  Siibftcribere. 

1907   2,293 

1908   4,944 

1903   4,790 

1910  5,38$ 

1911  6,080 

1912  6,842 

1913  7,677 

1914  8,427 

1915  8,998 

1916  9,726 

1917   10,060 

1918   10,102 

1919   11,079 

1920 11,914 

May  18,  1921  ,  12,712. 
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Service  was  first  rendered  by  the  applicant  in  Madison  in 
Jnne  1880,  and  for  many  years  it  operated  locally  in  competition 
with  the  Dane  County  Telephone  Company.  In  November  1908 
it  purchased  the  plant  of  its  competitor  within  the  city  and 
acquired  all  its  rights  and  business  with  the  exception  of  certain 
rural  lines.  While  these  lines  are  still  owned  by  the  Dane  Coun- 
ty Company's  successor  the  Dane  County  Rural  Telephone  Com- 
pany, it  receives  all  its  central  office  service  thru  the  Bell 
Exchange. 

'Property  and  Plant. 

The  Commission  has  never  made  an  inventory  of  the  property 
and  plant  of  the  Madison  exchange  so  we  are  not  in  a  position  to 
give  an  estimate  of  the  reproduction  cost  upon  an  appraisal 


The  book  value  as  reported  by  the  company  in  its  1920  annual 
report  to  the  Commission  is  $1,125,008.51.  This  value  is  ex- 
clusive of  intangible  capital.  It  includes  no  charges  for  organi- 
sation, franchises,  good  will,  etc.  Neither  does  it  include  any 
allowances  for  working  capital,  or  material  and  supplies.  The 
detail  of  the  book  statement  is  as  follows :    [Statement  omitted.] 

The  applicant  maintains  its  general  offices  and  its  stores  and 
supply  base  in  the  city  of  Milwaukee,  and  administers  all  of  the 
general  supervision  for  the  state  from  that  point  In  its  alloca- 
tions of  general  office,  stores  supplies,  etc.,  it  has  charged  to  the 
Madison  office  the  following  amounts : 

Prorate  for  general  office,  stores  and  supplies $78,156.00 

Prorate  for  office  furniture  and  general  equipment 19,024.67 

Total  prorate  $97,180.67 

When  consideration  is  given  to  this  apportionment  of  general 
office,  the  total  investment  at  the  Madison  exchange  is  increased 
to  $1,222,109.18. 

[1,  2]  While  the  applicant  has  excluded  toll  exchange  and  line 
property  from  its  total  book  value,  it  has  made  no  apportionment 
of  the  land  and  building  to  this  system.  In  its  toll  case  now 
pending  before  this  Commission  it  is  set  forth  in  the  valuation 
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of  toll  property  for  the  Madison  exchange  that  24.52  per  cent 
of  the  building  is  used  and  useful  in  giving  toll  service.  It 
appears  to  us  in  view  of  this  fact  that  the  building  and  land 
should  be  apportioned  to  the  toll  system  on  this  basis.  It  has 
been  set  out  in  a  previous  tabulation  that  the  book  figure  for  the 
investment  in  land  and  buildings  is  $138,364.79  ($28,891.39  -f 
$109,473.40).  Tw^ty-four  and  52/100  per  cent  of  this  amount 
is  $33,927.05  which  is  the  investment  in  land  and  buildings 
chargeable  to  tolL  Deducting  this  from  $1,222,189.18,  the  total 
investment  previously  determined,  we  have  $1,188,262.13  as  the 
local  exchange  investment.  The  applicant  has  made  no  claim 
for  working  capital  or  other  intangible  investment  Inasmuch 
as  rentals  are  due  on  or  before  the  16th  day  of  the  month  for 
which  exdiange  service  bills  are  rendered,  we  shall  not  give  con- 
sideration to  any  item  of  working  capital. 

The  investment  item  as  s^  forth  above,  $1,188,262.13  is 
equivalent  to  an  average  investment  of  $96.40  per  telephone. 
This  average  is  determined  from  a  consideration  of  all  subscribers 
connected  to  the  exchange,  which  includes  approximately  400 
roadway  subscribers.  The  total  of  these  subscribers,  however, 
is  but  a  small  percentage  of  the  total  subscribers  served.  More- 
over the  investment  in  roadway  lines  at  the  Madison  exchange 
is  abnormal  due  to  the  long  distances  between  the  central  office 
and  the  exchange  limits  and  over  which  the  applicant  furnishes 
the  necessary  wire  plant.  For  these  reasons  we  do  not  believe 
that  the  segregation  of  the  investmmit  in  roadway  lines  would 
result  in  a  materially  different  average  investment  for  company 
owned  subscribers.      , 

No  doubt,  the  average  investment  of  $96.40  may  appear  some- 
what high  to  those  who  are  not  familiar  with  the  layout  and 
requirements  of  the  Madison  plant.  We  would  point  out  in  this 
connection  the  more  important  causes  of  the  hi^er  unit  cost. 

The  layout  of  the  city  between  the  two  lakes  is  such  as  to 
necessitate  an  unusual  design  of  wire  plant  both  underground 
and  overhead.  It  is  obvious  that  it  is  more  expensive  to  con- 
struct a  plant  to  serve  a  given  area  that  is  limited  as  to  its  width, 
than  it  is^to  serve  the  same  area  having  equal  dimensions.    We 
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would  also  point  out  that  a  relatively  large  part  of  the  Madison 
plant  consists  of  expensive  underground  construction.  Another 
condition  which  has  resulted  in  a  large  addition  to  plant  value, 
is  that  requiring  the  installation  of  a  second  exchange  board  in 
the  central  office.  The  maximum  number  of  lines  which  an 
individual  operator  can  reach  does  not  much  exceed  8000.  When 
this  number  is  reached  it  becomes  necessary  to  install  a  second 
exchange  and  to  provide  trunking  facilities  from  the  "A"  Board 
to  the  "B"  Board  in  order  to  complete  the  calls  of  subscribers 
who  are  on  lines  exceeding  the  original  8000.  This  condition 
was  reached  in  the  Madison  central  office  some  time  ago  and 
resulted  in  the  installation  of  what  is  known  as  the  Fairchild 
exchange,  which  as  we  have  already  mentioned  entails  not  only 
costs  incident  to  the  board  itself,  but  also  costs  incident  to  the 
trunking  equipment  between  the  two  boards. 

Since  the  closing  of  the  company's  books  for  1920,  there  has 
been  added  to  the  Madison  exchange  approximately  $61,134  in 
new  underground  cable  equipment  and  $57,000  in  additional 
switchboard  equipment.  Other  additions  under  way  involve 
expenditures  of  about  $100,000.  These  expenditures  have  been 
necessary  in  order  to  improve  the  service  of  the  present  sub- 
scribers and  also  to  provide  facilities  for  immediate  prosi>ective 
subscribers.  jTust  what  proportion  of  the  $218,000  is  chargeable 
to  the  present  subscribers  and  what  to  prospective  subscribers 
we  are  unable  to  state.  It  is  an  item,  however,  which  we  beli6ve 
should  be  reflected  to  some  extent  in  the  schedule  to  be  authorized 
in  the  present  proceeding. 

[3]  The  only  valuations  of  telephone  plants  which  the  Com- 
mission has  made  that  are  comparable  with  the  Madison  plant 
are  those  of  the  Superior  exchanges,  and  even  there,  due  to  com- 
petition, conditions  are  not  entirely  comparable.  It  is  determined 
from  these  valuations  that  the  investment  per  telephone  for  the 
People's  Telephone  Company  was  $99.90,  and  for  the  Wisconsin 
Telephone  Company  $88.50  per  station.  Inasmuch  as  these  val- 
uations pertained  to  prewar  construction,  we  are  lead  to  believe 
that  the  unit  of  $96.10  per  telephone  for  the  Madison  exchange, 

which  includes  considerable  construction  made  during  and  im- 
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mediately  following  the  war  and  extensive  investments  in  land 
and  buildings  is  not  unreasonable.  The  book  value  as  set  forth 
will  be  used  therefore  as  the  fair  value  upon  which  to  determine 
return  in  so  far  as  this  case  is  concerned. 

Bettim^ 

[4]  An  8  per  cent  return  on  an  investment  of  $1,188,262.13 
is  equal  to  $95,060.97.  This  amount  then  is  the  annual  amount 
which  must  be  reflected  in  the  rate  schedule  to  be  established  if 
the  applicant  be  provided  with  a  reasonable  return  upon  its 
investment 

DepreciatiorL 

[5]  The  annual  depreciation  charge  necessary  to  meet  the  re- 
quirements of  the  applicant's  property  has  been  determined  from 
computations  in  which  normal  lives  have  been  considered  for  the 
various  items  of  depreciable  pmperty  and  in  which  consideration 
has  been  given  to  a  3  per  cent  sinking  fund  basis. 

The  following  table  shows  the  results  of  the  computations  upon 

the  above  basis.    It  will  be  observed  that  the  investment  in  land 

and  buildings  has  been  decreased  from  the  amounts  set  forth  in 

table  number  I,  in  order  to  make  the  necessary  adjustments  for 

the  toll  investment  in  these  two  items.     The  adjustment  as  we 

have  already  mentioned  is  equal  to  24.62  per  cent  of  the  total 

investment  in  land  and  buildings. 
P.U.R.1921X.  12 
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Column  2  of  the  above  table  sets  forth  the  total  investment  in 
the  varioua  items  of  property  entering  into  the  makeup  of  the 
exchange.  Column  3  sets  forth  the  per  cent  of  the  total  invest- 
ment that  is  considered  depreciable.  The  application  of  these 
percentages  to  column  2  gives  the  results  as  set  forth  in  column 
4  which  is  the  value  of  the  depreciable  property  in  the  various 
items.  Column  6  represents  the  annual  amount  that  must  be 
set  aside  on  a  3  per  cent  sinking  fund  basis  on  eadi  dollar  of 
depreciable  property  in  order  to  renew  the  property  at  the  end 
of  its  useful  life.  Column  6  represents  the  total  annual  charge 
for  depreciatiAi  on  each  item  and  upon  the  total  property.  The 
total  annual  charge,  $48,980.92,  is  equivalent  to  4.68  per  cent 
of  the  depreciable  property,  or  to  4.12  per  cent  of  the  total  book 
investment. 

Sununarizing  the  capital  charges,  we  have, 

For  return   '. $95,060.97 

For  depreciation   48,980.92 

Total    $144,041.89 

Operating  Expenses. 

A  reference  to  Table  III  will  show  the  detail  of  the  applicant's 
revenues  and  expenses  at  the  Madison  exchange  during  the  past 
six  years.  The  items  set  forth  therein  pertain  to  the  exchange 
system  only — ^revenues  and  expenses  incid^it  to  the  operation 
of  the  toll  business  have  been  excluded  and  are  being  given 
consideration  under  a  separate  proceeding  which  involves  the 
toll  business  of  the  state  as  a  whole. 

[Table  omitted.] 

It  will  be  observed  from  the  percentages  set  forth  at  the  con- 
clusion of  this  statement  of  revenues  and  expenses  that  the  operat- 
ing ratio  has  increased  from  52  per  cent  in  1915  to  92.4  per  cent 
in  1920. 

The  larger  portion  of  the  applicant's  increases  in  operating 
expenses  arise  from  increased  salaries  paid  its  operators  and 
other  employees.  It  will  be  observed  that  the  operators'  salaries 
in  1915  totaled  $22,837.71  or  $2.55  per  station.  In  1920  the 
total  paid  for  this  class  of  employees  was  $72,839.97  or  $6.10 
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per  subscriber  station.  This  is  equivalent  to  an  increase  of 
139  per  cent  in  operators'  salaries  during  the  period  of  6  years. 
In  comparison,  we  would  point  out  that  the  total  operating  ex- 
penses per  telephone  for  this  period  have  increased  from  $9.42 
per  station  to  $17.10  per  station  or  81.6  per  cent. 

It  is  not  probable  that  the  wages  of  operators,  linemen,  repair- 
men, and  other  skilled  telephone  labor  will  show  material  decrease 
in  the  near  future.  The  tendency,  in  fact,  may  be  the  other  way. 
The  recent  dedsion  of  the  Industrial  Commission  which  fixes 
the  minimum  wage  to  be  paid  women  in  cities  over  5000  popu- 
lation at  25  cents  per  hour  in  lieu  of  22  cents  foAerly  paid  may 
be  reflected  to  some  extent  in  the  salaries  paid  the  Madison  ex- 
change operators,  although  all  salaries  now  paid  are  above  the 
required  minimum.  With  the  legal  requirements  tending  to 
increase  the  salaries  of  certain  classes  of  employees  it  is  not 
probable  that  any  reduction  can  be  made  in  the  salaries  of  other 
classes  of  employees,  where  quite  definite  differentials  have  been 
previously  established  between  the  salaries  paid  to  the  different 
groups. 

Considering  the  applicant's  average  cost  per  telephone  for 
operation  for  1920  it  cannot  be  said  that  it  is  excessive.  It  is 
less  than  the  average  cost  of  operation  at  many  of  its  other  similar 
exchanges  and  it  compares  very  favorably  with  the  average  costs 
of  the  larger  independent  exchanges.  The  reasonableness  of  the 
costs  is  due,  no  doubt,  in  part  to  the  excellent  development  of 
business  at  the  Madison  exchange.  This  exchange  has  the  dis- 
tinction of  ranking  with  the  most  highly  developed  cities  in  the 
world  telephonically.  It  is  pointed  out  that  Madison  has  one 
telephone  for  approximately  every  3.3  persons. 

On  the  other  hand,  however,  there  are  unusual  conditions  at 
the  Madison  exchange  which  tend  to  increase  the  operating  costs 
beyond  what  they  would  be  if  these  conditions  did  not  exist. 
Chief  among  these  conditions  is  the  fluctuating  traffic.  In  prac- 
tically all  exchanges  where  we  have  made  investigations,  the 
peak  exchange  load  comes  between  9  and  10  A.  M.,  with  minor 
peaks  about  2  to  3  and  7  to  8  P.  M.  At  the  Madison  exchange, 
however,  the  peak  load  comes  at  no  particular  time  of  day,  and 
is  often  extremely  abrupt  and  abnormaL 
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At  Other  exchanges  the  applicant  is  able  to  anticipate  its  peak 
loads  and  can  so  arrange  its  operators'  schedules  as  to  meet  the 
requirements  of  the  traffic  without  excessive  hours  of  service  on 
the  part  of  its  operators,  ,or  without  wasting  the  time  of  any 
operator.  At  the  Madison  exchange,  however,  it  is  necessary 
to  have  available  at  all  times  during  the  day  a  force  of  operators 
equal  to  approximately  12  per  cent  of  the  total  force  in  order  to 
meet  the  requirements  when  these  unforseen  peak  loads  arise. 
The  total  cost  of  maintaining  this  corps  of  operators  is  equal  to 
about  $760  per  month  or  $9,100  per  year.  Other  conditions  are 
those  attendant  upon  the  closing  of  the  semesters  at  the  university 
and  upon  the  activities  of  the  legislative  branch  of  the  state 
government.  During  the  past  month  when  the  l^slature  was 
concluding  its  sessions  and  the  university  was  closing  its  year 
it  was  necessary  to  import  expert  traffic  people  from  outside  in 
order  to  facilitate  the  service.  The  costs  incident  to  maintaining 
these  experts  was  at  the  rate  of  $850  per  month. 

It  might  be  well  in  considering  the  applicant's  revenue  require- 
ments to  meet  the  demands  for  capital  charges  and  operating 
expenses  to  give  consideration  to  the  earnings  in  the  past  Table 
IV  shows  the  amount  available  for  return  and  depreciation  for 
each  year  since  1908  to  date,  the  average  investment  for  each 
year  and  the  per  cent  the  amount  available  for  these  purposes 
waa  of  the  total  investment. 

[Table  omitted.] 

It  will  be  observed  that  there  have  been  but  two  periods  since 
1908  when  the  applicant  apparently  earned  a  fully  adequate 
amount  for  return  and  depreciation.  These  were  the  18  months 
ending  December  81,  1914  and  the  year  ending  December  31, 
1915.  We  have  not  made  an  analysis  of  the  plant  for  these 
periods  to  determine  the  amoimt  necessary  for  depreciation,  but 
since  the  plant  value  at  that  time  contained  a  much  smaller  in- 
vestment in  building  and  underground  in  proportion  to  the  total 
investment,  it  would  not  be  surprising  to  find  that  even  the  re- 
turn for  these  two  periods  was  deficient  However,  it  is  apparent 
that  the  amount  available  for  the  past  four  years  has  been  in- 
adequate by  a  large  amount  and  that  in  1920,  t^e  depreciation 

requirement  alone  was  more  than  twice  the  operating  income, 
P.U.R.1921E. 
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It  appears  from  a  coii9ideratioii  of  the  conditions  set  forth  that 
the  minimum  allowance  for  operating  expenses  could  not  be  leas 
than  those  experienced  during  the  12  months  ending  December 
31^  1920.  The  annual  requirements  then  that  must  be  met  by 
revenues  are  as  follows : 

Capital  charges   $144,041.89 

Operating  expenses 204.112.39 

Debit  revenues 9,792.36 

Total  revenue  requirements  $357,958.63 

The  above  requirements  give  no  consideration  whatsoever  to 
the  additions  to  plant  made  since  Decanber  31^  1920.  It  is 
probable  that  a  portion  of  these  additions  could  rightly  be  charged 
to  the  improvement  of  the  service  for  the  subscribers  taking  serv- 
ice prior  to  December  31.  Such  being  the  case  the  capital  charges 
on  such  investment  should  be  reflected  in  the  rates  paid  by  these 
subscribers.  The  remaining  portion  of  the  investments  can  be 
rightly  omitted  from  this  consideration  and  charged  to  new 
business. 

No  consideration  has  been  giv^i  to  extraordinary  expense 
incident  to  the  unusual  traffic  conditions^  nor  have  we  considered 
increases  in  salaries  granted  since  the  beginning  of  the  present 
year,  nor  anticipated  any  future  increases  that  might  arise  from 
the  application  of  the  new  minimum  wage  ruling  of  the  Industrial 
Commission. 

The  forgoing  statement  of  the  amount  necessary  to  meet  the 
requirements  of  the  applicant's  plant  indicates  substantial  in- 
creases in  the  rates  now  being  paid  by  Madison  subscribers. 

The  application  of  any  increased  rate  will,  no  doubt,  result 
in  the  discontinuance  of  some  telephones,  and  to  changes  to 
cheaper  classes  of  service  in  other  instances.  Especially  will 
this  be  true,  we  believe,  with  tlie  inauguration  of  the  four  party 
class  of  service,  where  it  may  be  expected  that  quite  a  large 
number  of  two  party  subscribers  will  change  to  the  four  party 
class. 

The  result  of  these  discontinuances  and  changes  will  be  to 
reduce  the  applicant's  revenues  somewhat  below  the  estimate. 
Just  to  what  ex^nt  the  revenues  will  be  reduced  we  are  unable 

to  state  as  the  percentage  of  changes  varies  greatly  in  diff^-ent 

r.r.i;.i92iE. 
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eotaununitieB,   depending  almost  entirely  upon  the  local  con- 
ditions. 

The  application  of  the  following  schedule  to  the  distribution 
of  subscribers  as  of  December  31,  1920  will  yield,  we  believe, 
approximately  sufficient  revenues  to  meet  the  requirements  of 
the  Madison  exchange  as  we  have  considered  them : 


Type  of  Service. 

Number  of 
Subscribers. 

Net  Rate 
Per  Year. 

Annual 
Income. 

Business  one  party  ..•••.........•• 

898 
582 
627 
848 

6,172 

21 

476 

176 

1,687 
418 

$72.00 
60.00 
12.00 
33.00 
27.00 
24.00 

9.00 
27.00 
12.00 

6.00 

$64,656.00 
34,920.00 

Business  two  party • 

Business  extension 

Residence  one  party • 

6,324.00 

27,984.00 

^  166,590.00 

504.00 

Residence  two  party  ••• •••••• 

Residence  four  party 

Residence  extension ••.. 

4,284.00 
4,762.00 

20,244.00 
2,508.00 

18,228.00 

Rural   

Private  branch  exchange  stations  . . . 
Hotel  stations • 

Miseelianeous  revenues  ...••• 

Total  estimated  revenues  

$350,994.00 

In  the  above  table  no  estimate  of  the  revenue  from  roadway 
stations  has  been  included.  It  will  not  be  sufficient  to  increase 
the  total  above  the  reasonable  requiremehts. 

The  schedule  to  roadway  companies  is  being  omitted  from  this 
decision  pending  further  investigation  and  will  be  duly  con- 
sidered with  the  application  of  the  Dane  County  Eural  Telephone 
Company  which  is  already  on  file  with  the  Commission. 

[6]  After  a  careful  consideration  of  the  service  rendered  to 

the  communities  of  Nakoma  and  Maple  BluflF,  we  are  of  the 

opinion  that  the  r^ular  exchange  rates  plus  the  average  excess 

radius  charge  should  be  applied  to  the  subscribers  served  in  these 

areas. 
P.UJil.l921S;. 
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WISCONSIN  BAIIiROAD  COMMISSION. 

BE  SPBINQ  GREEN  TELEPHONE  EXCHANGE  COMPAMX 

[U-2424.] 

BE  WEST  SPBING  GBEEN  TELEPHONE  COMPANY. 

[U-2422.] 

BE  BIG  HOLLOW  TELEPHONE  COMPANY. 

[U-2423.] 

Beium  —  Competing  telephone  companies  —  Consideration  of,  t#- 
gether. 

1.  Applications  by  three  telephone  companies  operating  in  the  same 
village  under  the  same  circumstances  were  considered  together,  it  ap- 
pearing that  the  proper  basis  upon  which  to  base  a  cost  analysis  would 
be  to  consider  such  costs  as  would  be  incident  to  a  single  company, 
were  it  giving  service  to  all  subscribers  coUcerned. 

Discrimination  —  Rates  —  Stocleholders  —  Telephones. 

2.  Telephone  rates  should  be  applied  to  all  subscribers  alike  in  any 
particular  class  of  service  and  there  should  be  no  differential  between 
the  rates  paid  by  stockholders  and  nonstockholders. 

Service  —  Telephones  —  Batteries  and  appurtenances  —  Ownership, 

3.  A  telephone  company  should  supply  to  subscribers,  without  addi- 
tional cost,  all  necessary  batteries  and  appurtenances  required  in  the 
operation  of  their  telephones  and  should  keep  the  same  in  repair. 


Betum  —  Adequacy  of  service  —  Telephones. 

Statement  that  any  increase  in  telephone  rates  should  carry  with 
it  a  corresponding  inprovement  in  the  service  rendered,  p.  186. 

[July  28,  1921.] 

Application  for  increased  telephone  rates;  granted. 

By  the  Commission:  The  applications  of  the  Spring  Green 
Telephone  Exchange  Company,  the  West  Spring  Green  Tele- 
phone Company,  and  the  Big  Hollow  Telephone  Company  were 
all  filed  with  the  Commission  February  9,  1921,  and  a  hearing 
on  the  three  applications  was  held  at  Madison,  March  19,  1921, 
at  which  time  E.  G.  Hood  appeared  for  the  applicants.  There 
were  no  other  appearances. 

The  lawful  rates  now  in  effect  for  the  applicants  are  as  follows : 

P,U.R.1921E. 
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Class  of  Service. 


Business  one  party  . 
Business  party  line  . 
Residence  one  party 
Residence  party  line 
Residence  extension  . 
Rural    


Spring  Green  Tel. 
Exchange  Co. 


$1.26  per  month 
1.25  per  month 
1.00  per  month 
1.00  per  month 

1.00  per  month 


West  Spring 

Big  Hollow 

Green  Tel. 

Co. 

TeL  Co. 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

$1.00  per  month 

None 

It  appears  from  the  applications  filed  with  the  Commission  that 
the  Big  Hollow  Company  has  been  charging  a  rate  of  $12  per 
▼ear  which  has  never  been  filed  with  the  Commission.  Likewise, 
the  Spring  Gfeen  Exchange  has  been  collecting  a  rate  of  $15  per 
year  for  metallic  service  which  has  not  been  filed.  Infwma- 
tlon  gathered  by  a  member  of  our  staff  also  indicates  that  the 
West  Spring  Green  Telephone  Company  has  violated  the  rulings 
of  the  Commission  (Free  and  Beduced  Eate  Service,  2  Wis.  R. 
C.  R.  521)  in  that  it  does  not  make  the  same  rate  to  stockholders 
and  nonstockholders. 

The  three  applicants  together  with  the  Spring  Green  and 
Wyoming  Telephone  Company  receive  their  central  office  service 
through  a  jointly  operated  exchange  located  in  Spring  Green. 
The  Spring  Green  and  Wyoming  Company  is  a  strictly  mutual 
company  maintained  by  assessments  on  its  subscribers  and  is  not 
concerned  in  the  present  proceeding  in  so  far  as  the  cost  of  serv- 
ice to  its  subscribers  is  concerned. 

The  applicants  allege  that  the  cost  of  extending  service  to  their 
subscribers  under  present  conditions  of  operation,  including  the 
recently  inaugurated  24-hour  service,  exceeds  the  revenues  de- 
rived from  their  present  schedules  of  rates.  Permission  is  asked 
therefore,  to  abandon  these  schedules  and  to  substitute  therefor 
the  following  rates  applicable  to  all  three  companies: 

Businees  one  party  $2.00  per  month 

BusinesB  two  or  more  parties   1.75  per  month 

Residence  one  party  1.75  per  month 

Residence  two  or  more  parties 1.50  per  month 

Rural 1.50  per  month 

All  rates  are  payable  quarterly  in  advance  and  are  subject  to 
the  following  discounts: 

If  paid  on  or  before  the  tenth  of  the  first  month  of  the  quarter  75^  discount 
On  or  before  the  same  day  of  the  second  month  of  the  quarter  50^  discount 
On  or  before  the  same  day  of  the  third  month  of  the  quarter  254  discount 

After  the  latter  date  the  full  groaa  amount  is  due  and  payable. 
P.U.IL1921R 
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The  total  number  of  subscribers  receiving  service  from  the 
Spring  Green  Exchange  is  313.  Of  this  number  the  Spring  Green 
Exchange  Company  serves  149 — 116  of  which  are  local  subscrib- 
ers and  34  rural.  The  Big  Hollow  Company  extends  service  to  5 
local  and  64  rural,  and  the  West  Spring  Green  Company  serves  2 
local  and  32  rural  subscribers. 

All  lines  of  the  company  are  of  grounded  construction,  with 
the  exception  of  one  line  of  the  Spring  Green  Company  which 
serves  three  subscribers. 

The  character  of  the  service  rendered  by  all  companies  is  prac- 
tically the  same  and  is  reported  by  our  service  department  as  not 
up  to  standard  requirements.  It  appears  to  us  that  any  increase 
in  the  rates  gi'anted  to  the  applicants  should  carry  with  it  a  cor- 
responding improvement  in  the  service  rend^ed.  It  is  true  that 
the  territory  in  which  the  applicants  operate  is  not  such  as  to 
warrant  the  investment  in  the  most  improved  type  of  telephone 
equipment.  Our  service  reports  show,  however,  that  there  are 
many  improvements  which  may  be  made  in  the  type  of  service 
now  being  rendered  without  demanding  any  considerable  addi- 
tional investment 

[1]  Since  all  three  companies  operate  in  the  village  of  Spring 
Green  and  also  in  the  neighboring  rural  territory  and  because  all 
render  the  same  service,  and  share  in  the  costs  of  operation  of  the 
exchange  office,  it  appears  to  us  that  the  request  of  each  company 
does  not  require  individual  attention  and  that  the  proper  basis 
upon  which  to  make  a  cost  analysis  would  be  to  consider  such 
costs  as  would  be  incident  to  a  single  company  were  it  giving 
service  to  all  subscribers  concerned.  We  further  believe  that  this 
consideration  is  reasonable  and  equitable  because  there  are  no 
general  officers'  salaries  or  other  special  costs  incident  to  any  par- 
ticular company  involved — the  only  costs  involved  being  those  of 
ordinary  operating  labor  and  material.  Practically  all  labor  and 
materials  are  furnished  by  the  Spring  Gteen  Company  and  where 
used  for  other  companies  the  same  are  charged  thereto. 

Property  and  Plwnt. 

Very  little  information  is  at  hand  to  indicate  what  the  invest- 
ments in  the  applicants'  plants  are.  The  data  included  in  the 
annual  reports  submitted  to  the  Commission  are  practically 
P.U.R.1921E. 
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valueless  in  so  far  as  they  furnish  information  on  investment 
The  Spring  Green  Exchange  Company  reports  its  value  as 
$4,000,  the  West  Spring  Green  Company  at  $494,  and  the  Big 
Hollow  Company  at  $1,500,  making  a  total  investment  of  $5,- 
994.  It  appears  that  the  only  stock  issued  in  the  case  of  the 
Spring  Green  Exchange  Company  was  an  original  issue  of 
$1,600.  The  West  Spring  Green  Company  issued  $494  of  stock 
at  par  and  the  Big  Hollow  Company  $750,  making  the  total  is- 
sue of  the  three  companies  $3,594.  No  evidence  is  now  at  hand 
to  indicate  that  even  the  $1,600  of  stock  was  issued  in  the  case 
of  the  Spring  Green  Company.  It  is  evident  that  the  amounts 
included  as  representing  the  book  values  ai*e  mere  guesses  and 
are  not  even  based  upon  reasonable  assmnptions.  The  condi- 
tions affecting  these  plants  are  similar  to  those  at  many  other 
small  plants  where  no  adequate  accounting  records  have  been 
kept  The  original  plant  was  started  by  receiving  subscriptaons 
from  a  certain  number  of  persons  desiring  service.  In  some  in- 
stances stock  was  issued  to  the  contributors  and  in  others  the 
contributor  received  nothing  at  all  for  his  money.  After  the 
original  cash  was  invested,  all  future  requirements  for  construc- 
tion were  acquired  from  operation.  No  dividends  were  paid  and 
no  provision  for  depreciation  made.  All  accounts  were  carried 
on  a  cash  receipts  and  disbursement  basis  and  all  expenditures 
were  classed  as  operating  expenses. 

Operating  Expenses: 

Our  estimate  of  the  applicants'  operating  expenses  is  based 
upon  ^i.  Liidit  made  by  our  accounting  department.    This  report 
covers   an  analysis  of   the  expesditures  for   the  year  ending 
December  31,  1920  and  includes  a  complete  segregation  of  the 
construction  and  operating  charges  for  that  period.    The  follow- 
ing table  is  an  extract  from  our  auditor's  report    It  shows  what 
the  actual  expenditures  for  the  year  1920  amounted  to  and  in 
addition  it  makes  allowance  for  additional  expense  incident  to 
the  giving  of  night  service  and  in  the  case  of  the  West  Spring 
Green  Company  it  makes  allowances  for  the  company's  furnish- 
ing all  necessary  batteries  and  repairs  for  the  subscribers'  sta- 
tions. ^^'^"^    *'- 
P.U.R.1921E. 
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TABLE  I. 
Operating  BxpenMet  Spring  Chren  Emihange,  West  Spring  Oreen,  and  Big- 
Hollow  Telephone  Compamee. 
Estimated  for  the  Year  1921. 


Operating  Expenses. 


Spr'g  Green 

W. 

Spring  1 

Co. 

Green  Co. 

$728.03 

$182.95 

7.30 

50.08 

369.14 

80.75 

69.26 

10.60 

150.00 

22.75 

249.50 

None 

Big  Hollow 
Co. 


Central  Omoe  . 
Wire  plant  .. 
Substation  . . . 
Commercial    . . 

General   

Undistributed 


$1,363.23! 


$356.03! 


$362.27 

3.60 

71.30 

24.20 

2l.7a 

185.35 


$604.42 


The  total  of  operating  expense  is  $2,383.68.  Adding  to  thia 
the  necessary  allowance  of  2|  per  cent  for  taxes,  we  have  as  the 
total  demand  on  revenues,  as  far  as  operating  expenses  are  con- 
cerned, $2,492.20. 

The  pates  applied  for  by  the  applicants  will  yield  the  follow- 
ing approximate  revenues  monthly: 

33  stations  at  $1.75  net  per  month   $57.75 

17  stations  at  $1.60  net  per  month  25.50 

175  stations  at  $1.25  net  per  month  . .  .^ 218.7S 

Total  exchange  earnings $302.00 

This  is  equivalent  to  an  antiual  revenue  of  $3,624. 

The  earnings  from  long  distance  toll  commissions  and  from 
local  tolls  and  nonsubscriber  charges  are  estimated  by  our  auditor 
at  $296,  which  will  bring  the  total  estimated  revenues  to  $3,920* 

It  has  just  been  estimated  that  the  total  operating  expenses 
and  taxes  would  amount  to  $2,492.  This  would  leave  $1,428 
available  for  depreciation  and  return.  According  to  these 
figures,  the  companies  would  be  earning  depreciation  and  inter* 
est  upon  a  rate  base  of  $10,200  capitalized  on  a  14  per  cent 
basis.  Applying  this  rate  base  to  the  313  stations  in  service,  we 
arrive  at  an  average  investment  per  station  of  about  $33  which, 
according  to  the  valuations  made  by  the  Commission's  engineer- 
ing department  of  plants  of  similar  size  and  construction,  ap- 
pears to  be  a  fairly  conservative  figure.  For  the  purpose  of  this 
proceeding,  these  estimates  of  costs  and  earnings  may  well  bo 
used  and  in  doing  so  the  public  using  the  service  will  not  in  any 
way  be  prejudiced.     The  rates  which  the  petitioners  request 

P.U.R.1921E. 
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are  not  unreasonable  in  and  of  themselves  providing  a  satisfac- 
tory grade  of  service  is  rendered. 

The  applicants  are  in  receipt  of  our  various  service  reports 
and  we  shall  expect  that  upon  receiving  the  authorization  to 
apply  the  increased  rates  they  will  proceed  without  delay  to 
place  their  plants  in  such  condition  as  to  meet  the  requirements 
and  recommendations  in  our  reports. 

[2]  The  schedules  authorized  shall  be  applied  to  all  subscrib- 
ers alike  in  any  particular  class  of  service  and  there  shall  be  no 
differential  between  the  rates  paid  by  stockholders  and  nonstock- 
holders. Each  applicant  will  be  held  responsible  for  strict  ap- 
plication of  this  rule.  The  Commission  holds  jurisdiction  to 
cancel  the  authorized  rates  for  failure  to  properly  apply  the 
rates  as  authorized. 

[SJ  It  shall  also  be  the  duty  of  the  applicants  to  supply  to  the 
subscribers,  without  additional  cost,  all  necessary  batteries  and 
appurtenances  required  in  the  operation  of  their  telephones  and 
to  keep  the  same  in  repair. 


CAIilFORNIA  RAIIiROAD  COBfMISSION. 

BE  SIEEEA  VALLEY  WATER  COMPANY. 

[Decision  No.  8001,  Application  No.  62S0.] 

Security  iS8%tea  —  Pending  litigation  —  Protection  of  investora. 

When  the  water  rights  of  a  public  utility  are  in  litigation,  it 
should  be  required,  when  applying  for  permission  to  issue  and  sell 
stock,  to  have  all  purchasers  of  stock  sign  a  waiver  to  the  effect  that 
they  are  aware  of  the  pending  litigation  and  are  willing  to  abide  by 
the  result  thereof. 

[May  21,  1021.] 

Application  for  permission  to  issue  shares  of  capital  stock; 
application  granted  subject  to  certain  conditions. 

Appearances  Frank  R.  Wehe  and  C.  S.  Morvio,  for  applicant. 

By  the  Commission:    Sierra  Valley  Water  Company,  a  cor- 
poration, seeks  authority  to  issue  all  of  its  capital  stock  of  $25,- 

000  at  T>flr. 
P.U.R.1921E. 
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A  public  hearing  upon  the  application  was  held  by  Examiner 
Weetover  at  San  Francisco. 

It  appears  from  the  testimony  that  the  promoters  of  applicant 
acquired  in  1911  possession  of  an  old  ditch  and  diversion  works, 
constructed  about  1854,  for  the  purpose  of  diverting  water  from 
Little  Truckee  river,  and  since  that  time  they  and  applicant 
have  conducted  such  water  through  said  ditch  and  natural  wa- 
ter courses  for  the  purpose  of  irrigating  lands  in  the  Sierra 
Valley,  located  in  Sierra  and  Plumas  counties.  It  appears  that 
no  charge  has  been  made  for  the  water  used  by  the  farmers  of 
Sierra  Valley.  The  promoters  of  the  enterprise  have  advanced 
considerable  sums  of  money  for  acquiring  and  improving  the 
property  and  now  propose  to  make  additional  improvements  and 
properly  establish  the  company's  business. 

Owing  to  the  fact  that  the  right  of  applicant  to  divert  3000 
miner's  inches  of  the  water  of  Little  Truckee  river  is  questioned 
in  litigation  now  pending  in  Sierra  county,  which  may  affect  the 
value  of  applicant's  stock,  it  has  caused  to  be  prepared  a  docu- 
ment, introduced  in  evidence  as  applicant's  Exhibit  No.  2, 
designated  a  consent  and  waiver,  in  which  the  subscribers  for 
stock  apply  for  and  agree  to  accept  certificate  or  certificates 
representing  stock  with  full  notice  of  the  pendency  of  said  liti- 
gation, and  to  abide  by  the  result  thereof.  This  document  has 
been  signed  by  prospective  holders  of  1650  shares  of  the  total 
authorized  capital  of  25,000  shares  of  the  par  value  of  $1  each, 
and  it  is  suggested  by  applicant's  attorney  that  the  Commission's 
order  may  require  subscribers  to  sign  the  consent  and  waiver 
before  certificates  are  issued  and  that  certificates  may  contain  a 
brief  recital  that  certificates  are  issued  subject  to  the  terms  of 
the  document  to  which  reference  may  be  made  therein.  This 
course  will  be  followed  for  the  protection  of  the  investing  pub- 
lic. It  is  anticipated  that  practically  all  of  the  stock  will  be 
sold  to  residents  of  Sierra  Valley,  a  large  part  of  whom  it  is 
anticipated  will  be  patrons  of  applicant 

The  amount  expended  by  applicant  or  its  incorporators  from 

1911  to  1920,  both  years  inclusive,  in  acquiring  and  improving 

applicant's  properties  and  in  acquiring  right  of  way  for  its 
P.U.R.1921B. 
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ditches^  is  reported  at  $6,695.21.     This  amount  applicant  re- 
ports was  expended  for  the  following  pui*poses : 

Land    $400.90 

Wages  and  team  hire 2,876.50 

Supplies 1,414.17 

Surveying  and  maps  ; 657.40 

Organization  expenses 55.80 

Attorneys*  fees    650.00 

Taxes    226.21 

Interest    514.23 

Total $6,696.21 

Applicant  reports  that  it  has  heen  conducting  negotiations  for 
the  purpose  of  acquiring  Webber  Lake,  Sierra  county,  and  that 
if  it  is  able  to  acquire  said  lake,  it  will  dam  its  outlet  and  create 
a  storage  reservoir.  Applicant  is  unable  at  this  time  to  advise 
the  Commission  at  what  price  it  may  be  able  to  acquire  the  lake. 
The  cost  of  the  proposed  dam  is  repoi-ted  at  $10,000.  Applicant 
further  reports  that  the  height  of  the  dam  will  be  about  twenty- 
three  feet  and  that  it  will  at  a  height  of  20  feet  store  9367  acre 
feet  of  water,  which  will  be  sufficient  to  enable  the  company  to 
serve  all  water  users  in  the  territory  throughout  which  it  intends 
to  operate. 

Applicant  reports  that  it  has  subscribers  for  2,200  shares  of 
its  stock.  It  asks  permission  to  use  the  proceeds  from  the  sale  of 
its  stock  to  reimburse  its  incorporators  for  all  advances  made  to 
acquire,  construct  and  protect  its  properties  and  rights,  to  pay 
the  cost  of  the  suit  now  pending  and  the  cost  of  acquiring  and  com- 
pleting its  Webber  Lake  project.  Applicant  has  not  filed  with 
the  Commission  sufficient  information  covering  all  of  its  expend- 
itures. The  order  herein  will  permit  the  expenditure  of  $6,695.- 
21  of  the  proceeds  to  reimburse  applicant's  incorporators  and 
provide  that  the  remainder  of  the  proceeds  may  be  expended  only 
for  Buch  purposes  as  the  Railroad  Commission  may  hereafter 
authorize.  Applicant  should  at  once  prepare  and  file  with  the 
C<»nnu8sion  a  detailed  statement  showing  the  purposes  for  which 
it  intends  to  expend  the  remaining  proceeds. 

Note. — Security  Issues. 

f.  tn  generaZ,  102. 
U.  ritvoerm  of  OommUmianBf  1P9. 
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Ill,  Purpose,    193. 

IV,  Amount,  193. 
V.  Stock  dividends,  193. 

VI.  Interest,  194. 
VII,  Illegal  issues,  194. 

I.  In  general. 

In  Re  San  Joaquin  Wharf  &  Warehouse  Co.  Deciaion  No,  8890, 
Application  No.  6707,  April  20,  1921,  the  California  Commission 
allowed  15  per  cent  of  the  proceeds  from  a  stock  sale  for  promotion 
expenses,  cost  of  incorporation  and  attorney  fees,  providing  that 
none  of  the  company's  officers  should  make  a  profit  through  the  sale 
of  securities,  but  should  be  compensated  without  regard  to  their 
Success  in  selling  stock. 

In  Ee  San  Diego  Consol.  Gas  &  B.  Co.  Decision  No.  8956,  Appli- 
cation No.  6744,  May  9,  1921,  the  California  Commission  held  that 
the  unamortized  discount  and  expense  or  the  premium  paid  to  re- 
deem securities  should  not  be  drawn  from  the  proceeds  of  the  se- 
curities but  should  be  met  by  the  company  from  its  fair  return  or 
surplus. 

In  Re  Indiana  Power  Co.  No.  6026,  June  8,  1921,  the  Indiana 
Commission  held  that  the  discount  on  bonds  issued  by  public  utili- 
ties should  be  amortized  over  the  period  of  the  life  of  the  bonds, 
such  amortized  discount  being  a  charge  against  gross  income. 

In  Be  Citizens'  Teleph.  Co.  U-506,  May  5,  1921,  the  Maine  Com- 
mission authorized  a  telephone  company  to  issue  capital  stock  for 
sale  t6  new  subscribers  of  the  company  at  the  rate  of  two  shares  of 
its  capital  stock  at  par  for  each  subscriber. 

II,  Powers  of  Commissions. 

In  Re  Lafayette  Service  Co.  No.  6019,  May  16,  1921,  the  Indiana 
Commission  held  that  it  had  power  to  autliorize  the  issue  of  secur- 
ities to  discharge  any  obligation,  even  obligations  incurred  for  oper- 
ating charges  such  as  taxes. 

In  Re  Pere  Marquette  R.  Co.  D-1576,  April  29,  1921,  the  Michi- 
gan Commission  held  that  the  Federal  Transportation  Act  of  1920 
did  not  repeal  or  nullify  or  set  aside  the  statutes  of  the  state  of 
Michigan  governing  the  issue  of  securities  by  a  railroad,  unless  the 
Federal  Government  had  no  right  to  impose  upon  a  railroad  the 
added  burden  of  securing  authority  from  the  Interstate  Commerce 
Commission  for  the  issuance  or  pledging  of  its  securities. 

The  Missouri  Commission  is  without  authority  to  authorize  a 
utility  to  issue  bonds  for  reimbursement  for  expenditures  from  in- 
come, made  more  than  five  years  before  the  filing  of  the  jEipplication. 
Re  Joplin  &  P.  B.  Co.  Case  No.  2657,  Oct.  11,  1920. 
P.U.R.1921E. 
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til.  Rurpoae. 

In  Be  Potomac  Electric  Power  Oo.  P.TT.C.  No.  2445/3,  Order 
No.  437,  Aug.  16,  1921,  the  Public  Utilities  Commission  of  the 
District  of  Columbia  held  that  an  electric  company  could  not  law- 
fully issue  bonds  to  be  used  solely  for  the  purposes  of  a  street  rail- 
way, subsidiary  to  the  electric  company,  but  a  separate  and  distinct 
corporation. 

In  Be  Wilton  Water  Co.  XJ-491,  March  11,  1921,  the  Maine  Com- 
mission authorized  the  issue  of  stock  tq  raise  funds  for  paying  the 
cost  of  a  pipe  line  extension  of  a  water  company,  although  such  ex- 
tension had  been  made  without  Commission  approval  and  part  of 
the  stock  had  actually  been  issued  without  authority,  where  it  ap- 
peared that  such  extension  was  proper  and  that  the  company  had 
issued  the  stock  in  good  faith. 

In  Be  Laconia  Gas  &  E.  Co.  D-689,  Order  No.  1225,  Aug.  2, 1921, 
the  New  Hampshire  Commission  allowed  a  public  utility  to  issue 
ten-year  notes  to  retire  outstanding  short  term  notes  for  capital  ex- 
penditures and  for  other  lawful  purposes. 

tF.  An%ount, 

In  Be  Southern  Illinois  Gas  Co.  No.  8771,  April  6,  1921,  the 
Illinois  Commission  held  that  it  could  not  lawfully  approve  a  cap- 
italization exceeding  the  sum  of  the  capital  stock  of  two  corpora- 
tions to  be  consolidated  at  the  par  value  thereof,  and  any  additional 
sum  actually  paid  in  cash  for  improvements. 

In  Be  Bichmond  Heat,  Light  &  P.  Co.  No.  5389,  April  30,  1921, 
the  Indiana  Commission,  in  placing  a  value  of  $650,000  on  the 
property  of  the  Bichmond  Heat,  Light  &  Power  Company,  which 
had  outstanding  as  of  August  31,  1920,  $188,300  of  bonds,  $450,000 
of  funded  notes,  $144,919  of  notes  payable,  $85,000  of  preferred 
stock  and  $300,000  of  common  stock,  suggested  that  the  company 
should  readjust  its  securities  in  substantial  conformity  to  such 
value,  and  suggested  that  in  such  readjustment  the  present  common 
f tock  should  be  wiped  out,  the  present  preferred  stock  and  notes  pay- 
able converted  into  common  stock,  and  the  total  of  the  bonds  and 
funded  notes  substantially  reduced  and  in  part  converted  into  pre- 
ferred stock. 

F.  Stock  dividendB* 

In  Be  Bumford  Falls  Light  &  Water  Co.  TT-487,  Feb.  11,  1921, 
the  Maine  Commission  authorized  the  issue  of  a  stock  dividend., 
stating  that  the  declaration  of  a  stock  dividend  is  merely  placing 
in  the  hands  of  the  stocfcholdenf  further  evidence  of  their  ownership 
in  the  unencumbered  property  which  the  company  possesses,  and 
P.U.R.1921E.  13 


Digitized  by 


Google 


194  ANNOTATION. 

that  the  amount  of  outetanding  capital  stock  would  not  be  conclu- 
sive upon  the  Commission  as  to  the  value  of  the  property. 

VI.  Interest. 

In  Re  Indiana  Power  Co.  No.  6026,  June  8,  1921,  the  Indiana 
Commission,  in  authorizing  a  bond  issue  by  a  power  company,  said : 
**The  Commission  is  very  reluctant  to  authorize  the  issue  because  of 
the  fact  that  if  the  utility  assumes  a  burden  of  paying  9^  per  cent 
for  money  to  invest  and  yet  is  permitted  to  earn  but  t  per  cent  or 
8  per  cent  on  such  money  when  invested,  it  is  clear  that  such  policy 
will  react  to  the  injury  of  petitioner  and  thus  to  the  ultimate  injury 
of  its  patrons.^^  However,  the  Commission  stated  that  it  desired  to 
be  imdersood  as  in  no  way  placing  any  obligation  upon  it  to  pre- 
scribe or  authorize  rates  which  would  produce  a  return  on  the  basis 
of  the  cost  of  the  money  procured  by  the  sale  of  the  securities. 

F/I.  Illegal  issues. 

In  Re  Citizens  Gas  Co.  B-1340,  Aug.  9,  1921,  the  Michigan  Com- 
jnission,  upon  complaint  that  part  of  a  stock  issue  had  been  disposed 
f)f  contrary  to  Commission  orders,  temporarily  abrogated  the  order 
granting  authority  to  issue  the  stock  and  ordered  the  officers,  if  pos- 
sible, to  appear  and  correct  abuses  and  make  restitution  on  account 
of  their  illegal  and  improper  acts. 

In  Re  Scribner  Artificial  Ice  Co.  Application  No.  4519,  July  23, 
1921,  the  Nebraska  Commission,  in  validating  an  issue  of  stocks 
and  notes,  said:  "The  company  stands  a  violator  of  a  Nebraska 
statute.  We  are  convinced  that  the  violation  was  xmintentional  but 
this  does  not  excuse  the  act.  In  the  past  the  Commission  has  con- 
stantly held  to  the  position  that  where  the  violation  was  uninten- 
tional and  the  action  was  conservative  and  in  accordance  with  good 
business  judgment,  no  good  purpose  could  come  from  bringing  ac- 
tion for  violation.  It  has  in  many  instances  validated  illegal  action 
where  it  was  possible  to  do  so  with  just^  regards  for  the  rights  ol 
the  public  and  of  the  stockholders.*' 


CALIFORNIA  RAIIjROAD  COMMISSION. 

RE  HANFORD  WATER  COMPANY. 

[Decieion  No.  9006,  Application  No.  6005.] 

FoItioMon  ^  JVoMUtaOy   property  -^  Bathhouse  —  Replaced  equip- 
ment, 

1.  The  cost  of  a  bathhouse  which  was  a  nonoperative  investment 
P.U.R.1921E. 


Digitized  by 


Google 


RE  HANFORD  WATER  CO.  195 

of  a  water  utility,  the  cost  of  a  gasoline  engine  which  had  been  replaced, 
the  value  of  a  portion  of  real  estate  which  was  not  used  in  the  pro- 
duction- of  water,  and  the  value  of  an  old  power  contract  which  had 
expired  were  excluded  from  the  valuation  of  a  water  utility  for  rate- 
making  purposes. 
Meturn  —  Operating  expetises  —  Income  tax. 

2.  Income  tax  payments  of  a  public  utility  are  not  properly  charge* 
able  to  operating  expenses. 

Seturn  —  Operating     expenses  —  Amortization     of    extraordinary 
items, 

3.  Certain  items,  such  as  extraordinary  repairs  and  Railroad  Com* 
mission  expenses  which  do  not  occur  annually,  should  be  amortized 
over  a  period  of  their  probable  recurrence. 

J^epreeiatian  —  Computation  —  Sinking  fund  basis, 

4.  The  California  Commission  usually  adopts  the  sinking  fund 
method  of  computing  depreciation  as  the  more  practicable  method  in 
rate  fixing. 

VahMtion  —  Accrued  depreciation  «•  Water. 

5.  A  water  utility  was  allowed  accrued  depreciation  computed  by 
the  6  per  cent  sinking  fund  method. 

JSettim  —  Water  —  Amount, 

6.  A  water  utility  was  allowed  a  return  of  8  per  cent  upon  its  fair 
value. 

[May  26,  1921.] 

Application  for  authority  to  increase  water  rates;  petiti<m 
denied. 

Appearances:    L.  A.  Hume;  for  applicant 

Martin,  Commissioner:  Hanford  Water  Companyi  appli* 
cant  in  the  above  entitled  matter,  is  a  public  utility  water  com- 
pany engaged  in  the  business  of  distributing  and  selling  water 
for  domestic  purposes  to  consumers  in,  and  in  the  vicinity  of, 
Hanford,  California. 

In  this  proceeding,  applicant  asks  authority  to  increase  its 
rates  for  service,  alleging  in  effect  4^hat  the  pre3ent  rates  do  not 
produce  a  revenue  suflScient  to  yield  maintenance  and  operation 
expenses,  replacement  fund  and  an  adequate  return  on  the  in- 
vestment. 

A  public  hearing  was  held  in  this  matter  at  Hanford,  Cali- 
fornia, of  which  all  of  applicant's  consumers  were  notified  and 
given  an  opportunity  to  appear  and  be  heard. 

The  original  plant  was  installed  in  1881,  or  thereabouts,  by 
Messrs.  Eobinson  and  Rawlins.     In  1906,  they  organized  the 

P.U.IL1921E. 
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Hanford  Water  Company  which  took  over  the  original  system 
and  has  carried  cm  the  utility  business  since  that  time. 

The  present  schedule  of  rates  was  established  in  1906  and  has 
continued  without  change  up  to  the  present  time. 

Water  is  obtained  from  deep  wells  and  lifted  by  electrically 
driven  pimaps  into  two  storage  tanks  of  a  combined  capacity  of 
150,000  gallons  located  on  70  foot  towers.  The  water  is  dis- 
tributed from  these  tanks  through  19  miles  of  mains  varying 
from  2  and  12  inches  in  diameter. 

Approximately  1500  consumers  are  served  at  present 

[1]  At  the  hearing  applicant  submitted  a  report  showing  the 
book  value  of  the  system  as  $209,84?.  This  sum  is  subject  to 
correction  for  the  purposes  of  this  proceeding.  The  evidence 
shows  that  this  amount  includes  the  cost  of  the  bathhouse  which 
is  a  nonoperative  investment  in  this  matter,  a  gasoline  engine 
which  has  been  replaced,  a  portion  of  real  estate  known  as  the 
"water  tract"  which  is  not  used  in  the  production  of  water,  and 
a  value  for  an  old  power  contract  which  has  expired.  A  total  of 
these  items  amounts  to  $28,800.  There  is  also  included  $10,000 
for  franchise  and  water  rights.  The  evidence  shows  that  $500 
was  paid  for  a  franchise  but  no  claim  was  made  for  water  rights. 
It  was  further  shown  by  the  evidence  that  the  claim  of  $12,688.14 
for  certain  real  estate  upon  which  the  pump  stations  are  located, 
is  excessive  and  that  the  sum  of  $6,000  is  a  more  reasonable  meas- 
ure of  the* value  of  this  property.  Making  the  above  corrections, 
the  amount  submitted  by  applicant  reduces  to  $164,854, 

[2,  3]  Applicant  also  submitted  the  sum  of  $28,774  as  the 
maintenance  and  operating  expenses  for  1920.  The  evidence 
shows  that  this  amount  includes  several  items  that  are  chargeable 
tb'capital  expense  and  also  to  income  tax,  both  of  which  should  be 
dieducted,  and  other  items  such  as  extraordinary  repairs  and 
Railroad  Commission  expense  which  do  not  occur  annually  and 
which  should  be  amortized  over  a  period  of  their  probable  recur- 
rence. 

[4]  Applicant  submitted  the  amount  of  $6,580  as  a  deprecia- 
tion charge,  which  was  computed  on  the  straight  line  basis.  The 
(Commission  usually  adopts  the  sinking  fund  method  of  comput- 
ing depreciation  as  the  more  practicable  method  in  rate  fixing, 

and  this  method  will  be  used  in  this  proceeding. 
P.U.R.1921E. 
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[6]  An  appraisal  of  applicant's  operative  properties  was  sub- 
mitted by  Mr.  M.  E.  Ready,  one  of  the  Commission's  hydraulic 
engineers,  which  shows  an  estimated  original  cost  of  $147,670. 
This  sum  did  not  include  franchise  value  and  working  capital, 
which  should  be  included.  The  evidence  alsp  shows  that  the  sum 
of  $4,250  should  be  added  for  rights  to  use  certain  real  estate 
for  operating  purposes.  The  additions  of  these  items  increases 
the  estimate  of  the  Commission's  engineer  to  $154,420.  It  was 
impossible  to  further  analyze  the  book  accounts  of  applicant  in 
order  to  reconcile  the  differences  between  the  Conunission's  en- 
gineer's estimate  of  cost  and  the  book  value  as  corrected  above. 
It  appears,  however,  that  the  sum  estimated  by  the  Commission's 
engineer  is  reasonable  fpr  the  purpose  of  this  proceeding.  A 
replacement  annuity  was  computed  by  the  6  per  cent  sinking 
fond  method  and  amounts  to  $2,984.  This  sum  accumulated  an- 
nually is  designed  to  provide  a  pr<^er  fund  for  the  replacement 
of  worn-out  properties. 

Mr.  Ready  also  submitted  an  estimate  of  the  reasonable  oper- 
ating expenses  for  the  immediate  future  in  the  sum  of  $24,880, 
based  upon  an  analysis  of  applicant's  records  and  a  study  of  oper- 
ating conditions.  It  appears  that  this  estimate  is  reasonable 
and  may  properly  appear  in  the  annual  charges. 

[6]  The  following  is  a  summary  of  the  above  items  which  go 
to  make  up  the  annual  charges : 

Return  on  $154,420  at  8  per  cent $12,354.00 

Replacement  annuity   2.084.00 

Maintenance  and  operation  expense 24,880.00 

Total  estimated  annual  charges  $40,218.00 

The  records  of  the  company  show  that  the  gross  operative 
revenue  for  1920  was  $41,641  and  for  1919  it  was  $37,240.  The 
nttmber  of  consumers  has  increased  since  1916  from  1431  to 
1509.  It  is  reasonable  to  assume  that  the  business  of  this  utility 
will  continue  to  increase.  It  will  be  observed  that  the  present 
revenues  are  fully  equal  to  the  annual  charges  considered  as 
fair,  and  it  is  therefore  apparent  that  the  rates  charged  at  present 
are  compensatory  and  remunerative  and  that  applicant  is  not  en- 
titled to  an  increase  in  rates. 
P.U.R.1921S. 
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CALIFORNIA  RAIUIOAD  COMMISSION. 

BE  GREAT  WESTERN  POWER  COMPANY. 

[Decision  No.  9018,  Application  No.  5585.] 

Return  —  Basis  —  Surcharge  —  Electricity. 

1.  The  decisioif  as  to  whether  a  surcharge  should  remain  in  effect 
was  based  upon  a  consideration  of  the  cost  of  operation  under  existing 
conditions  of  average  water  supply  and  coat  of  fuel  oil. 

Betur^i  —  Operating  expenses  —  New  business  expense  —  Advertising. 

2.  Reasonable  advertising  find  solicitation  of  business,  provided  it 
i8  not  directed  to  the  taking  of  business  from  other  companies,  should 
be  allowed  in  a  rate  proceeding. 

Return  —  Operating  expenses  —  Taxes  —  Payment  basis, 

3.  It  is  proper  to  estimate  state  taxes  upon  the  payment  basis  as 
distinguished  from  the  accrual  basis,  when  it  is  considered  that  in 
determining  allowable  working  cash  capital  taxes  are  not  included. 

Return  —  Reasonableness  —  Ove^'built  —  Electricity. 

4.  An  electric  company  cannot  expect,  during  a  period  when  ita 
business  does  not  increase,  to  receive  a  full  return  on  all  additions 
immediately  after  an  increase  of  approximately  40  per  cent  in  its  fixed 
charges  and  plant  capacity. 

Return  —  Depreciation  —  Electricity  —  Surcharge  proceeding  —  Tern* 
porary  rate, 

5.  For  the  purposes  of  temporary  electric  rates  an  allowance  for 
return  and  depreciation  equivalent  to  10  or  11  per  cent  waa  held  to 
be  reasonable. 


Rates  —  Duration  of  schedule  —  Reimbursement  —  Electricity, 

Statement  that  the  California  Commission  has  not  made  a  prac- 
tice of  fixing  rates  for  a  given  calendar  year  or  of  reimbursing  a  utility, 
especially  in  a  surcharge  proceeding  for  lack  of  earnings  in  preceding 
periods,  p.  201. 

[May  27,  1921.] 

Application  for  authority  to  continue  a  temporary  surcharge; 
amount  of  surcharge  reduced. 

Appearances:  Guy  C.  Earl  and  Chaffee  E.  Hall,  for  appli- 
cant; R  N.  Wolfe,  for  city  of  Pittsburg;  Archibald  Tell,  for  city 
of  Sacramento ;  George  Lull  and  John  J.  Dailey,  for  city  of  San 
Francisco ;  Leon  Gray,  for  city  of  Oakland ;  John  T.  York,  for 
city  of  Napa;  Frank  Y.  Cornish,  for  city  of  Berkeley;  W.  J. 
Locke,  for  city  of  Alameda;  D.  J.  Hall,  for  city  of  Richmond; 
L  J.  Truman,  for  the  Engels  Copper  Mining  Company;  F.  S. 

Brittain,   for   California  Farm   Bureau   Federation;    John   J. 
P.U.R.1921E. 
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Dailey,  Frank  V.  Cornish,  Leon  E.  Gray  and  Archer  Bowden, 
for  cities  of  Daly  City,  Morgan  Hill,  Petaluma,  San  Leandro, 
Stanford  University,  Redding,  Alviso,  Pacific  Grove,  Colusa, 
Healdsburg,  Marysville,  Hamilton  City  Chamber  of  Commerce, 
Oakdale,  Woodland,  Pittsburg,  Emeryville,  Red  Bluff,  King 
City,  Orland,  Calistoga,  Arbuckle  Chamber  of  Commerce,  Vaca- 
ville,  Martinez,  San  Mateo,  Redwood  City,  Santa  Rosa,  Coming, 
Placerville,  Auburn,  Rio  Vista,  Larkspur,  Turlock,  Watsonville, 
Burlingame,  Ross,  Sonora,  Walnut  Creek,  Corte  Madera,  Pied- 
mont, Dunsmuir,  Mountain  View,  Albany,  Antioch,  Rocklin, 
Pinole,  town  of  El  Cerrito;  R.  G.  Clifford,  for  the  Association  of 
Reclamation  Districts ;  H.  F.  Chadboume  and  John  S.  Partridge, 
for  Cowell  Portland  Cement  Company ;  Jesse  H.  Steinhart,  for 
San  Francisco  and  Sacramento  Railroad  Company;  Charles  W. 
Slack  and  Edgar  T.  Zook,  for  Natomas  Consolidated  Company. 

Rowell,  Conamissioner :  Great  Western  Power  Company  of 
California,  hereinafter  referred  to  as  applicant,  in  this  supple- 
mental application  requests  that  the  temporary  surcharge  of  15 
per  cent  heretofore  authorized  by  this  Commission  in  its  Decision 
Xo.  7824,  dated  June  30,  1920,  be  continued  pending  the  final 
fixing  of  definite  rated  by  this  Commission.  Applicant  alleges  in 
support  of  its  request  that  the  continuation  of  the  present  sur- 
charge is  necessary  to  give  it  the  return  found  to  be  reasonable  as 
set  forth  in  this  Commission's  Decision  No.  7824,  plus  a  reason- 
able return  upon  the  net  additions  and  betterments  to  operative 
property  made  since  that  time. 

The  15  per  cent  surcharge  heretofore  referred  to  was  author- 
ized by  this  Commission  for  a  period  of  nine  months  ending  April 
10,  1921.  Delay  iq  filing  this  supplemental  application  coupled 
%vith  extended  cross-examination  of  applicant's  witnesses  made  it 
impossible  to  complete  the  hearings  by  April  10,  1921,  and,  after 
consideration  of  the  evidence  then  before  it,  the  Conmiission  on 
April  9,  1921,  issued  its  Decision  No.  8836  reducing  the  sur- 
charge from  15  per  cent  to  10  per  cent  and  continuing  in  effect 
the  reduced  surcharge  with  the  provision  that  any  further  reduc- 
tion might  be  retroactive  to  April  10,  1921. 

After  further  hearings  were  held  and  additional  evidence  intro- 
duced the  matter  was  submitted  on  May  21,  1921,  and  is  now 
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ready  for  decision  on  the  continuation  of  the  surcharge.  As  is 
customary,  it  was  stipulated  that  the  evidence  in  the  so-called 
'^main  case"  together  with  records  of  former  proceedings  before 
this  Commission  involving  Great  Western  Power  Company  of 
California  and  affiliated  companies,  and  the  various  official  rec- 
ords on  file  with  the  Commission,  might  be  considered  in  evidence. 

Following  the  close  of  the  submission  of  evidence,  a  reduction 
of  25  cents  per  barrel  in  the  price  of  fuel  oil  occurred,  which,  if 
continued,  will  somewhat  reduce  applicant's  cost  of  operation.  At 
the  time  of  oral  argument  on  May  21st,  it  was  stipulated  that  ad- 
vice of  the  reduction  of  oil  price  received  by  the  Commission 
might  be  considered  in  evidence. 

Briefs  in  the  form  of  written  or  oral  arguments  were  submitted 
by  Chaffee  E.  Hall  for  applicant,  F.  S.  Brittain  for  California 
Farm  Bureau  Federation,  J.  J.  Dailey  on  behalf  of  certain  mu- 
nicipalities, and  I.  J.  Truman  for  the  Engels  Copper  Mining 
Company. 

A  complete  valuation  of  the  property  and  analysis  of  the 
finances  and  operations  of  this  utility  are  now  being  made  by  this 
Commission,  but  will  probably  not  be  completed  prior  to  the  end 
of  this  year.  At  the  time  the  surcharge  was  first  authorized  pre- 
war earnings  were  checked  against  available  information  and 
accepted  as  a  measure  of  the  fair  return  on  the  property  then  ex- 
isting. The  surcharges  authorized  have  been  based  upon  continu- 
ing this  same  return  on  existing  properties  and  the  addition  of  a 
fair  return  on  the  properties  added  since.  The  same  procedure 
will  be  followed  in  this  instance.  It  is,  of  course,  understood  that 
findings  herein  made  are  for  the  purpose  of  the  temporary  rates 
only  and  are  in  no  way  to  be  considered  as  precedents  either  as  to 
the  larger  phase  of  this  application  or  as  to  any  other  matter. 

It  is  urged  by  applicant  that  the  continuation  of  the  15  per 
cent  surcharge,  pending  the  final  determination  of  rates,  is  neces- 
sary to  maintain  the  net  earnings  of  the  company  to  a  level  here- 
tofore found  reasonable.  In  general,  protestants  urged  that  con- 
sidering the  calendar  year  1921,  in  which  a  15  per  cent  surcharge 
has  been  applicable  for  three  months  and  ten  days,  no  surcharge 
is  necessary  for  the  remainder  of  the  period.  It  has  not  be6n  the 
practice  of  this  Commission  in  surcharge  or  general  rate  proceed- 
ings to  fix  rates  for  a  given  calendar  year  or  to  reimburse  the 
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utility,  especially  in  surcharge  proceedings,  for  lack  of  earnings 
in  preceding  periods.  This  matter  being  a  subject  for  considera- 
tion in  the  main  proceeding,  should,  as  far  as  possible,  be  left  to 
the  main  proceeding  for  more  careful  consideration  than  can  be 
given  it  in  connection  with  the  present  proceeding. 

[1]  This  Commission,  in  its  Decision  No,  9017  in  Application 
Xo.  5567,  this  day  decided,  in  determining  whether  or  not  a  sur- 
charge should  be  continued  on  and  after  April  10, 1921,  on  Pacif- 
ic Gas  &  Electric  Company's  system,  has  based  its  conclusions 
upon  a  consideration  of  the  cost  of  operation,  under  conditions  of 
average  water  supply  and  present  cost  of  fuel  oil.  This  same  pro- 
cedure will  be  followed  herein.  The  last  surcharge  was  fixed  for 
the  period  ending  April  10,  1921,  and  the  consideration  of  the 
surcharge  herein  will  be  for  the  period  commencing  at  the  end  of 
that  surcharge  period.  To  this  end  consideration  will  be  given  to 
a  full  year  of  which  1921  is  typical  rather  than  to  unusual  favor- 
able or  unfavorable  conditions  which  may  exist. 

In  support  of  its  application  Great  Western  Power  Company 
of  California  presented  a  number  of  exhibits  setting  forth  its  esti- 
mated revenue  and  expenses  for  the  year  1921,  together  with  an 
estimate  of  the  additional  capital  invested  in  its  Caribou  power 
plant  and  transmission  line  and  its  general  transmission  and  dis- 
tribution system  which  would  be  operative  for  the  year  1921,  from 
which  it  concludes  that  if  the  15  per  cent  surcharge  be  continued 
throughout  the  year  the  net  revenue  after  depreciation  will  not 
be  greater  than  a  reasonable  return  upon  its  operative  property. 
The  table  shown  on  page  202,  being  applicant's  Exhibit  A— R  sets 
forth  the  reported  revenues  and  expenses  for  the  year  1920  and 
applicant's  estimate  for  the  year  1921,  assuming  the  continuation 
of  the  surcharge  for  the  entire  year ; 

Applicant  in  it  oral  argument  contends  that  it  is  entitled  to  the 
full  allowance  estimated  by  the  Commission  in  Decision  No.  7824 
on  the  basis  of  1920,  plus  11  per  cent  per  annum  for  depreciation 
and  return  on  additional  capital,  mainly  in  the  Caribou  plant, 
which  it  estimates  will  be  operative  during  the  year  1921.  This 
total  it  sets  up  as  $3,797,077,  exclusive  of  the  depreciation  allow- 
ance of  $360,000  heretofore  made. 
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TABLE  NO.  I. 

Condensed   Statement  of   Operationa,  Great  Western   Power   Compamr  of 

California.     1920,  Actuaf— 1921,  Company's  Estimate.     Exhibit  A-K. 


1920, 
actual. 

1921. 
estimated. 

Income — 
Electric   

$6,411,368.00 

292.225.00 

1.928.00 

99A88.00 

$6444,557.00 

Steam  heat  . , 

325.000.00 

Other   

2,000.00 

Water  sales — ^net  

75,000.00 

Total 

$5,804,709.00 

$1,212,341.00 
137,924.00 
338,978.00 

92,069.00 
194,090.00 
137,020.00 

23,123.00 
461,436.00 

16,000.00 

16,000.00 

*366,66o".66 

$6/46,557.00 

Expense — 
Production  

$888,800.00 

Transmission    

137,700.00 

Distribution    

316,300.00 

Steam  heat  

92,000.00 

Commercial    

245,000.00 

General  and  miscellaneous 

178,000.00 

Rent    

23,000.00 

Taxes    

570,000.00 

Uncollectible  electric  bills 

12,000.00 

Valuation  expense 

17,500.00 

Protection  of  property  

60,000.00 

Depreciation  (as  set  up)   , 

360,000.00 

Total 

$2,976,981.00 

$2,900,300.00 

Net  revenue ;  $2,827,728.00 

Interest  on  new  capital j      


Balance,  comparable  with  net  revenue  for  1920 
Net  revenue  for  1920  


Difference 


$3,640,267.00 
1,147,077.00 


$2,499,180.0i^ 
2.827,728.00 


$328,548.00 


In  comparison  with  the  above  estimate,  Attorney  J.  J.  Dailey, 
representing  the  municipalities,  submitted  a  setup  for  1921  sum- 
marized in  the  following  table,  which,  in  addition  to  certain 
changes  in  figures  due  to  conclusions  from  evidence,  takes  account 
of  the  change  in  price  of  oil  effective  May  13,  1921,  and  the  prol)- 
able  sale  of  power  to  Pacific  Gas  &. Electric  Company  as  esti- 
mated by  the  Connnii^sion's  engineers,  which  was  not  in  full  in- 
cluded in  the  original  ei?timate  of  the  company: 

TABLE  NO.  II. 
Great  Western  Power  Company  of  California,  Condensed  Operating  State- 
ment^— 1921   Estimate.     Revenue   With   16   Per   Cent  Surcharge  Up  to 
April  10,  1921 — (Municipalities  Estimate)   Summarized. 

Revenue — 

Electric  revenue    $5,366,820.00 

Steam   iieat    326,000.00 

Water  sales   76,000.00 

Other  sales 2,000.00 


Efttimate  galea  Pacific  Gas  and  Electric  Company 
P.U.R.1921E. 


$5,768,820.00 
455.000.00 

$6,223,820.00 
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Expense- 
Production  (less  red\ietion  in  oil  price  of- 25  cenU  per  barrel)  $854,275.00 

Transmission 137,700.00 

Distribatioa    316,300.00 

Steam  heat 92,000.00 

Commercial    21 5,000.00 

General 148,735.00 

Rent    23,000.00 

Taxes   (chargeable  to  operating)    646,000.00 

Uncollectible   bills    12,000.00 

Valuation  expense    17,500.00 

Protection  of  property 60,000.00 

Total  expense    ' $2,422,510.00 

Net  for  depreciation  and  return $3,801,310.00 

Former  allowance  for  depreciation   • 860,000.00 

Net    $3,441,310.00 

In  several  instances,  Mr.  Dailey  accepted  certain  of  the  com- 
pany's estimates  for  purposes  of  his  argument  without  agreeing 
that  the  same  were  entirely  justified  by  the  evidence,  desiring  ap- 
parently to  show  that  even  accepting  many  of  applicant's  esti- 
mates in  his  opinion  no  further  surcharge  was  necessary.  He 
pointed  out  that  the  net  of  $3,441,810  estimated  would  be  not  to 
exceed  $20,000  below  a  reasonable  return  on  the  property  which 
might  be  considered  operative. 

Applicant's  estimates  were  subject  to  extensive  examination  by 
both  the  Commission  and  attorneys  for  protestants,  special  refer- 
ence being  made  to  applicant's  estimates  of  revenue,  production 
expense,  maintenance  of  property,  certain  items  of  commercial 
and  general  expense,  and  to  the  amount  of  property  which  would 
be  operative  during  1921. 

The  estimate  of  revenue  submitted  by  applicant  was  supported 
by  minor  exhibits  showing  a  general  falling  off  of  certain  classes 
of  business  as  compared  with  the  year  1920,  and  explained  by 
testimony  to  the  effect  that  a  temporary  depression  in  business 
had  reduced  applicant's  industrial  sales.  Applicant  is  subject  to 
a  greater  percentage  reduction  in  its  sales  due  to  economic  depres- 
sion than  is  Pacific  Gas  &  Electric  Company  because  a  larger 
percentage  of  its  revenue  is  derived  from  industrial  and  manufac- 
turing service.  The  temporary  depression  existing  makes  difficult 
the  correct  estimating  of  applicant's  revenue.  Applicant's  gen- 
eral sales  manager  has  apparently  estimated  sales  after  fairly 
careful  study  of  conditions  and  it  would  appear,  in  view  of  his 
general  accuracy  in  the  estimate  for  1920,  that  his  figures  might 

be  reasonably  depended  upon.    Analysis  of  the  actual  records  for 
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the  first  months  of  this  year  show  m  general  a  greater  depression 
than  estimated  for  the  entirfe  period.  As  the  surcharge  period 
should  not  continue  for  more  than  twelve  months  at  the  most,  dur- 
ing which  probable  complete  recovery  from  the  depression  may 
not  occur,  the  estimate  presented  will  be  accepted  for  this  pro- 
ceeding. 

The  estimated  revenue  from  the  regular  business  of  applicant 
for  the  year  1921  based  upon  the  rates  exclusive  of  any  surcharge 
for  the  entire  year  is  $5,150,000.  Applicant  estimated  in  its  ex- 
hibits a  totarrevenue  from  the  sale  of  surplus  power  to  Pacific  Gas 
&  Electric  Company  of  $200,000.  In  accordance  with  an  agree- 
ment reached  between  the  companies  during  this  proceeding  Pa- 
cific Gas  &  Electric  Company  agree  to  purchase  from  applicant  at 
a  rate  to  be  determined  by  the  Commission,  all  surplus  power 
with  which  it  can  supplant  steam  produced  power.  Assistant 
chief  engineer  L.  S.  Ready  of  the  Railroad  Commission  submitted 
an  estimate  of  a  total  of  70,000,000  kilowatt  hours  to  be  trans- 
ferred under  this  agreement  during  the  year.  This  amount  has 
been  questioned  by  the  applicant  on  the  ground  that  present  inter- 
connections are  not  capable  of  supplying  that  amoimt  of  power 
and  at  present  no  arrangements  have  been  made  for  enlarging  the 
interconnections.  It  is  essential  to  applicant,  if  it  desires  to 
maintain  its  financial  position,  that  it  and  Pacific  Gas  &  Elec- 
tric Company  arrange  so  that  the  power  will  be  absorbed. 

In  view  of  the  present  economic  conditions,  the  large  proposed 
production  of  power  by  use  of  oil  oH  Pacific  Gas  and  Electric 
Company's  system,  and  the  necessity  of  applicant  selling  all  sur- 
plus power  possible  to  offset  its  increased  fixed  charges  and  the 
facts  before  the  Commission  relative  to  possibilities  of  intercon- 
nection, I  am  convinced  there  is  a  way  to  have  the  power  used  if 
the  matter  is  gone  at  with  determination.  For  the  purpose  of 
this  proceeding  the  estimate  of  70,000,000  kilowatt  hours  to  be 
sold  to  Pacific  Gas  and  Electric  Company  will  be  accepted,  and 
it  will  be  the  duty  of  the  companies  and  not  the  Railroad  Commis- 
sion to  see  that  the  power  is  made  use  of. 

The  original  rate  recommended  by  Mr.  Ready  to  be  charged  for 
this  surplus  power  averaged  approximately  7^  mills  per  kilowatt 
hour  and  would  result  in  a  total  estimated  revenue  to  applicant 
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of  $525,000.  Since  this  report  was  made  the  price  of  oil  has  been 
reduced  25  cents  per  barrel,  and,  as  this  power  is  to  be  delivered 
to  supplant  oil  produced  power,  the  rate  must  necessarily  be  such 
as  to  encourage  the  purchase  and  use  of  the  power  by  Pacific  Gas 
&  Electric  Company.  A  revised  estimate  of  the  reasonable  rate 
for  this  surplus  results  in  an  average  charge  of  approximately 
6.7  mills  per  kilowatt  hour,  so  that  the  total  revenue  to  be  re- 
ceived from  this  service  is  $469,000. 

It  appears  that  applicant's  power  supply  is  such  that  even  with 
an  average  water  power  supply  its  steam  produced  power  need 
not  be  in  excess  of  that  estimated  under  the  conditions  existing 
for  this  year.  Considerable  question  was  raised  regarding  pro- 
duction and  transmission  expense  estimated  for  the  year  1921^ 
directed  largely  to  the  maintenance  of  equipment  made  necessary 
by  the  heavy  operations  of  the  plants  during  the  past  years.  The 
steam  plants  will  be  operated  to  only  a  small  extent  during  the 
present  year,  but  it  is  essential  from  an  operating  standpoint  that 
they  be  put  in  first-class  condition.  Applicant  must,  in  view  of 
this  allowance,  see  that  all  necessary  maintenance  be  done. 

Outside  of  the  correction  for  reduction  in  the  price  of  fuel  oil 
and  labor  costs,  I  believe  that  for  the  surcharge  proceeding  the 
estimates  may  be  accepted.  The  reduction  in  the  production 
expense  resulting  from  th^  oil  price  reouction  of  25  cents  per  bar- 
rel applied  to  the  twelve  months'  basis  considered  will  be  $63,000. 
Applicant's  estimate  of  labor  includes  the  higher  wages  in  effect 
for  one  month  of  1921.  A  reduction  af  $5,000  in  expense  should 
be  made  in  arriving  at  the  estimates  used  herein. 

[2]  Protestants  urged  that  applicant's  estimate  of  cost  for  ad- 
vertising and  new  business  expense  is  either  unnecessary  or  not 
chargeable  to  the  operations  of  the  present  year.  Applicant  has 
not  been  carrying  active  sales  work  for  some  time  and,  in  view  of 
its  increased  supply  of  power  and  the  general  depression,  pro- 
poses'  considerable  increase  in  its  advertising  and  new  business 
expense.  Reasonable  advertising  and  solicitation  of  business, 
provided  it  is  not  directed  to  the  taking  of  business  from  other 
companies,  should  be  allowed.     I  believe,  however,  that  part  of 

the  new  business  expense  for  this  year  should  be  charged  to  the 
P.U.R.1921E. 
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business  which  is  taken  on  and  not  to  the  depressed  business  which 
is  estimated  for  this  year.  Applicant's  estimate  for  commercial 
expense  will  be  reduced  to  $225,000. 

The  general  and  miscellaneous  expense  appears  to  show  a 
marked  increase,  a  large  part  of  which  is  explained  by  an  exam- 
ination of  the  details  of  the  account.  Attorneys  for  protestants 
take  exception  to  the  item  of  salaries  of  general  officers  included 
in  the  account.  Applicant  met  these  arguments  not  by  urging  the 
value  of  the  personal  services  concerned  but  with  the  contention 
that  the  charges  to  the  account  as  a  whole  must  be  considered  and 
especially  mentioned  the  item  of  rent  for  general  office  quarters. 
Prom  a  consideration  of  total  general  expense  as  compared  with 
the  gross  revenue  for  this  utility  and  for  other  utilities  I  am  con- 
vinced that  for  this  proceeding  an  allowance  such  as  set  forth  in 
applicant's  estimate  cannot  fairly  be  charged  to  operations. 
Without  passing  upon  the  justification  of  the  entire  amount  at 
this  time  it  appears  reasonable  to  reduce  the  amount  chargeable 
to  operations  for  the  year  1921  from  the  estimate  of  $178,000  to 
$150,000. 

[3]  Applicant's  estimate  of  taxes  for  the  year  1921  is  a  total 
of  $570,000.  The  question  of  basis  of  estimating  taxes  was  the 
subject  of  special  consideration  in  connection  with  the  proceeding 
involving  the  surcharge  on  the  Pacific  Gas  &  Electric  Company's 
system.  Applicant  has  estimated  its  state  taxes  upon  the  "pay- 
ment" basis  as  distinguished  from  the  "accrual"  basis.  Without 
discussing  in  detail  the  basis  of  the  conclusion  found  in  the  pro- 
ceeding in  Application  No.  6567,  involving  the  Pacific  Gas  & 
Electric  Company's  surcharge,  it  appears  that  the  same  basis 
should  be  followed  in  this  proceeding.  State  taxes  will  be 
allowed  equal  to  the  amount  which  became  a  lien  on  the  property 
on  the  first  Monday  of  March,  1921,  or  7^  per  cent  of  1920  gross 
electric  revenue.  This  basis  appears  especially  fair  when  it  is 
considered  that  in  determining  allowable  working  cash  capital 
taxes  are  not  included  and  further  in  view  of  the  fact  that  the 
surcharge  herein  authorized  is  for  the  period  commencing  April 
10,  1921.  The  total  allowance  for  all  taxes  in  connection  with 
the  determination  herein  will  be  $618,000. 

Applicant  has  submitted  an  estimate  of  $60,000  as  the  cost  of 

P.U.R.1921E. 
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protection  of  property,  incurred  in  connection  with  a  strike  of  its 
employees  early  in  1921.  As  the  surcharge  to  be  fixed  herein  is 
to  commence  with  April,  1921,  and  is  based  upon  existing  condi- 
tions, and  as  the  period  during  which  the  expense  was  incurred 
has  been  in  general  prior  to  April,  it  does  not  appear*necessary 
to  consider  this  item  in  connection  with  this  proceeding.  If  fur- 
ther consideration  should  be  given  to  a  possible  amortization  of 
this  amount  it  may  be  brought  up  in  the  main  proceeding. 

In  Decision  No.  7824,  fixing  the  surcharge  of  16  per  cent  the 
Commission  found  that  for  the  year  1920  applicant  was  entitled 
to  an  annual  net  return  after  accounting  for  $360,000  for  depre- 
ciation, of  $2,610,000.  This  amount  includes  the  sum  of  $110,- 
000,  being  11  per  cent  for  intereit  and  depreciation  on  estimated 
net  additions  to  operative  property  of  $1,000,000  made  subse- 
quent to  the  period  for  which  the  return  was  accepted  as  reason- 
able. 

Applicant  urges  that  it  should  be  allowed  11  per  cent  per  an- 
num for  return  and  depreciation  upon  the  additional  investment 
in  its  general  system  made  since  the  previous  decision,  and  upon 
the  entire  Caribou  development  for  the  period  during  which  its 
variou*  units  will  be  in  operation.  In  its  Exhibit  No.  A-Q  it 
estimates  that  the  total  investment  in  the  Caribou  plant  and 
transmission  line  which  will  be  in  part  operative  for  the  year 
1921  equals  $15,455,320,  and  that  for  the  months  in  which  the 
various  units  are  in  operation  it  should  be  allowed  a  total  amount 
for  return  and  depreciation  of  $1,092,077. 

Attorneys  for  protestants  were  not  willing  to  accept  the  esti- 
mates of  applicant  as  to  the  reasonable  cost  of  the  Caribou  devel- 
opment. It  was,  however,  finally  agreed  that  for  the  basis  of  the 
surcharge  proceeding  only  the  Commission  accept  the  costs  as 
reported  as  a  basis  of  determining  what  amount  applicant  might 
be  entitled  to  earn. 

The  general  additions  to  the  company's  property  exclusive  of 
Caribou  were  the  subject  of  considerable  cross-examination,  it  be- 
ing urged  by  protestants  that  in  view  of  the  depression  in  busi- 
ness applicant  could  not  show  justification  for  the  expenditure  of 

approximately  $1,000,000  estimated  by  it  for  the  year. 
P.U.R.1921E. 


Digitized  by 


Google 


208  CALIFORNIA  RAILROAD  COMMISSION. 

Expenditures  for  1921  will  probably  be  greater  Aan  1920  as  a 
result  of  the  new  business  campaign  inaugurated  but  much  of  this 
will  not  result  in  increased  business  until  the  latter  part  of  the 
year.  An  estimate  of  $700,000  additions  and  betterments  since 
the  last  decision  appears  reasonable  to  allow  to  bring  the  general 
basis  up  to  the  middle  of  1921.  This  includes  $270,000  addi- 
tions up  to  December  31, 1920,  not  included  heretofore  and  $430,- 
000  covering  one-half  of  additions  and  betterments  estimated  to 
be  operative  for  1921.  The  reasonable  comparative  return  for 
1921,  not  including  return  on  Caribou  will  be  $2,687,000. 

[4]  The  reasonable  amount  on  its  investment  in  the  CarilJou 
development  which  applicant  is  entitled  to  earn  during  the  pres- 
ent year  is  difficult  of  definite  determination.  The  contention  of 
applicant  that  it  should  be  allowed  a  full  return  upon  all  of  the 
money  invested  for  the  period  when  the  plant  is  physically  in 
operation,  even  during  the  present  depression  when  an  actual 
decrease  in  business  is  estimated,  does  not  appear  to  be  reason- 
able. Applicant  has  increased  its  hydro-electric  capacity  in  one 
installation  by  60  per  cent  and  its  total  plant  capacity  by  approx- 
imately 45  per  cent.  If  it  sells  no  more  power  than  it  originally 
estimated  to  the  Pacific  Gas  &  Electric  Company  it  would  with- 
out question  be  unfair  to  the  existing  consumers  to  require  them 
to  bear  the  entire  additional  burden  this  year.  Applicant  can- 
not expect  during  a  period  when  its  business  does  not  increase  to 
receive  a  full  return  on  all  additions  immediately  upon  an  in- 
crease of  approximately  40  per  cent  in  its  fixed  charges  and  plant 
capacity. 

It  appears  to  me  in  many  respects  the  return  which  applicant 
can  reasonably  receive  on  this  investment  is  the  net  earning 
which  it  will  obtain  as  a  result  of  the  sale  of  surplus  power  to  Pa- 
cific Gas  &  Electric  Company  as  herein  provided,  and  the  earn- 
ing which  it  will  receive  from  a  surcharge  similar  to  that  found 
reasonable  on  Pacific  Gas  &  Electric  Company's  system.  If  such 
a  surcharge  does  not  result  in  excess  of  a  reasonable  return  on  the 
operative  property  no  injustice  will  be  done  to  applicant's  con* 
sumers.  This  is  apparently  the  maximum  which  it  can  expect 
to  earn  during  this  year.    Any  additional  compensation  to  which 

applicant  may  be  entitled  either  in  the  form  of  development  cost 
P.U.R.1921E. 
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or  amortization  of  losses  during  the  period  in  question  must  be 
the  subject  for  consideration  in  the  "main''  proceeding. 

The  Commission's  assistant  chief  engineer  L.  S.  Ready  recom- 
mended that  an  average  investment  of  $8,000,000  be  considered 
as  the  operative  investment  in  the  Caribou  development  for  the 
year  1921  on  the  basis  of  70,000,000  kilowatt  hours  sales  to  Pa- 
cific Gas  &  Electric  Company  and  in  view  of  the  fact  that  the 
plant  would  not  be  fully  loaded  and  only  in  operation  for  approx- 
imately seven  and  one-half  months.  This  is  comparable  with 
applicant's  estimate,  which  is  equivalent  to  an  average  invest- 
ment of  $10,000,000. 

The  surcharge  authorized  to  be  charged  by  Pacific  Gas  &  Elec- 
tric Company  in  Decision  No.  9017  in  Application  No.  5567, 
this  day  decided,  is  6  per  cent.  The  following  table  sets  forth 
the  estimated  revenue  based  on  the  application  of  a  6  per  cent 
surcharge  for  an  entire  year  and  the  operating  expenses  and  fixed 
charges  for  the  same  period  as  herein  allowed: 

TABLE  NO.  in. 

Reasonable  Operating  Revenues  and  Expensefi,  Great  Western  Power  Com- 
pany of  California,  Year  Beginning  April,  1921. 

Rerenue — 

Electric — regular  consumers $5,459,000.00 

Electric— Pacific  Gas  and  Electric  Company 469.000.00 

Steam  heat    325,000.00 

Other     2,000.00 

Water  sales— net   50,000.00 

Total    $6,305,000.00 

Operating  expenses — 

Production    $825,000.00 

Transmission   137,000.00 

Distribution    313,000.00 

Steam  heat 92,000.00 

Commercial    225,000.00 

General  and  miscellaneous    150,000.00 

Rent    23,000.00 

Taxes   618,000.00 

Uncollectible  electric  bills   12,000.00 

Valuation  expense    17,600.00 

Depreciation  (on  original  1918  basis)    360,000.00 

Total    $2,772,500.00 

Net  revenue  after  depreciation  on  1918  property $3,532,500.00 

Krt  on  property  exclusive  of  Caribou  and  transmission  line  . .     2,687,000.00 

Balance  for  depreciation  and  return  on  Caribou  develop- 
ment         $845,500.00 

P.UJU921E.  14 
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[5]  There  is  some  question  regarding  proper  rates  for  depre- 
ciation and  return  to  be  allowed  on  the  Caribou  investment.  It 
will  be  noted  that  the  sum  of  $845,500  which  the  above  table 
shows  will  be  available  for  these  purposes  is  equivalent  to  10  per 
cent  for  depreciation  and  return  on  an  average  operative  invest- 
ment of  $8,455,000  or  on  the  basis  requested  by  applicant,  11  per 
cent  on  $7,700,000.  For  the  purposes  of  temporary  rates  thifl 
cannot  be  considered  as  unfair  to  either  consumers  or  the  utility. 


IlililNOIS  SUPREMB  COURT. 

PUBLIC  UTILITIES  COMMISSION  EX  EEL.  ILLINOIS 

CENTRAL  BAILROAD  COMPANY 

v. 

WILL  SMITH,  Highway  Comnaiissioner. 

[No.  13835.] 

(—  111.  —,  131  N.  E.  371.) 

€H^B8ing8  —  Power  of  ComnUssion  —  Local  consent* 

1.  Under  the  Illinois  statute  a  railroad  has  a  right,  by  consent  of 
the  Commission,  to  construct  a  crossing  over  a  public  highway  when 
the  highway  is  not  located  in  an  incorporated  town  or  village,  without 
the  authority  or  consent  of  the  highway  commissioners;  and  the  fact 
that  it  has  a  contract  with  a  person  to  be  served  by  its  trade  across 
the  highway,  is  immaterial. 

Appeal  and  review  —  C€nnm,is»ion  orders  —  Findings  of  fad, 

2.  An  order  issued  by  a  Commission  acting  within  the  scope  of 
its  authority,  based  on  findings  of  fact,  should  not  be  set  aside  on  re- 
view, unless  it  clearly  appears  that  the  findings  were  against  the  maai- 
fest  weight  of  evidence. 

[April  21,  1921.] 

Appeal  from  an  order  of  the  circuit  court  affirming  a  Oom- 
mission  order  granting  permission  to  construct  a  crossing; 
affirmed. 

Appearances:    Livingston  &  Whitmore,  of  Bloomington,  for 

appellant;  John  G.  Drennan,  of  Chicago  (Edward  J.  Brundage, 
P.U.R.1921E. 


Digitized  by 


Google 


PUBUC  UTIL.  COM.  EX  REL.  ILLINOIS  C.  R.  CO.  v.  SMITH.       211 

Attorney  General,  A.  D.  Rodenberg,  W.  E.  Trautmann,  and 
George  B.  &  George  M.  Gillespie,  all  of  Springfield,  of  counsel), 
for  appellee. 

Carter,  J. :  This  is  an  appeal  from  the  judgment  of  the  cir- 
cuit court  of  Sangamon  county  affirming  an  order  of  the  Pub- 
lic Utilities  Commission  granting  the  right  to  construct  a  switch 
or  spur  track  across  the  highway  known  as  East  street,  in  the 
town  of  Anchor,  in  McLean  county,  Illinois. 

This  cause  has  heretofore  been  before  this  court  on  appeal 
from  the  judgment  of  the  circuit  court  of  Sangamon  county  dis- 
missing an  appeal  on  the  question  whether  an  order  of  the  Pub- 
lic Utilities  Commission  could  be  appealed  from.  State  Public 
Utilities  Commission  ex  rel.  Illinois  C.  R.  Co.  v.  Thedens,  291 
lU.  184,  P.U.R.1920C,  374,  125  N.  E.  765.  In  the  former  case 
we  reversed  the  finding  of  the  circuit  court,  and  remanded  it, 
with  directions  to  that  court  to  consider  the  case  on  the  merits. 
Later  the  circuit  court  did  consider  the  cause  on  the  merits,  and 
affirmed  the  decision  of  the  Commission.  From  this  last  order 
this  appeal  is  taken. 

The  original  petition  was  filed  by  the  Illinois  Central  Rail- 
road Company  in  January,  1914,  praying  the  Public  Utilities 
Commission  to  grant  it  permission  to  construct  a  side  track 
rcross  the  public  highway  known  as  East  street,  in  Anchor  town- 
ship, unincorporated.  The  petition  alleged  the  location  of  the 
side  track  and  that  it  has  been  partly  constructed,  and  that  the 
highway  commissioner  of  Anchor  township  objected  to  the  loca- 
tion of  the  same ;  that  the  elevator  to  which  it  was  proposed  to 
construct  said  side  or  spur  track,  when  open  for  business,  would 
be  a  public  elevator  having  a  capacity  of  some  60,000  bushels  of 
grain,  and  that  when  said  track  was  constructed  grain  could  be 
loaded  into  oars  with  great  expedition  from  the  elevator ;  that  the 
elevator  is  located  several  hundred  feet  from  any  track  now  at 
-Anchor  station,  and  that  grain  has  to  be  hauled  in  wagons  from 
the  elevator  to  the  station  for  loading;  that  there  is  a  great  public 
demand  for  grain,  and  for  facilities  for  handling  it,  and  that  the 
method  of  carrying  and  loading  grain  from  the  elevator  to  the 
railroad  delays  the  movement  of  the  grain  and  the  use  of  cars  for 
that  purpose  at  the  station.  Hans  Thedens,  highway  commis- 
P.U.R.1W1E. 
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sioner  of  Anchor  township,  who  was  made  a  part}?  to  this  pro- 
ceeding, filed  an  answer  denying  that  the  building  referred  to 
was  a  public  elevator,  but  averring  that  it  was  only  a  large  corn- 
crib,  and  further  alleged  that  the  car  shortage  would  not  to  any 
extent  be  relieved  by  the  construction  of  a  switch  track  to  the  ele- 
vator; that  without  crossing  the  highway  the  elevator  could 
be  approached  by  a  switch  on  the  land  of  D.  B.  Stewart, 
who  was  made  a  party  to  the  proceedings,  and  who  owned 
most  of  the  farm  land  in  that  vicinity.  He  further  answered 
setting  out  the  proceedings  in  an  injunction  suit  in  the  circuit 
court  of  McLean  county  brought  by  the  highway  commissioners 
against  Stewart  to  restrain  him  from  constructing  a  side  track 
across  the  highway  (Anchor  v,  Stewart,  270  111.  67,  110  N.  E. 
385),  and  the  answeri3  relied  on  in  this  last  case,  as  an  estoppel 
to  these  proceedings. 

The  evidence  taken  on  the  hearing  before  the  Public  Utilities 
Commission  shows  that  Stewart  owns  a  large  farm  surrounding 
Anchor,  which  annually  produces  about  15,000  bushels  of  grain; 
that  he  originally  constructed  the  building  here  in  question  as  a 
comcrib  and  a  bin  to  store  oats ;  that  he  has  converted  it  into  an 
elevator  with  a  capacity  of  60,000  bushels  of  grain,  and  has  been 
taking  steps  to  operate  it,  when  he  shall  obtain  facilities  for  load- 
ing, as  a  public  elevator  subject  to  supervision  by  the  Public 
Utilities  Commission;  that  it  is  impracticable  to  locate  a  side 
track  to  this  elevator  in  any  place*  except  that  now  proposed 
without  extensive  changes  in  the  existing  side  track  and  stock 
pens  of  the  Illinois  Central  Railroad  Company  at  Anchor.  The 
evidence  tends  to  show  that  the  most  feasible  location  for  the  side 
track  to  the  elevator  is  that  proposed  in  this  proceeding;  that  the 
highway  commissioners  of  Anchor  township  had  knowledge  of  the 
location  of  this  track,  and  made  no  objection  thereto  until  a  per- 
sonal dispute  arose  with  the  stockholders  and  officers  of  the  Farm- 
ers' Elevator  Company,  located  at  Anchor;  that  Thedens  was, 
when  these  proceedings  were  instituted,  highway  commissioner, 
and  also  an  officer  in  the  Farmers'  Elevator  Company ;  that  the 
evidence  tends  to  show  that  many  of  the  stockholders  of  the 
Farmers'  Elevator  Company  are  opposing  the  construction  of 
this  side  track  to  Stewart's  building,  as  argued  by  counsel  for 
appellee,  because  of  the  fear  of  the  competition  that  will  result 

P.U.R.1921E. 
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from  the  operation  of  an  elevator  by  Stewart  The  testimony 
offered  on  behalf  of  appellee  shows,  without  serious  contradic- 
tion, that  a  side  track  can  be  located  across  the  highway  at  grade 
in  such  way  as  not  to  interfere  with  travel  thereon ;  that  it  is  pro- 
posed to  deliver  cars  from  the  elevatot  across  the  highway  with  a 
tractor,  which  cannot  be  operated  at  to  exceed  three  or  four  miles 
per  hour,  or  with  pinch  bars;  that  the  most  serious  objection 
urged  by  the  highway  commissioner  is  that  the  cars  would  be 
ifioved  across  the  highway  from  the  elevator  to  the  railway  by 
a  tractor;  that  the  only  obstruction  shown  to  the  view  of  travelers 
upon  the  highway  is  a  hedge  growing  on  the  side  of  the  highway 
nearest  the  elevator,  which  the  highway  commissioner  testified 
afforded  some  obstruction,  and  which  other  witnesses  testified 
would  not  materially  obstruct  the  view.  The  testimony  of  Stew- 
art was  to  the  effect  that  if  requested  by  the  Commission  he 
would  cut  down  the  hedge  so  that  the  view  on  the  highway  would 
be  wholly  unobstructed  at  this  point.  The  evidence  tends  to  show 
that  a  large  number  of  grain  growers  in  this  locality  desire  to  use 
this  elevator  when  the  spur  track  is  constructed,  and  that  it  would 
afford  business  to  the  Illinois  Central  Railroad  Company,  and 
that  the  side  track,  when  constructed,  would  facilitate  the  opera- 
tion of  its  road  and  be  a  public  convenience  to  the  community. 
Appellant  attempted  to  show  on  the  hearing  before  the  Public 
Utilities  Commission  that  it  would  be  practicable  to  construct 
a  spur  track  to  certain  land  of  Stewart's  upon  which  an  elevator 
oould  be  constructed  without  crossing  the  highway,  by  extending 
the  side  track  now  located  and  connecting  the  main  track  of  the 
railroad  with  the  stock  pens  of  the  railroad  company,  while  the 
evidence  for  appellee  was  to  the  effect  that  if  the  track  were  so 
constructed  it  would  cost  far  more  to  move  the  cars  to  and  from 
ihe  railroad  to  the  elevator  at  that  point  than  it  would  on  the  pro- 
posed location  of  the  side  track  and  Stewart's  elevator. 

[1]  It  is  argued  by  counsel  for  appellant  that  there  is  no  au- 
thority to  construct  the  side  track  across  this  highway  because  the 
record  shows  that  it  is  to  be  constructed  solely  for  the  private  use 
of  Stewart,  and  also  that  the  track  cannot  cross  said  highway 
without  the  permission  of  the  highway  commissioners  being  first 
obtained,  and  in  any  event  cannot  be  so  constructed  because  of 
this  court's  df^^ision  in  the  former  injunction  proceedings  in 
P.t7.R.1921F. 
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Anchor  v.  Stewart,  supra.  Paragraph  5  of  §  20  of  the  Railroad 
and  Warehouse  Act  (Kurd's  Kev.  St.  1919,  c,  114)  authorizes 
any  railroad  company  chartered  under  the  provisions  of  said  act 
to  construct  a  railway,  and  also  to  construct  it  cross  a  public  high- 
way in  the  state,  when  the  public  highway  is  not  located  in  an  in- 
corporated town  or  village,  without  the  authority  or  consent  of 
the  highway  commissioners.  Cook  County  v.  Great  Western  R. 
Co.  119  HI.  218,  10  N.  E.  564.  While  this  decision  was  ren- 
cred  many  years  ago,  the  statute  has  not  been  changed  in  this 
regard  since  that  date,  except  that  the  Public  Utilities  Act  has 
provided  by  §  58  that  the  Public  Utilities  Commission  shall  have 
sole  charge  of  such  railway  crossings  over  public  highways. 
Chicago,  B.  &  Q.  R.  Co.  v.  Cavanagh,  278  Ul.  609,  116  N.  E. 
128 ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Lake  County,  287  HI.  337, 
122  N.  E.  526.  It  would  seem  that  section  58  of  the  Public  Util- 
ities Act  (Hurd's  Rev.  St  1919,  c.  Ilia)  is  the  only  modifica- 
tion of  the  Railway  Incorporation  Law  and  the  only  limitation 
upon  the  charter  powers  of  railroad  companies  to  construct  their 
tracks  across  public  highways  outside  of  incorporated  cities  and 
villages  that  has  been  made  since  §  20  of  the  Railway  Act  was 
enacted.  Said  §  58  does  not  confer  any  power  upon  railroad  com- 
panies, but  merely  provides  a  limitation  upon  the  exercise  of  such 
power,  and  it  would  seem  to  follow  that  when  the  petitioner  filed 
its  petition  in  this  proceeding  it  was  only  required  to  aver  that  it 
proposed  to  construct  a  track  across  the  highway  in  question  and 
set  forth  the  public  reasons  and  necessities  requiring  the  con- 
struction thereof.  Whether  it  has  a  contract  with  Stewart  for  a 
division  of  the  expense  of  construction  or  may  use  his  services  in 
doing  the  work  is  a  matter  which,  under  the  decisions  of  this 
court,  is  immaterial.  Prior  to  the  enactment  of  the  Public  Util- 
ities Act  it  was  held  more  than  once  by  this  court  tliat  a  railroad 
track,  though  used  in  connection  with  an  industry  on  a  line  of 
railway,  was,  as  between  the  public  and  the  railway  company,  a 
part  of  the  railway,  whether  constructed  by  the  railw-ay  com- 
pany, the  owner  of  the  industry  or  at  their  joint  expense.  Thus, 
in  Truesdale  v.  Peoria  Grape  Sugar  Co.  101  HI.  561,  567,  this 
court  said:  "The  track  defendant  was  authorized  by  ordinance 
to  construct,  when  completed  and  attached  to  the  principal  track, 
is  as  much  a  'public  highway,'  in  the  sense  that  term  is  used  in 
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the  Constitution,  as  is  the  road  of  the  company  to  which  it  is  at- 
tached, and  no  doubt  is  entertained  the  company  is  subjected  to 
the  same  duty  to  use  it  for  the  ^convenience  and  benefit'  of  the 
public  as  any  part  of  its  main  track/' 

To  the  same  effect  see  the  decisions  of  this  court  in  McGann  v. 
People  ex  reL  Coffeen,  194  111.  526,  62  K  E.  941,  and  People  v. 
Blocki,  203  III  363,  67  N.  E.  809,  and  cases  there  cited.  In  dis- 
cussing this  question  in  Lewis  on  Eminent  Domain  (volume  1, 
3d  Ed.)  the  learned  author  says  (page  318)  :  "In  Illinois  such 
spur  or  switch  tracks  are  regarded  as  a  part  of  the  railway  and 
a  public  use,  though  serving  but  a  single  establishment  and  con- 
structed at  the  expense  of  its  owner.  When  such  a  track  is  open 
to  all  who  wish  to  use  it^  and  either  does  serve  various  parties  or 
is  capable  of  doing  so,  it  is  a  public  use  and  may  be  laid  in  a 
street.  So  such  a  track  may  be  laid  to  the  premises  of  an  express 
company  for  use  in  its  business,  as  such  companies  are  common 
carriers  and  tiie  use  is  a  public  one." 

Again,  this  same  author  says  in  the  same  volume,  in  discussing 
this  same  question  and  construing  the  effect  of  the  decisions  of 
this  court  thereon,  on  page  532 :  "But  we  believe  that  it  is  now 
the  established  law  of  Illinois  that  a  switch  or  spur  track  from  a 
railroad  to  a  business  plant  is  to  be  regarded  as  part  of  the  rail- 
road system  and  a  public  use,  even  though  paid  for  by  private 
parties." 

We  do  not  consider  the  case  of  Koelle  v.  Knecht,  99  HI.  396, 
as  in  any  way  in  conflict  with  this  conclusion.  In  that  case, 
where  the  contest  was  over  the  use  of  a  side  track  laid  upon  priv- 
ate ground,  it  was  held  that  as  to  a  coal  company  having  no  in- 
terest in  the  track  in  question  it  was  not  a  public  highway,  and 
that  case  was  decided  before  the  Public  Utilities  Act  was 
adopted.  Neither  do  we  consider  the  decision  of  this  court  in 
Shell  Bros.  V.  Peoria  &  P.  U.  E.  Co.  276  111.  267,  114  N.  E. 
529,  as  in  any  way  in  conflict  herewith.  In  that  case  the  pro- 
ceeding was  brought  by  ShoU  Bros,  to  restrain  the  use  of  a  track 
(which  had  been  constructed  by  them)  in  violation  of  an  express 
contract  not  to  use  the  same  for  the  purpose  of  hauling  coal  for 
others  than  ShoU  Brothers.  It  appears  from  the  record  in  that 
case  that  no  offer  had  been  made  to  compensate  ShoU  Brothers 
for  the  proposed  use  on  accoimt  of  their  investment  in  the  priv- 
P.U.R.1921E. 
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ate  track,  in  accordance  with  the  provisions  of  §§  45  and  46  of 
the  Public  Utilities  Act,  and  those  sections  were  not  considered 
in  that  opinion.  Those  sections  provide  for  the  nse  by  any  per' 
son  of  a  track  constructed  at  the  joint  expense  of  the  railway 
company  and  the  shipper  by  making  compensation  to  the  carrier 
and  the  shipper  for  such  use.  If  such  tracks  were,  previous  to 
the  enactment  of  these  provisions,  in  their  nature  private,  they 
are  rendered  public  and  a  part  of  the  railway  by  these  sections  of 
the  Public  Utilities  Act,  which  provide  that  other  parties  may 
have  free  use  under  the  conditions  there  stated.  We  see  nothing 
in  the  decision  of  this  court  in  Shell  Bros.  v.  Peoria  &  P.U.R, 
Co.,  supra,  that  is  in  any  way  controlling  on  the  questions  here 
before  us. 

Prior  to  the  enactment  of  §§  45  and  46  of  the  Public  Utilities 
Act  there  Avas  no  means  provided  for  giving  to  one  shipjjer  ihti 
joint  use  of  an  industry  track  which  another  had  constructed  for 
his  exclusive  use.  Said  provisions  of  the  act  were  evidently  de- 
signed to  remedy  this,  among  other  defects  in  the  then  law  of  the 
state,  and  commit  the  whole  subject  to  the  control  of  the  Public 
Utilities  Commission  and  provide  for  an  equitable  division  of 
the  cost  of  maintaining  and  operating  such  track.  The  evidence 
in  this  record  tends  to  show  that  the  side  track  in  question  was 
to  be  constructed  at  the  expense  of  the  Illinois  Central  Kailroad 
Company  where  it  was  to  be  laid  on  the  company's  own  land  and 
from  that  point  to  the  elevator  was  to  be  constructed  at  the  ex- 
pense of  Stewart,  and  he  was  to  be  responsible  for  any  damages 
that  might  arise  from  accidents  occurring  on  his  land.  It  mani- 
festly appears  from  the  reasoning  of  this  court  in  the  decisions 
already  cited,  that  side  tracks  constructed  under  such  conditions 
become  a  part  of  the  public  railway  system  with  which  they  are 
connected,  and  it  plainly  appears  from  the  Public  Utilities  Act 
it  was  intended  that  both  the  railway  company  and  the  public 
elevator  connected  by  a  spur  track  with  the  railway  company's 
main  track  should  be  subject  to  the  control  of  the  Public  Utilities 
("ommission.  State  Public  Utilities  Commission  v.  Lake  Erie  & 
W.  E.  Co.  277  HI.  574,  115  N.  E.  619.  See  also  Public  Utili- 
ties  Commission  ex  rel.  Paid  Kuhn  &  Co.  v.  Cleveland,  C.  C.  & 
St.  L.  E.  Co.  296  HI.  513,  129  N.  E.  869.  In  Munn  v.  Illinois, 
04  U.  S.  113,  24  L.  ed.  77,  it  was  held  that  public  elevatoi;s  are 
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instrumentfl  of  commerce  and  transportation,  subject  to  public 
icgulation.  In  view  of  that  decision  it  can  hardly  be  argued  that 
a  side  track  connecting  a  railway  and  a  public  elevator,  and 
jointly  owned  by  the  railway  company  and  the  owner  of  the  ele- 
vator, is  not  an  instrument  of  commerce  devoted  to  the  public 
use  and  subject  to  regulation.  In  Union  Lime  Co.  v.  Chicago 
&  N.  W.  R  Co.  233  IT.  S.  211,  34  Sup.  Ct.  Kep.  522,  58  L.  ed. 
924,  it  was  said  that  the  fact  that  the  initial  cost  of  building  a 
portion  of  a  spur  track  was  borne  primarily  by  private  owners  of 
the  property  to  be  connected  with  the  main  line  of  railway  did 
not  prevent  the  spur  track  from  becoming  a  portion  of  the  track- 
age of  the  railway,  nor  did  it  make  it  a  private  track  or  change 
the  nature  of  its  use. 

It  is  argued  most  earnestly  by  counsel  for  appellant  that  the 
finding  of  the  Public  Utilities  Commission  that  the  railroad 
company  may  cross  the  highway  in  question  is  in  conflict  with 
the  decree  rendered  by  the  circuit  court  of  McLean  county  in 
Anchor  v.  Stewart,  270  111.  57,  110  N.  E.  385.  An  examination 
of  the  opinion  in  that  case  seems  to  show  that  no  issue  there  de- 
cided is  involved  here.  The  bill  filed  in  that  case  was  based  upon 
the  theory  that  Stewart,  without  permission  of  the  highway  com- 
missioners, was  about  to  obstruct  a  public  highway  by  building 
a  railroad  track  across  it.  The  prayer  of  the  bill  was  for  a  tem- 
porary writ  of  injunction,  which  was  gi'anted  and  subsequently 
made  permanent,  and  the  only  question  passed  upon  was  whether 
the  public  highway  was  about  to  be  obstructed  without  consent. 
The  bill  in  that  case  was  filed  January  5,  19l4,  and  the  act  there- 
in complained  of  occurred  before  the  Public  Utilities  Act  became 
effective,  January  1,  1914,  so  the  right  of  the  Public  Utilities 
Commission  to  grant  permission  to  the  Illinois  Central  to  con- 
struct a  track  across  the  public  highway  was  not  involved  or  ad- 
judicated, because  there  was  no  attempt  to  exercise  power  or  au- 
thority under  the  Public  Utilities  Act.  If  it  be  conceded  the 
town  of  Anchor  had  the  power  or  right  to  interfere  with  the 
Illinois  Central  Railroad  Company  in  constructing  its  track 
across  the  public  highway  before  the  Public  Utilities  Act  was 
enacted,  it  also  had  the  power  to  consent  to  the  construction  there- 
of through  the  highway  commissioners;  but  under  the  Public 

Utilities  Act  whatever  power  the  highway  commissioners  may 
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have  had  iu  that  regard  was  taken  from  them  and  passed  to  the 
Public  Utilities  ConMnission.  Chicago,  B.  &  Q.  R,  Co.  v.  Cav- 
anagh,  278  111.  609,  116  N*.  E.  128.  The  bill  for  injunction  in 
the  case  heretofore  referred  to  alleged  that  an  obstruction  was 
about  to  be  imposed  upon  the  highway  without  the  permission  of 
the  highway  commissioners.  Even  if  it  be  conceded  that  this 
court  held  in  that  case  that  the  side  track  could  not  be  so  located 
by  Stewart  without  the  consent  of  the  highway  conunissioners,  it 
cannot  be  so  held  under  the  construction  given. to  the  Public 
Utilities  Act  in  the  cases  just  cited.  At  the  most  it  can  only  be 
held  that  the  injunction  iu  that  case  restrained  Stewart  from 
building  the  track  without  the  consent  of  the  proper  authorities. 
That  is  not  the  situation  here.  Furthermore,  in  order  to  have  the 
opinion  in  that  case  binding  in  this  proceeding,  it  must  be  shown 
that  the  parties  in  that  proceeding  and  in  this,  as  well  as  the  sub- 
ject matter,  are  the  same.  This  court  said  in  Chicago  Theological 
Seminary  v.  People  ex  rel  Eaymond,  189  111.  439,  59  N.  E.  977 : 
'•Where  a  former  adjudication  is  relied  upon  as  an  absolute  bar, 
there  must  be,  as  between  the  actions,  identity  of  parties,  of  sub- 
ject matter,  and  of  cause  of  action.  But  it  is  also  well  settled 
that,  when  the  second  action  between  the  same  parties  is  upon 
a  different  claim  or  demand,  the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  matters  in  issue,  or 
points  controverted,  upon  the  determination  of  which  the  finding 
or  verdict  was  rendered.  AVhere  some  controlling  fact  or  ques- 
tion, material  to  the  determination  of  both  causes,  has  been  ad- 
judicated in  the  foi-mer  suit  by  a  court  of  competent  jurisdic- 
tion, and  the  same  fact  or  question  is  again  at  issue  betweien  the 
same  parties,  its  adjudication  in  the  first  will,  if  properly  pre- 
sented, be  conclusive  of  the  same  question  in  the  later  suit,  irre- 
spective of  the  question  whether  the  cause  of  action  is  the  same  in 
both  suits  or  not.  This  is  sometimes  denominated  an  estoppel  by 
verdict." 

In  another  authority  on  this  question  the  rule  is  laid  down  as 
follows :  "The  persons  between  whom  a  judgment  or  decree  in  a 
suit  is  conclusive  in  a  subsequent  suit  are  the  parties  to  the  prior 
suit  and  their  privies,  and  as  a  general  rule  it  is  conclusive  only 
between  them.  The  mere  fact  that  a  person  had  an  interest  in 
the  subject  matter  of  the  prior  suit  will  not  render  the  judg- 
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ment  or  decree  therein  conclusive  upon  him.'*  24  Am.  &  Eng. 
Ency.  of  Law,  724. 

See  also  10  R  C.  L.  837;  21  Corpus  Juris,  1067. 

In  the  injunction  proceedings  relied  on  by  counsel  for  appel- 
lant it  does  not  appear  that  the  Illinois  Central  Eailroad  Com- 
pany was  in  any  sense  represented,  and,  therefore,  it  was  not 
bound  by  the  decree,  nor  was  the  question  of  the  right  to  con- 
struct the  side  track  under  the  provisions  of  the  Public  Utilities 
Act  there  involved,  directly  or  indirectly. 

It  would  appear  also  that  there  is  another  reason  why  the 
judgment  of  the  circuit  court  in  the  injunction  case  would  not  be 
binding  here.  While  it  is  true  that  everything  filed  of  record  in 
the  circuit  court  and  the  Supreme  Court  in  that  case  is  binding 
upon  the  parties  in  that  case  as  an  estoppel,  the  failure  to  file 
the  remanding  order  within  two  years  operated  as  an  abandon- 
ment of  the  suit  and  a  wiping  out,  or  cancelation,  of  the  injunc- 
tion under  the  provisions  of  section  114  of  the  Practice  Act  of 
this  state  (Hurd's  Stat.  1919,  p.  2296).  It  appears  from  the 
record  and  briefs  in  this  proceeding  that  the  transcript  of  the 
judgment  in  the  injunction  proceedings  has  never  been  filed  in 
the  circuit  court  of  McLean  county,  and,  therefore,  under  the  rea- 
soning of  his  court  in  construing  said  statute,  that  judgment  no 
l(;ngcr  affects  or  binds  the  actual  parties  thereto.  Koon  v. 
Nichols,  85  111.  155. 

[2]  Counsel  for  appellant  further  argue  that  the  order  of  tiie 
Public  U^Iities  Conmiission  granting  leave  to  build  the  track 
across  the  public  highway  is  not  warranted  by  the  evidence. 
Section  68  of  the  Public  Utilities  Act  provides  that  the  findings 
and  conclusions  of  the  CouMuission  on  questions  of  fact  shall  be 
held  prima  facie  to  be  time  as  found  by  the  Commission ;  and  the 
same  act  also  provides  that  a  rule,  regulation,  order,  or  decision 
of  the  Commission  shall  not  be  set  aside  unless  it  clearly  ap- 
pears that  the  findings  of  the  Commission  were  against  the  man- 
ifest weight  of  the  evidence  presented  to  or  before  the  Commis- 
sion for  and  against  such  rule,  regulation,  order,  or  decision,  or 
that  the  same  \Yas  without  the  jurisdiction  of  the  Commission. 
State  ex  rel.  Chicago  Bd.  of  Trade  v.  Toledo,  St.  L.  &  W.  K.  Co. 
286  111.  582,  P.U.E.19190,  620,  122  K  E.  158.  The  Public 
Utilities  Commission  is  given  no  arbitrary  powers  by  the  stat- 
r.U.R.1921E. 
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ute,  and  its  orders  and  decisions  must  be  reas<mable  and  lawful. 
State  Public  Utilities  Commission  v.  Bartonville  Bus  Line,  290 
111.  574,  P.TJ.R1920B,  310,  125  N.  E.  373.  Reviewing  courta 
will  examine  the  facts  upon  which  the  Public  Utilities  Com- 
mission's order  is  based,  and  if  there  is  substantial  evidence  to 
sustain  it  the  order  will  be  sustained.  State  ex  rel.  AUis  Brick 
Co.  V.  Chicago,  M.  &  St  P.  R  Co.  287  111.  412,  P.U.R.1919D, 
315,  122  N.  E.  803.  In  this  case  the  Commission  acted  within 
the  scope  of  its  authority.  The  order  had  a  substantial  basis  in  the 
evidence,  and  we  find  no  ground  upon  which  the  court  could  in- 
terfere with  the  judgment  of  the  Commission.  The  finding  in 
this  case  is  supported  by  the  weight  of  the  evidence  heard  before 
the  Commission,  and  courts  are,  therefore,  without  authority  to 
set  aside  or  modify  such  order. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 

Rehearing  denied  June  21,  1921. 

Note.— Crossings. 

I.  In  general,  220. 
II.  Jurisdiction  and  ptoers  of  CommiseionSt  221 

III.  Elimination  of  grade  croseings,   222 

IV.  Liability  for  maintenance,  223 
V.  Railroad  bridges,  223 

VI.  Protection  at  crossings,  224 

J.  In  general* 

In  Re  Board  of  County  Commissioners,  Application  No.  84,  Deci- 
sion No.  448,  April  30,  1921,  the  Colorado  Commission  authorized 
the  construction  of  a  railroad  crossing,  part  of  which  had  been  con- 
structed without  authority  from  the  Commission,  since  the  crossing 
v:as  necessary  for  public  convenience,  although  begun  entirely  with- 
out legality  or  sanction  of  law. 

In  Ee  Board  of  County  Comrs.  Decision  No.  454,  Application  No» 
102,  May  11,  1921,  the  Colorado  Commission  placed  the  expense  of 
grading  the  approaches  of  a  railroad  crossing,  including  the  neces- 
sary drainage,  upon  the  county  in  which  the  crossing  was  located,, 
and  all  other  expense  upon  the  railroad. 

In  Eevere  v.  Atchison,  T.  &  S.  P.  R.  Co.  Case  No.  2241,  Dec.  9^ 
1920,  the  Missouri  Commission  held  that  the  establishment  of  an 
additional  highway  crossing  within  a  short  distance  of  existing  cross- 
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ings  on  either  side  for  the  convenience  of  a  portion  of  the  business 
section  of  a  town  of  three  hundred  inhabitants  located  wholly  on  one 
side  of  the  railroad  right  of  way,  is  not  of  such  public  convenience 
and  necessity  in  the  absence  of  the  abolishment  of  an  existing  cross- 
ing, as  to  overcome  the  additional  hazard  created  by  grade  intersec- 
tions with  railroads. 

The  joining  of  the  board  of  supervisors  to  the  town  board  in  the 
petition  for  an  alteration  of  a  crossing,  is  mere  surplusage  which 
\iill  be  disregarded.  Re  Town  Board  of  Cuba,  (N.  Y.  2d  Dist.)  Case 
No.  4675,  Oct  14,  1920. 

A  town  board  has  the  right,  as  well  as  the  State  Commission  of 
Highways,  to  apply  for  the  alteration  of  a  crossing,  although  the 
highway  is  one  which  the  State  Commission  of  Highways  shall  have 
determined  to  construct  or  improve  as  a  state  or  county  highway. 
Ibid. 

//.  Jurisdiction  and  powers  of  Commissions. 

In  East  St.  Louis  R.  Co.  v.  Southern  R.  Co.  No.  9628,  July  13, 
1921,  the  Illinois  Commission  said:  "Where  public  interest  is  in- 
\olved  there  is  no  question  as  to  the  authority  of  the  Commission  to 
require  the  use  of  safety  devices  by  public  utilities  and  to  apportion 
the  cost  among  the  interested  parties  according  to  law,  when  there 
ifl  evidence  before  it  to  justify  such  an  order.'' 

In  Gallman  v.  Chicago  &  A.  R.  Co.  No.  11466,  July  19,  1921,  the 
Illinois  Commission  dismissed  a  complaint  relating  to  dangerous 
conditions  and  blocking  of  a  farm  crossing  on  account  of  the  great 
amount  of  switching  performed  over  the  crossing  and  the  fact  that 
at  times  switch  engines  stood  near  the  crossing.  The  Commission 
said :  "Attention  is  called  to  some  law  points  raised  by  counsel  for 
the  complainant  in  his  brief.  Where  ^person'  and  ^service'  are  re- 
ferred to  in  §§  45  and  50,  respectively,  of  the  Public  Utilities  Act  of 
1913,  it  is  the  theory  of  counsel  that  the  Commission  has  jurisdic- 
tion as  to  'person',  and  as  to  'service'  in  that  the  complainant  i^ot 
getting  the  service  from  the  farm  crossing  he  is  entitled  to.  These 
sections  of  the  Public  Utilities  Act  do  not  vary  from  the  correspond- 
ing sections  of  the  Illinois  Commerce  Commission  Act  approved 
June  29,  1921,  in  force  July  1,  1921.  Under  neither  one  of  these 
sections,  or  in  other  sections  of  the  Public  Utilities  Act  or  the  Illi- 
nois Commerce  Commission  Act,  has  the  Commission  the  power  to 
grant  the  relief  prayed  for." 

In  Missouri,  K.  &  T.  R.  Co.  v.  Kansas  City,  Case  No.  2590,  May 
23,  1921,  the  Missouri  Commission  held  that  a  city  of  Missouri  did 
not  possess  exclusive  jurisdiction  over  crossings  at  grade  where 
steam  railroads  and  public  streets  intersect  in  corporate  cities,  but 
that  the  state  retains  jurisdiction. 
P.U.R.1921K. 


Digitized  by 


Google 


222  ANNOTATION. 

The  New  York  Commission  has  power  to  determine  tlie  necessity 
of  a  change  in  a  crossing  even  though  money  for  the  state's  portion 
of  the  cost  is  not  available.  Be  New  York  C.  E.  Co.  Case  No.  7469, 
Aug.  24,  1920. 

The  New  York  Public  Service  Commission,  by  virtue  of  its  posi- 
tion as  the  controlling  and  determining  factor  in  all  matters  relat- 
ing to  a  change  of  grade  for  alteration  of  existing  crossing,  has  full 
power  to  order  an  alteration  of  a  crossing  and  to  determine  and 
apportion  the  cost.  Be  Town  Board  of  Cuba,  Case  No.  4675,  Oct. 
14,  1920. 

An  agreement  between  a  railroad  and  a  townsliip  purporting  to 
release  the  railroad  from  all  obligation  as  to  maintenance  of  a 
bridge,  is  made  subject  to  the  implied  term  that  the  lawful  exercise 
of  the  police  power  might  take  place  at  any  time  and  might  require 
that  the  railroad  company  then  be  called  upon  to  maintain  the 
bridge  notwithstanding  the  agreement.  Moosic  v.  Erie  B.  Co.  (Pa.) 
Complaint  Docket  No.  2789,  Feb.  15,  1921. 

In  Be  Harrisburg,  Order  F-727,  June  7,  1921,  the  South  Dakota 
Commission  said :  'TThis  Board  has  no  power  under  the  law  to  au- 
thorize or  compel  the  opening  of  a  street  across  the  right  of  way  or 
depot  grounds  of  a  railroad,  since  such  authorization  would  be  an 
exercise  of  the  right  of  eminent  domain  and  outside  the  Board's 
jurisdiction.  When,  however,  a  street  has  been  opened  across  such 
right  of  way  by  the  proper  authority,  it  becomes  the  duty  of  the 
Board,  under  certain  cicumstances,  to  determine  the  feasibility, 
practicability,  and  safety  to  the  public  of  establishing  and  maintain- 
ing a  crossing  at  the  point  of  intersection  of  such  street  or  highway 
with  the  right  of  way  of  such  railroad.'* 

The  Washington  Public  Service  Commission  has  no  power  to 
decide  whether  or  not  a  crossing  shall  be  established  over  a  rail- 
road track,  but  its  power  extends  only  to  deciding  what  kind  of  a 
crossing  shall  be  established.  State  ex  rel.  Toppenish  v.  Public 
Service  Commission  (1921)  —  Wash.  — r,  194  Pac.  982. 

Ill,  EliminaHon  of  grade  crossings, 

.  In  Bonser  v.  Spokane,  P.  &  S.  E.  Co.  P.  S.  C.  Or.  Order  No. 
709,  F-860,  May  16,  1921,  the  Oregon  Commission  refused  to  or- 
der the  construction  of  an  undergrade  crossing  to  create  a  driveway 
for  cattle  which,  it  was  complained,  had  to  be  driven  through  the 
fields  of  a  neighbor,  but  a  grade  crossing  was  ordered  and  the 
expenses  apportioned. 

In  Be  Campbell  Application  Docket  No.  4860-1921,  July  26, 
1921,  the  Pennsylvania  Commission  gave  very  little  consideration 
to  a  claim  for  damages  resulting  from  the  construction  of  a  viaduct 
over  a  railroad  in  so  far  as  they  were  of  an  aesthetic  nature. 
P.U.R.1921E. 
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In  Re  Spang  &  Co.  Application  Docket  No.  4960-1921,  July  26, 
1921,  the  Pennsylvania  Commission  refused  damages  resulting 
from  the  construction  of  a  viaduct  over  a  railroad  where  no  substan- 
tial damage  was  proven,  with  a  statement  that:  "If  this  improve- 
ment works  a  hardship  on  the  claimant,  it  is  'damnum  absque  in- 
juria: " 

rr.  LidbUity  for  maintenance. 

In  He  Bangor  R.  &  Electric  Co.  R.  R.  672,  April  6,  1921,  the 
Maine  Commission  reduced  the  contribution  to  the  maintenance  of 
a  crossing  to  be  made  by  an  electric  railway  crossing  a  steam  rail- 
road in  consideration  of  a  rule  of  the  electric  railway  requiring  con- 
ductors to  precede  cars  before  crossing  and  to  signal  whether  the  way 
was  clear. 

In  Re  Bangor  R.  &  Electric  Co.  R,  R.  673,  April  6,  1921,  the 
Maine  Conmiission  reduced  the  contribution  by  an  electric  railway 
to  the  maintenance  of  a  crossing  over  a  railroad  in  consideration  of 
the  fact  that  the  street  railway  required  the  conductors  on  its  cars  to 
go  forward  to  the  center  of  the  steam  railroad  track,  and,  upon  find- 
ing that  no  train  was  approaching,  give  the  signal  to  cross. 

F.  Railroad  Ifridges. 

The  cost  of  altering  and  strengthening  a  bridge  carrying  a  high- 
way over  a  railroad,  to  meet  the  increased  needs  of  present-day 
traffic,  should  be  apportioned  under  §  91  of  the  Railroad  Act,  even 
though  the  railroad  originally  constructed  and  maintained  the 
bridge  at  its  own  expense.  Re  New  York  C.  R.  Co.  (N.  Y.  2d  Dist.) 
Case  No.  7469,  Aug.  24,  1920. 

A  railroad,  which  has  constructed  and  maintained  at  its  original 
strength  a  bridge  over  its  right  of  way,  cannot  be  compelled  to  bear 
the  whole  cost  of  altering  and  strengthening  the  structure  to  meet 
the  increased  demand  of  present-day  traflBc.  Re  New  York  C.  R. 
Co.  (N.  Y,  2d  Dist.)  Case  No.  7535,  Aug.  24,  1920. 

The  tracks  of  a  street  railway  no  longer  operating  over  a  rail- 
road bridge  were  ordered  removed  from  said  bridge,  and  the  rail- 
way was  forbidden  to  again  operate  until  it  had  first  paid  part  of 
the  cost  of  reconstructing  the  bridge.  Pressed  Steel  Car  Co.  v. 
McKees  Rocks,  (Pa.)  Complaint  Docket  No.  3228,  May  10,  1921. 

A  county  in  which  a  railroad  bridge  is  located  is  a  "municipality 
interested"  within  the  meaning  of  the  Pennsylvania.  Law  requiring 
contribution  for  maintenance  of  railroad  bridges  when  such  bridge 
is  located  in  a  borough  forming  an  integral  part  of  the  county, 
county  taxes  are  collected  from  property  in  the  borough,  and  two 
large  manufacturing  companies,  together  with  numerous  em- 
ployees, require  the  use  of  the  bridge.  Ibid. 
P.U.R.1921E. 
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The  burden  of  making  necessary  repairs  to  a  bridge  over  a  rail- 
road, was  placed  upon  the  railroad,  with  a  provision  that  the  countj 
in  which  the  crossing  lies  should  contribute  to  the  expense.    Ibid. 

A  railway  having  withdrawn  its  cars  from  operation  over  a  rail- 
road bridge,  after  giving  due  notice  of  the  termination  of  an  opera- 
tive agreement,  cannot  be  assessed  with  any  portion  of  the  cost  of 
making  necessary  repairs  thereto.    Ibid. 

A  township  from  the  territory  of  which  a  railroad  crossing  has 
been  moved  by  the  relocation  of  a  highway,  should  not  be  required 
to  bear  a  portion  of  the  cost  of  repairing  and  maintaining  said 
bridge.     Ibid. 

There  is  a  legal  and  primary  obligation  on  the  part  of  a  railroad 
t^  maintain  and  repair  a  bridge  when  the  building  of  the  railroad 
has  necessitated  the  building  of  such  bridge,  holds  the  Pennsylvania 
Commission.  Moosic  v.  Erie  E.  Co.  Complaint  Docket  No.  2789, 
Feb.  15,  1921. 

VI,  Protection  at  crossings. 

In  Re  Saxton,  Case  No,  2990,  July  26,  1921,  the  Missouri  Com- 
mission, in  ordering  the  installation  of  an  automatic  audible  alarm 
signal  at  a  railroad  crossing,  said:  "The  fact  that  only  two  acci- 
dents have  occurred  at  the  crossing  is  not  conclusive  evidence  that 
the  crossing  is  safe ;  but  rather,  after  considering  the  obstruction  to 
view  of  approaching  trains,  proves  that  defendant  has  been  most 
fortunate.*^ 

In  Ee  Athens,  F-974,  P.  S.  C.  Or.  Order  No.  720,  June  14,  1921, 
the  Oregon  Commission  said:  "In  the  experience  of  this  Commis- 
sion, the  installation  of  an  automatic  signal  device,  does  not  always 
accord  full  protection,  for  should  such  automatic  device  get  out  of 
order,  it  is  actually  a  menace,  for  the  reason  that  when  a  train  ap- 
proaches and  the  device  registers  safety,  it  is  a  contributory  cause 
for  accidents.  During  the  past  month  one  carrier  alone  reports  tea 
failures  of  these  devices  in  Oregon.  In  view  of  the  conditions  pre- 
vailing at  the  crossing  under  construction,  this  Commission  hesi- 
tates to  order  the  installation  of  an  automatic  warning  signal.'' 


IlilimOIS  COBfMERGE  COMMISSION. 

MQEEIS  GOLDSCHMIDT  et  aL 

V. 

COMMONWEALTH  EDISON  COMPANY. 

[No.  0589.} 

BateB  —  Potoer  of  Commissitm  —  Contract  —  Blectrioity^ 

1.  The  Illinois  CommiBsion  has  full  authority  over  all  public  vttt- 
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ity  rates  regardless  of  the  fact  that  they  maj  have  been  the  subject 
of  private  agreement. 
Rates  —  Electricity  —  Limited  hour  service  —  Waiver. 

2.  The  failure  of  an  electric  company  rendering  service  at  reduced 
rates  during  offpeak  hours  to  enforce  restrictions  on  service,  is  not  a 
waiver  of  the  right  to  enforce  such  restrictions. 

Sates  — <  Electricity  —  Offpeak  service  —  Retroactive  provision. 

3.  An  electric  company  should  not  be  allowed  to  insert  in  a  rate 
schedule  for  offpeak  service  a  provision  that  when  a  consumer  exceeds 
the  allowable  demand  at  the  time  of  the  peak  hours  he  shall  be  billed 
for  unrestricted  service  from  the  date  of  the  contract  or  from  the  effec- 
tive date  of  the  schedule. 

Bates  —  Electricity  —  Offpeah  service  —  RecUissiftcation. 

4.  It  is  proper  to  include  in  an  electric  rate  schedule  for  offpeak 
service  a  provision  for  placing  a  limited  hour  consumer  on  the  regular 
rate  from  the  beginning  of  any  month  in  which  his  demand  first  ex- 
ceeds that  permitted  in  the  limited  hour  rate  contract. 

Mates  —  Electricity  —  OffpeaU  service  —  Retroactive  provision. 

5.  It  is  proper  to  include  in  a  rate  schedule  for  offpeak  electric 
service  a  provision  that  in  case  a  consumer  who  has  been  changed  from 
the  limited  hour  rate  to  the  regular  rate,  after  exceeding  the  allowable 
maximum  demand,  shall  again  elect  to  substitute  the  limited  hour  rate 
and  then  shall  again  exceed  the  allowable  minimum,  he  shall  be  billed 
retroactively  under  the  regular  rates  to  the  beginning  of  the  peak 
period  then  existing. 

[July  27,  1921.1 

Compuilint  as  to  the  change  of  electric  rates  under  limited 
hour  contracts ;  proposed  rate  schedules  canceled  and  new  sched- 
ule substituted. 

Moynihan,  Commissioner:  On  September  25,  1919,  Morris 
Goldschmidt  &  Company,  the  Vests  Accumulator  Company,  the 
Studebaker  Corporation  of  America,  William  Genshaw  &  Com- 
pany, the  Kondit  Company,  Aldis  &  Company,  the  Pioneer 
Paper  Company,  Samuel  Cupples  Envelope  Company,  the 
Golden  Rule  Cutlery  Company,  Eoberts  Sash  &  Door  Company, 
Tyler  &  Hippach,  the  Auto  Truck  Steel  Body  Company,  Walter 
&  Spencer  Company,  William  Erby  &  Sons  Company,  and  the 
Pictorial  Printing  Company  filed  with  the  Public  Utilities  Com- 
icission  a  complaint  against  the  Commonwealth  Edison  Com- 
pany. At  a  later  date  the  Kondit  Company  withdrew  from  the 
case  so  that  it  is  no  longer  a  party  hereto.    The  complaint  allies 

that  the  said  Commonwealth  Edison  Company  is  attempting  to 
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put  in  effect  certain  modifications  to  its  rate  schedules  under 
which  the  complainants  are  being  served  with  electrical  energy 
and  that  such  modifications  are  unreasonable  and  discriminatory. 

A  hearing  on  this  complaint  was  held  in  the  offices  of  the  Com- 
mission at  Chicago  on  October  28,  1919,  whereat  Thomas  M. 
Whitson,  attorney,  appeared  for  the  complainants  and  Isham, 
liincoln  and  Beele,  attorneys,  appeared  on  behalf  of  the  respond- 
ent, the  Commonwealth  Edison  Company. 

The  complaint  herein  alleges  that  the  Commonwealth  Edison 
Company  is  a  public  utility  under  the  jurisdiction  of  this  Com- 
nji§sion;  that  the  complainants  are  consumers  of  electric  service 
furnished  by  the  Commonwealth  Edison  Company  under  agree- 
ments for  limited  hour  electric  service  as  contemplated  by  Rate 
"C"  for  limited  hour  service  of  the  schedule  of  electric  rates  on 
file  by  the  Commonwealth  Edison  Company;  that  the  agree- 
ments between  the  various  consumers  and  the  Commonwealth 
Edison  Company  have  been  entered  into  on  various  dates,  and 
that  on  July  23,  1919,  the  complainants  were  notified  by  letter 
of  the  Commonwealth  Edison  Company  of  a  change  of  rates 
effective  July  1,  1919,  which  change  was  in  violation  of  the 
terms  and  "provisions  of  the  respective  agreements  between  the 
Commonwealth  Edison  Company  and  the  respective  complain- 
ants ;  that  it  has  been  the  practice  of  the  Commonwealth  Edison 
Company  for  years  not  to  enforce  the  provisions  for  restricted  use 
of  electrical  energy  taken  under  the  schedule  above  referred  to, 
and  which  provisions  were  not  materially  different  from  those 
contained  in  the  amended  schedule  effective  July  1,  1919 ;  that 
because  of  its  nonenforcement  of  these  restrictions,  the  com- 
plainants entered  into  the  said  agi*eements  and  made  expend- 
itures for  installations  to  use  service  under  the  rates  provided  by 
this  schedule  on  the  assumption  that  the  restrictions  contained 
therein  would  not  be  enforced;  that  in  the  measurement  of  the 
service  rendered  by  the  Commonwealth  Edison  Company  to  the 
complainants  certain  clocks  are  used  as  a  basis  for  computing  the 
maximum  demand,  and  that  the  said  clocks  are  exceedingly  in- 
accurate and  insufficient  for  such  purpose;  that  there  is  at  pres- 
ent no  adequate  form  of  contract  available  for  the  complainants 
under  which  they  may  take  eletcric  service  from  the  respondent; 
that  the  schedule  effective  July  1,  1919,  contemplates  a  retmac- 
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tive  feature  which  would  require  the  complainants  to  pay  out  ad^ 
ditional  sums  for  the  service  already  rendered  by  the  respondent 
and  paid  for  by  the  complainants;  that  the  complainants  feel 
that  there  is  no  difference  in  cost,  to  the  respondent,  of  the  cur- 
rent furnished  to  the  said  complainants  and  that  furnished  to 
other  consumers  with  unrestricted  service,  and  that,  therefore, 
the  said  schedule  should  be  annulled  and  canceled.  The  com- 
plainants, therefore,  pray  the  Commission  to  annul  and  cancel 
the  schedule  effective  July  1,  1919,  and  to  provide  for  the  com- 
plainants a  suitable  schedule  which  shall  be  equitable  and  fair, 
and  under  which  the  complainantfl  may  receive  electric  service 
from  the  respondent. 

It  appears  that  the  respondent  has  been  supplying  the  complain- 
ants with  direct  current  elective  energy  for  their  respective  light- 
ing and  power  requirements  under  agreements  which  are  in  ac- 
cordance with  the  legal  rates  for  limited  hour  service  on  file  with 
the  Commission.  These  limited  hour  rates  are  lower  then  the 
rates  for  unlimited  service  and  were  established  for  the  purpose 
of  attracting  consumers  who  could  operate  their  power  equip- 
ment at  ^ff  peak  periods.'*  Such  consumers  tend  to  produce 
a  more  uniform  demand  upon  the  central  station,  thereby  improv- 
ing operating  conditions  and,  consequently,  increase  the  over-all 
cflSciency  of  the  plant  As  it  costs  less  to  serve  a  limited  hour 
consumer,  than  a  consumer  whose  maximum  demand  may  be 
made  at  the  time  of  the  peak  load  on  the  station,  the  company 
can  sell  him  current  at  a  less  rate  than  it  can  afford  to  sell  it  to 
the  latter. 

AVhen  this  rate  for  limited  hour  service  was  originally  put  into 
effect  it  was  the  intention  of  the  respondent  to  prohibit  any  con- 
fiuner  who  took  service  under  this  rate,  from  using  any  energy 
during  the  so-called  "peak  hours"  either  by  establishing  a  high 
rate  for  energy  used  during  those  hours  or  by  disconnecting  the 
consumer's  service  during  those  hours.  After  the  above  restric- 
tions were  in  operation  they  were  found  to  be  too  drastic, 
and  the  respondent  amended  them  so  as  to  permit  consum- 
ers to  use  energy  during  the  peak  hours  up  to  10  per  cent  of 
the  maximum  demand  made  during  the  off-peak  period.  The 
respondent  still  retained  the  higher  rates  for  energy  used  during 

the  peak  hours  and  the  right  to  disconnect  the  consumer  in  case 
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the  allowable  use  under  the  rates  was  exceeded.  While  this 
limited  hour  service  is  available  to  any  consumer  who  can  con- 
fine his  power  demands  to  conform  to  the  provision  of  the  sched- 
ule, the  charges  thereunder  are  such  that  consumers  having  less 
than  25  kilowatts  connected  load  wottld  be  served  cheaper  under 
another  rate. 

The  rate  for  limited  hour  service,  as  stated  above,  was  in  effect 
until  July  1,  1919,  when  it  was  again  modified.  The  respond- 
ent testified  that,  due  to  the  disregard  by  the  consumers  of  tlio 
limitations  stipulated  for  this  class  of  service,  it  was  deemed 
necessary  to  enforce  such  restrictions  to  protect  itself  and  it  had 
consequently  filed  with  the  Commission  a  modified  rate  for  this 
class  of  service  effective  July  1,  1919.  These  last  modifications 
allowed  the  consumer  to  obtain  service  during  the  peak  hours  up 
to  10  per  cent  of  the  maximum  demand  of  the  off-peak  hours 
and  in  order  to  prevent  further  abuse  of  this  rate  it  was  stip- 
ulated  that ^ in  case  energy  in  excess  of  25  per  cent  of  the  off-peak 
demand  was  used  during  the  peak  hours  the  consumer  would  be 
billed  retroactively  to  March  1,  1919,  or  to  the  original  date  of 
consumer's  agreement  if  such  agreement  was  entered  into  since 
March  1,  1919,  for  the  difference  between  the  limited  hour  rate 
and  the  respondent's  regular  Rate  "C^  for  large  light  and 
power  service. 

The  main  issue  in  the  present  proceeding  is  plain.  On  May 
14,  1919,  the  Commonwealth  Edison  Company  issued  forth  re- 
vised sheet  7,  second  revised  sheet  8,  fourth  revised  sheet  9,  and 
second  revised  sheet  10  to  its  rate  schedule  I.  P.  U.  C.  No.  1 
which  should  become  effective  July  1,  1919.  The  said  revised 
sheets  were  filed  with  this  Commission  as  required  by  law  and 
were  accepted  by  the  Commission.  Upon  July  1st,  therefore, 
these  sheets  became  effective  and  the  rates  stated  therein  became 
the  legal  rates  for  the  service  intended  to  be  furnished  there- 
under. The  filing  and  acceptance  of  this  schedule^  of  course,  did 
not  prevent  any  consumer,  who  received  service  under  the  rates, 
to  be  superseded  thereby,  from  bringing  an  action  before  this 
Commission  to  test  the  reasonableness  of  the  provisions  con* 
tained  in  this  schedule.  The  complainants,  herein,  are,  there- 
fore, exercising  their  privilege  under  the  law  of  complaining  as 

to  the  reasonableness  of  the  provisions  of  this  schedule. 
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In  support  of  their  contention  the  complainants  show  that  they 
have  agreements  for  periods  of  five  years  with  the  Common- 
wealth Edison  Company  providing  for  the  furnishing  of  electric 
service,  which  agreements  contain  statements  of  rates  under  which 
the  service  shall  be  furnished  and  that  the  revised  schedule,  com- 
plained of  herein,  is  in  violation  of  the  said  agreements. 

[1]  The  Commission  has  at  various  times  been  called  upon 
to  decide  similar  issues  and  has  consistently  held  that  it  has  full 
authority  over  all  public  utility  rates  regardless  of  the  fact  that 
same  may  have  been  the  subject  of  private  agreement.  This 
view  has  been  so  repeatedly  upheld  by  the  courts  that  the  law  on 
this  point  is  settled.  In  Union  Dry  Goods  Co.  v.  Georgia  Pub. 
Service  Corp.  248  U.  S.  372,  RU.R.1919C,  60,  63  L.  ed.  309,  9 
A.L.R.  1420,  39  Sup.  Ct  Rep.  117,  the  United  States  Supreme 
Court  said  with  regard  to  a  similar  issue:  "That  private  con- 
tract rights  must  yield  to  the  public  welfare,  where  the  latter  is 
appropriately  declared  and  defined  and  the  two  conflict,  has  been 
often  decided  by  this  court." 

All  that  remains  of  the  matter  at  issue  is  the  reasonableness 
of  the  restrictions  contained  in  the  schedules  filed  on  July  1, 
1919. 

Rate  schedules  of  electric  utilities  usually  contain  a  set  of 
rates  for  limited  hour  service  that  are  somewhat  less  than  regular 
rates  and  which  are  available  to  any  power  consumer  who  can 
cease  taking  service  during  certain  periods  known  as  "peak 
hours."  This  is  an  equitable  provision  of  a  rate  schedule  because 
it  enables  the  utility  to  secure  a  load  that  will  enable  it  to  more 
fully  utilize  its  generating  equipment  and  to  more  economically 
and  efficiently  operate  its  plant.  By  reason  of  the  more  efficient 
operation  produced  by  this  off-peak  business,  the  consumers  who 
conform  their  demands  to  the  provisions  of  the  schedule  can  be 
Berved  at  a  less  rate  than  those  consumers  whose  demand  con- 
tinues on  through  the  peak  period. 

[2]  In  the  instant  cause,  all  the  complaining  consumers  have 
signed  agreements  with  the  Commonwealth  Edison  Company  in 
which  the  conditions  of  this  class  of  service  are  set  forth  and  the 
restrictions  which  the  company  proposed  to  place  upon  the  use  of 
electrical  energy  are  stated.  Moreover,  it  appears  from  the  evi- 
dence that  when  these  agreements  were  signed  the  complainants 
P.U.K.1921E. 
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herein  were  informed  of  the  restrictions  placed  upon  the  use  of 
energy  under  this  rate  and  that  the  respondent  in  some  cases 
endeavored  to  dissuade  the  complainant  from  signing  a  contract 
under  this  rate  believing  that  the  character  of  the  complainant's 
business  was  such  that  he  could  not  conform  his  demand  to  the 
provisions  of  the  rate  schedule.  The  complainants  contend  that 
the  respondent  utility,  by  its  previous  nonenforcement  of  these 
restrictions,  has  lost  all  right  to  enforce  same  at  this  time.  The 
Commission,  however,  believes  that  the  respondent,  by  filing  the 
new  schedules,  effective  July  1,  1919,  and  its  compliance  with 
the  law  in  regard  to  the  filing  of  rate  schedules,  is  entitled  to  en- 
force the  provisions  of  the  revised  schedules  subject  only  to  the 
decision  of  this  Commission  in  a  proceeding  brought  to  question 
the  reasonableness  of  the  said  schedules. 

[3]  The  schedule  in  question  provides  that  the  limited  hour 
rate  shall  not  be  substituted  for  another  form  of  rate  except  at 
the  beginning  of  a  peak  period  and  this  provision  seems  fair.  The 
respondent,  however,  further  proposes  that  when  a  limited  hour 
consumer  exceeds  the  allowable  demand  at  the  time  of  the  peak 
hours  the  said  consumer  shall  be  then  placed  on  the  regular  Rate 
"C"  for  unrestricted  power  service  and  billed  in  accordance 
therewith  from  the  date  of  the  contract  or  from  the  effective  date 
of  the  schedule.  The  Commission  does  not  believe  that  the  re- 
troactive feature  of  this  schedule  is  entirely  justified. 

[4]  If  a  consumer  applies  for  service  under  the  limited  hour 
rate  and  signs  a  contract  for  such  service,  the  utility  must  as- 
sume that  this  consumer  is  acting  in  good  faith  and  is  able  to 
comply  with  the  conditions  set  forth  in  the  schedule  until  such 
consumer  demonstrates  his  inability  to  do  so.  The  consumer 
may  have  entered  into  the  contract  in  entire  good  faith  and  at 
some  subsequent  date  the  conditions  of  his  business  or  the  char- 
acteristics of  his  installation  may  have  been  so  altered  as  to  make 
it  an  impossibility  for  him  to  entirely  comply  with  the  provisions 
of  the  limited  hour  rate.  When  these  conditions  arise  it  is,  of 
course,  equitable  that  the  utility  should  be  allowed  to  place  the 
consumer  upon  its  regular  rate  for  service  such  as  the  consumer 
has  demonstrated  he  must  have 

It  may  be  that  this  consumer  will,  at  the  beginning  of  the 
next  peak  period,  after  having  been  placed  on  Rate  "C",  ask  that 
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Lis  limited  hour  contract  be  reinstated  and  the  company's  rules 
provide  that  this  may  be  done.  If  his  conditions  have  so  changed 
that  he  is  again  able  to  comply  with  the  provisions  of  the  limited 
hour  rate  he  should,  of  course,  be  entitled  to  such  rate.  If  he 
again:  exceeds  the  limits  of  this  rate  during  the  ensuing  peak 
period  it  seems  clear  that  he  has  demonstrated  his  inability  to 
comply  with  the  provisions  of  this  rate  over  any  period  of  time. 

[5]  In  such  a  case,  it  appears  reasonable  that  the  utility 
should  be  allowed  to  place  this  consumer  upon  its  unrestricted 
Rate  "C"  from  the  beginning  of  that  peak  period  as  it  would  ap- 
pear that  in  two  consecutive  peajc  periods  he  has  demonstrated 
bis  inability  to  comply  with  the  conditions  of  the  limited  hour 
rate  and  that  his  conditions  are  still  such  as  require  service  un- 
der the  unrestricted  Rate  "0^^  Under  the  company's  schedule, 
he  is  still  given  the  opportunity  of  substituting  the  limited  hour 
rate  for  Rate  "C"  at  the  beginning  of  any  peak  period  and,  if  he 
is  able  to  comply  with  the  provisions  of  the  limited  hour  rate 
throughout  such  peak  period,  he  may  remain  upon  the  limited 
hour  schedule  throughout  the  remainder  of  his  contract  term  un- 
less he  again  demonstrates  his  inability  to  comply  with  the  con- 
ditions. The  Commission  in  the  order  hereinafter  will  make 
such  provisions  as  will  protect  all  consmners  legitimately  enti- 
tled to  the  limited  hour  rate  in  the  exercise  of  their  rights  but  will 
also  provide  that  the  company  may  protect  itself  against  consum- 
ers wo  are  not  legitimately  entitled  to  the  limited  hour  rate  or 
against  consumers  who,  during  their  contract  term,  so  alter  the 
conditions  of  their  installation  or  business  as  to  be  unable  longer 
to  comply  with  the  restrictions  on  the  limited  hour  rate. 

The  Commission,  having  considered  the  evidence  adduced,  all 
representations  and  arguments  made,  and  being  fully  advised  in 
the  premises,,  finds  as  follows : 

(1)  That  the  provision  of  Rate  Schedule  I.  P.  U.  C.  1,  found 
on  4th  revised  sheets  7  and  9  thereof  permitting  the  Common- 
wealth Edison  Company  to  place  any  limited  hour  consumer,  who 
exceeds  the  permissible  demand  during  peak  hours,  on  the  reg- 
ular power  schedule  and  charge  at  that  rate  from  the  date  of  the 
contract  or  the  end  of  the  last  peak  period  is  unjust  and  should 
be  suspended ; 

(2)  That  the  schedule  should  provide  for  placing  a  limited 
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hour  consumer  on  the  r^ular  Rate  "C"  from  the  beginning  of 
the  month  in  which  his  demand  first  exceeds  that  permitted  in 
the  limited  honr  rate  contract; 

(8)  That  no  substitution  of  the  limited  hour  contract  for  an- 
other schedule  be  permitted  except  at  the  beginning  of  the  peak 
period ;  that  in  case  a  consumer,  who  has  once  been  changed  from 
the  limited  hour  rate  to  the  regular  Eate  "C**  after  exceeding  the 
allowablo  maximum  demand,  shall  again  elect  to  substitute  the 
limited  hour  rate  for  the  regular  Rate  "C"  under  the  standard 
provisions  of  the  company's  rate  schedule,  ifliall  again  exceed  tlie 
allowable  maximum  demand  under  the  limited  hour  rate  he  sha*ll 
be  billed  retroactively  under  regular  Rate  "0"  to  the  beginnig  of 
the  peak  period  then  existing ; 

(4)  That  the  Commonwealth  Edison  Company  shall  refund  to 
oach  and  every  complainant  herein  the  difference  charged  under 
the  regular  rate  as  applied  to  limited  hour  consumers  who  ex- 
ceeded their  permissible  maximum  demand  and  the  amount  that 
would  have  been  charged  had  the  rate  been  made  retroactive  as 
hereinafter  provided,  together  with  interest  at  6  per  cent  per 
annum  on  said  sums  collected  in  excess ; 

(5)  That  all  other  rates,  rules,  and  regulations  stated  in  Rate 
Schedule  I.  P.  U.  C.  1,  4th  revised  sheets  7  and  9,  are  relatively 
just  and  reasonable  and  should  be  continued  in  effect; 

(6)  That  in  order  to  eliminate  possible  confusion  in  the  Com- 
mission's files  of  rate  schedules,  4th  revised  sheets  7  and  9  at 
Rate  Schedule  T.  P.  IT.  C.  1,  should  be  permanently  suspended 
and  that  the  Commonwealth  Edison  Company  should  file  5th  re- 
vised sheets  7  and  9  of  Rate  Schedule  I.  P.  U.  C.  1,  as  herein- 
after ordered. 


ILLINOIS  COMMKUCE  COMMISSION. 

BE  TERMINAL  RAILROAD  ASSOCIATION  ct  al- 

[No.  11649,  let  Supplemental  No.  11649.] 

Injunction  •*  Interpretation  —  Comn^isaion  power  —  Railroads. 

A  district  court  iDJunction  prohibiting  a  state  Commiaeion  from 
reducing  railroad  rates  below  the  level  fixed  bj  the  Interstate  Com- 
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merce  Commissioii,  is  to  be  construed  as  also  prohibiting  the  Commis- 
sion from  increasing  rates  above  those  fixed  by  the  Interstate  Commis- 
8ion»  as  the  result  in  either  case  would  be  to  produce  a  return  on  the 
aggregate  value  of  the  railroads  greater  than  the  6  per  centum  allowed 
by  Congress. 

[July  29,  1921.1 

Appuoation  for  increased  switching  charges;  application  de- 
nied. 

By  the  Commission:  On  various  dates  the  Terminal  Sail- 
road  Association  of  St  Louis,  Alton  &  Southern  Railroad  and  F. 
A.  Leland,  agent,  filed  with  the  Commission  tariffs  hereinafter 
specifically  referred  to  proposing  to  advance  switching  rates. 

Pursuant  to  notice,  as  required  by  law,  a  hearing  was  held  at 
the  office  of  the  Commission  at  Springfield,  Illinois,  June  14, 
1921. 

Shippers,  employing  the  services  of  the  petitioners,  inter- 
vened and  moved  the  Commission  to  dismiss  the  applications  on 
the  ground  that  the  Commission  is  without  authority  to  proceed 
to  a  determination  of  the  case.  The  said  motion  of  the  inter- 
veners is  here  under  consideration  and  is  the  only  question  for 
determination  at  this  time. 

This  proceeding  instituted  as  it  was  at  the  instance  of  the 
Terminal  Eailroad  Association  of  St.  Louis,  Alton  &  Southern 
Railroad,  and  F.  A.  Leland,  agent,  appears  to  have  been  pre- 
sented for  the  purpose  of  increasing  the  revenue  of  the  petition- 
ers, as  evidenced  by  the  testimony  of  Mr.  Stith,  chief  witness 
for  the  petitioner,  in  this  case. 

While  the  question  of  equalization  of  freight  rates  is  also  pre- 
sented, Mr.  Stith  indicated  that  it  would  not  be  satisfactory  to 
the  Terminal  Railroad  Association  of  St.  Louis,  if  in  lieu  of  the 
rates  proposed  to  be  made  effective,  such  equalization  of  rates 
should  be  accomplished  by  the  establishment  of  rates  that  would 
produce  an  equality  in  rates  and  at  the  same  time  produce  the 
same  revenue  that  now  accrues  to  the  petitioners,  under  the  rates 
now  in  effect  and  condemned,  because  of  the  alleged  inequality 
of  rates,  by  the  petitioners,  and  the  further  statement  by  the 
same  witness  that  it  is  the  desire  of  the  Terminal  Railroad  Asso- 
ciation of  St.  Louis  to  increase  its  revenue  to  the  extent  tiiat  such 
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revenue  would  be  increased  by  the  rates  here  under  considera* 
tion. 

Paragraph  2  of  §  15a  of  the  Interstate  Commerce  Act, 
added  as  an  amendment  to  the  Interstate  Commerce  Act  by  § 
482  of  the  Transportation  Act,  1920,  provides:  "In  the  exer- 
cise of  its  power  to  prescribe  just  and  reasonable  rates,  the  Com- 
mission shall  initiate,  modify,  establish,  or  adjust  such  rates  so 
that  carriers  as  a  whole  (or  as  a  whole  in  each  of  such  rate  groups 
or  territories  as  the  Commission  may  from  time  to  time  desig- 
nate) will,  under  honest,  efficient,  and  economical  management 
and  reasonable  expenditures  for  maintenance  of  way,  structures 
and  equipment,  earn  an  aggregate  annual  net  railway  operating 
income  equal,  as  nearly  as  njay  be,  to  a  fair  return  upon  the 
aggregate  value  of  the  railway  property  of  such  carriers  held  for 
and  used  in  the  service  of  transportation;  Provided,  that  the 
Commission  shall  have  reasonable  latitude  to  modify  or  adjust 
any  particular  rate  which  it  may  find  to  be  unjust  or  unreason- 
able and  to  prescribe  different  rates  for  different  sections  of  the 
country/' 

Paragraph  3  of  §  15a  of  the  Interstate  Commerce  Act,  add- 
ed as  an  amendment  by  §  422  of  the  Transportation  Act  1920, 
limits  the  per  centum  of  the  aggregate  property  value  which  con- 
stitutes a  fair  return  to  a  maximum  of  6  per  centum  of  such 
aggregate  value. 

Pursuant  to  the  aforesaid  provisions  of  the  Interstate  Com- 
merce Act,  the  Interstate  Commerce  Commission  divided  the 
United  States  into  rate  groups  and  thereafter  fixed  the  percent- 
age advance  that  should  be  applied  to  the  then  existing  rates  to 
produce  6  per  centum  of  the  aggiegate  value  of  the  property  iv 
the  said  groups. 

The  lines  of  these  petitioners  were  grouped  with  other  car- 
riers in  the  eastern  rate  group  and  the  rates  of  such  carriers  were 
determined  under  the  said  provisions  of  the  Interstate  Commerce 
Act  by  determining  the  rates  that  should  be  established  to  enable 
the  carriers  in  the  said  eastern  rate  group  to  earn,  after  the  pay- 
ment of  operating  expenses,  including  taxes  and  making  a  rea- 
sonable allowance  for  depreciation,  six  per  centum  of  the  aggre- 
gate value  of  the  property  of  such  carriers. 
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Accordingly  the  rates  of  the  said  carriers  were  increased  40 
per  cent  and  this  included  the  rates  of  the  petitioners. 

Counsel  speaking  for  the  carriers  operating  in  the  state  of 
Illinois,  successfully  maintained  their  position  before  the  Inter- 
state Commerce  Commission  and  the  United  States  District 
Court,  Northern  District  of  Illinois,  Eastern  Division,  that  un- 
less the  intrastate  rates  for  the  transportation  services  rendered 
by  the  said  carriers  were  increased  to  the  same  extent  that  all  of 
the  rates  were  increased  by  all  of  the  carriers  in  the  eastern  rate 
group,  that  they  would  fail  to  earn  the  revenue  which  they  are 
entitled  to  earn,  under  the  said  §  16a  of  the  Interstate  Commerce 
Act 

On  February  14,  1921,  the  United  States  District  Court, 
Northern  District  of  Illinois,  Eastern  Division,  acting  upon  the 
bills  of  the  railroads  operating  in  the  state  of  Illinois,  for  an 
interlocutory  injunction  ordered:  "That  the  defendants,  the 
Public  Utilities  Commission  of  the  state  of  Illinois,  Thomas  E. 
Dempcy  and  Cicero  J.  Lindly  .  .  .,  and  each  of  them,  their 
successors  in  office  •  •  •  absolutely  desist  and  refrain  from 
commencing  any  suit  or  proceeding  to  enforce  or  attempt  to  enr 
force  the  provisions  of  the  said  statute  of  the  state  of  Illinois,  be- 
ing §§  33,  34,  35,  36,  37,  75,  76,  77,  78,  and  79  of  Chapter  Ill-a 
of  the  Revised  Statutes  of  Illinois  ...  or  the  said  orders  of 
the  said  Public  Utilities  Commission  entered  on  August  10, 
1920,  and  October  18,  1920,  ...  on  account  of  plaintiffs 
putting  into  effect  and  charging  and  collecting  within  the  State 
of  Illinois,  intrastate  freight  rates  and  charges  as  established 
pursuant  to  said  report  and  orders  of  said  Interstate  Commerce 
Commission,  dated  January  11,  1921,  and  January  31,  1921,  in 
its  docket  No.  11703,  and  from  ordering,  seeking,  aiding,  or 
abetting  in  any  manner  whatsoever,  any  person  or  persons  to 
commit  any  or  either  of  the  acts  aforesaid  imtil  the  final  hearing 
of  these  causes  or  until  the  further  order  of  this  Court." 

Counsel  for  the  petitioners  argued :  "There  is  nothing  in  this 
injunction  order  preventing  the  state  Public  Utilities  Commis- 
rion  of  Illinois  (now  Illinois  Commerce  Commission)  from 
prescribing  a  rate  greater  than  that  fixed  in  the  order  of  the  In- 
terstate Commerce  Commission.    .    .    .    That  there  is  nothing 

in  the  order  preventing  this  Commission  (meaning  Illinois  Com- 
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merce  Commission)  from  changing  the  rates  so  long  as  they  do 
not  make  them  less  tlian  those  prescribed  bj  the  Interstate  Com- 
merce Commission." 

Paragraph  2  of  said  §  15a  of  the  Interstate  Commerce  Act 
added  as  an  amendment  by  §  422  of  the  Transportation  Act 
1920,  provides:  "In  the  exercise  of  its  power  to  prescribe  just 
and  reasonable  rates,  the  Commission  shall  initiate,  modify, 
establish  or  adjust  such  rates  so  that  carriers  as  a  whole  (or  as 
a  whole  in  each  of  such  rate  groups  or  territories  as  the  Commis- 
sion may  from  time  to  time  designate)  will,  under  honest,  effi- 
cient, and  economical  management  and  reasonable  expenditures 
for  maintenance  of  way,  structures  and  equipment,  earn  an 
aggregate  annual  net  railway  operating  income  equal,  as  nearly 
as  may  be,  to  the  fair  return  upon  the  aggregate  value  of  the 
railway  property  of  such  carriers."    .    .    . 

Paragraph  3  of  the  same  section  of  the  same  act,  provides: 
"That  during  the  two  years  beginning  March  1,  1920,  the  Com- 
mission shall  take  as  such  fair  return  a  sum  equal  to  5^  per 
centum  of  such  aggregate  value,  but,  may,  in  its  discretion,  add 
thereto  a  sum  not  exceeding  one-half  of  one  per  centum  of  such 
aggregate  value."    .    .    . 

The  intention  of  Congress  is  clear  that  in  determining  and 
fixing  the  just  and  reasonable  rates,  such  rates  shall  not  produce 
more  or  less  revenue  than  is  required  for  the  payment  of  operat- 
ing expenses,  including  taxes  and  a  reasonable  allowance  for 
depreciation,  and  6  per  centum  on  the  aggregate  value  of  all  of 
the  carriers  in  any  rate  group. 

It  is  clear  from  the  manner  in  which  the  freight  rates  in  Illi- 
nois have  been  fixed  by  the  Interstate  Connuerce  Commission, 
under  the  alleged  authority  of  §  15a  of  the  Interstate  Commerce 
Act,  that,  if,  after  the  Interstate  Commerce  Commission  fixed 
the  rates  of  the  carriers  in  Illinois  so  that  upon  the  whole  the 
carriers  in  such  rate  group  would  earn  G  per  centum  of  the  aggre- 
gate value  of  the  railway  property  of  said  carriers,  one  or  more 
of  the  railroads  in  that  group  should  then  be  authorized  to  in- 
crease their  freight  rates  beyond  that  fixed  by  the  said  Commit 
sion,  that  in  the  aggiegate  the  railroads  in  the  eastern  rate  group 
would  earn  more  than  6  per  centum  of  the  aggregate  property 

value  of  the  property  of  said  carriers.     This  condition  will  ob- 
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tain  whether  the  rates  increased  are  intrastate  or  intei'state  rates, 
as  the  Interstate  Commerce  Commission  in  determining  what 
rates  are  necessary  to  produce  6  per  centum  of  the  aggregate 
value  of  the  railway  property  included  the  values  of  the  prop* 
erty,  operating  expenses,  including  taxes  and  depreciation  on  or 
devoted  to  interstate  and  intrastate  traffic 

The  Honorable  Judge  Francis  E.  Baker,  presiding  at  the 
hearing  upon  the  bills  filed  by  the  railroads  to  enjoin  this  Com- 
mission from  interfering  with  the  rates  established  pursuant  to 
the  aforesaid  provisions  of  the  Interstate  Commerce  Act  and  the 
aforesaid  order  of  the  Interstate  Commerce  Commission,  char- 
acterized the  railroads  of  this  country  as  national  highways  and 
the  court  proceeded  then  to  issue  an  interlocutory  injunction 
enjoining  the  Commission  from  enforcing  certain  provisions  of 
the  Public  Utilities  Act  (now  the  Illinois  Commerce  Act)  under 
which  sections  the  petitioners  herein  now  seek  to  invoke  the  pow- 
er given  to  this  Commission  by  the  legislature  of  this  State  to  fix 
and  determine  the  just  and  reasonable  rates  for  the  transporta- 
tion of  freight  in  the  State  of  Illinois. 

This  presents  quite  an  anomalous  situation.  On  the  one  hand  it 
is  contended  that  this  Commission  may  not  reduce  rates  below 
the  level  found  by  the  Interstate  Commerce  Commission  to  be 
necessary  to  produce  a  return  of  6  per  centum  of  the  aggregate 
property  value  of  the  carriers,  and  on  the  other  that  this  Com- 
mission can  increase  the  rates  even  thou^  the  result  would  be 
to  permit  the  carriers  to  earn  in  excess  of  6  per  centum  of  the 
aggregate  value  of  their  property. 

Axiomatically,  if  the  theory  of  the  carriers  that  this  Commis- 
sion may  not  reduce  the  rates  below  the  level  fixed  by  the  Inter- 
state Commerce  Commission  to  produce  the  result  which  Con- 
gress sought  to  produce  by  enacting  §  16a  of  the  Interstate  Com- 
merce Act,  this  Commission  may  not  increase  the  rates  above 
those  fixed  by  the  Interstate  Commerce  Commission,  as  the  result 
would  be  to  produce  a  return  of  more  than  6  per  centum  of  the 
aggregate  value  of  property. 

This  Commission  is  not  authorized  to  administer  the  provi- 
sions of  the  Transportation  Act  but  is  only  limited  in  the  exer- 
cise of  its  jurisdiction  to  the  extent  that  Congress  has  enacted 

any  constitutional  law  or  by  injunctions  issued  by  courts  of  com- 
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petent  jurisdiction,  limiting  the  power  conferred  upon  the  Illi- 
nois Commerce  Commission  by  the  legislature  of  this  state. 

The  proceeding  before  the  Interstate  Commerce  Commission, 
Ex  Parte  74,  and  Docket  No.  11703,  [59  Inters.  Com.  Rep. 
850]  and  before  the  United  States  District  Court,  Northern  Dis- 
trict of  Illinois,  Eastern  Division,  the  Illinois  Central  Railroad 
Company  v.  Public  Utilities  Commission  of  the  state  of  Illinois, 
in  equity  1900,  relates  to  §§  13  and  15a  of  the  aforesaid  section 
of  the  Interstate  Commerce  Act.  The  order  of  the  said  court 
completely  enjoins  the  Commission  from  enforcing  the  provi- 
sions of  the  Illinois  Commerce  Act,  under  which  the  Commission 
would  have  the  right  to  consider  the  application  of  these  peti- 
tioners. 

We,  therefore,  find  that  this  Commission  respecting  the  order 
of  the  United  States  District  Court,  Northern  District  of  Illinois, 
Eastern  Division,  is  enjoined  from  proceeding  with  this  investi- 
gation or  from  granting  to  the  petitioners  other  and  different 
rates  from  those  fixed  by  the  Interstate  Commerce  Commission, 
and  that  an  order  should  be  entered  in  this  case  dismissing  the 
petition  and  striking  the  schedules  referred  to  herein  from  the 
files,  denying  the  petition. 

Note. — ^Injunction. 

/.  Cfrounds  for  injuncHottt  288* 
II.  Procedure,   289* 

I,  Orounda  for  injunction.  • 

A  state  may  bring  an  injunction  suit  in  the  state  courts  to  re- 
strain a  carrier  from  charging  intrastate  rates  in  excess  of  those  al- 
lowed by  the  state  laws  and  state  authorities,  even  though  the  de- 
fense be  an  order  of  the  Interstate  Commerce  Commission  assum- 
ing to  act  pursuant  to  authority  of  Congress.  People  v.  Long  Island 
B.  Co,  (N.  Y.  Sup.  Ct.)  (1920)  113  Misc.  700,  185  N.  Y.  Supp. 
594. 

A  preliminary  injunction  may  issue  to  preserve  the  right  of  a 
party  pending  suit,  although  the  rights  asserted  in  the  suit  are  not 
definite  and  certain  and  the  outcome  of  the  suit  is  in  doubt.    Ibid. 

Pending  the  final  determination  of  a  proceeding  to  determine  the 
reasonableness  of  a  proposed  increase  in  rates,  by  a  state  Commis- 
sion, the  utility  company  cannot  invoke  injunctive  relief  against 
P.U.R.1921E. 
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existing  rates  from  a  Federal  Court  of  Equity.  Wisconsin-Minne- 
sota Light  &  P.  Co.  V.  Railroad  Commission  (U.  S.  Dist.  Ct.) 
(1920)  267  Fed.  711. 

A  case  for  a  preliminary  injunction  against  gas  rates  as  confis- 
catory pending  a  determination  of  reasonableness  by  a  state  Com- 
mission on  the  ground,  upon  other  things,  that  the  Commission  was 
not  applying  proper  standards  of  value  and  proper  operating  ex- 
penses, is  not  made  out,  where  the  complainant's  allegations  are 
met  by  direct  denial  of  material  matters  of  fact,  and  by  counter 
allegations  setting  up  countervailing  facts.    Ibid. 

In  Hutchinson  Gas  &  Fuel  Co.  v.  Wichita  Natural  Gas  Co. 
(1920)  267  Fed.  35,  it  was  held  by  the  circuit  court  of  appeals, 
eighth  district,  that  an  injunction  will  not  issue  against  the  breach 
of  a  producing  company  of  a  contract  to  furnish  natural  gas  to  a 
distributing  company,  where  the  contract  had  been  so  modified  that 
the  distributing  company  was  no  longer  required  to  get  its  gas  from 
the  producing  company,  and  t.xe  contract  as  modified,  was  not  mu- 
tual. 

In  Joplin  &  P.  B.  Co.  v.  Public  Service  Commission  (TI.  S.  Dist. 
Ct.)  (1919)  267  Fed.  684,  it  was  held  that  a  temporary  injunction 
against  a  rate  established  by  a  state  Commission  for  an  interurban 
railway  company  operating  in  two  states  should  be  granted,  where 
the  state  rates  were  less  than  the  rates  in  the  adjoining  state  and 
also  less  than  the  interstate  rate  and  the  return  as  a  whole  was  in- 
adequate, and  the  evidence  did  not  disclose  any  difference  in  the 
circumstances. 

fl.  Proi^edure. 

In  Westchester  Electric  B.  Co.  v.  Scharff  &  Son,  Case  Nos.  7902- 
7905,  Jan.  27,  1921,  the  New  York  Commission,  second  district, 
held  that  an  action  to  restrain  the  alleged  unlawful  operation  of 
auto  busses  should  be  brought  by  a  railroad  company  injured  there- 
by, rather  than  the  Commission  under  the  New  York  laws,  which 
permit  direct  action  by  the  carrier. 

A  court  of  equity  cannot  be  invoked  for  relief  against  existing 
rates  as  confiscatory  by  way  of  temporary  injunction  by  a  utility 
company,  which  has  applied  to  a  state  Commission  for  permission  to 
increase  its  rates,  on  the  theory  that  if  it  fails  upon  the  issues  pre- 
sented to  the  Commission,  and  the  latter's  determination  is  ulti- 
mately condemned  by  the  court,  it  will  in  either  event  sustain  an 
interim  loss,  and  it  is  immaterial  that  the  Commission,  in  fixing 
rates  applicable  to  certain  communities  covered  by  the  company's  ap- 
plication, has  not  granted  the  relief  which  the  company  deems  equi- 
table. Wisconsin-Minnesota  Light  &  P.  Co.  v.  Bailroad  Commission 
(U.  S.  Dist.  Ct.)  (1920)  267  Fed.  711.  - 

P.UJ1.1921B. 
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MAYOR  &  COMMON  COUNCIL  OF  HYATTSVILLB  et  al. 

V. 

HYATTSVILLE  GAS  &  ELECTRIC  COMPANY. 

[Case  No.  1848;  Order  No.  6293.] 

Rate9  —  Power  of  Commisaion  —  Suspension  of  in€!rease. 

1.  The  Maryland  CommisBion  has  no  power  to  suspend  the  appll* 
cation  of  increased  rates  pending  the  determination  of  their  reasona- 
bleness. 

Bates  —  Service  charge  —  Propriety  of, 

2.  A  service  charge  is  a  proper  item  in  a  rate  schedule  and  is  as 
much  an  integral  part  of  the  total  charge  for  service  as  is  the  rate 
per  thousand  cubic  feet. 

Uetum  —  Operating  expenses  —  Prospective  fall  in  prices. 

8.  The  rates  of  a  gas  company  were  fixed  on  the  assumption  that 

the  cost  of  both  labor  and  materials  would  decline  during  the  ensuing 

year. 
Betum  —  Basis  —  No  exact  valuation^ 

4.  No  exact  valuation  of  a  gas  utility  was  made  when  it  appeared 
that,  under  the  rates  established,  the  return  could  not  be  excessive 
on  any  one  of  several  proposed  valuations. 

Security  issues  —  Fitiancial  structure  —  Not  affecting  rates* 

5.  The  financial  structure  of  a  gas  company  is  not  open  to  objec- 
tion in  a  rate  case,  since  the  company  is  entitled  to  receive  only  a  fair 
return  upon  its  property  used  and  useful  in  the  public  service. 

Bates  —  Power  of  Commission  —  Franchise  restrictions, 

6.  Rates  fixed  by  a  franchise  of  a  municipality  are  not  binding  on 
a  Commission. 

[May  6,  1921.] 

Complaint  against  gas  rates  and  against  service;  new  rate 
schedule  authorized. 

Appearances:  Vincent  A.  Sheehy,  representing  the  Mayor 
and  Common  Council  of  Hyattsville;  Shelby  Smith,  represent- 
ing the  Citizens*  Association  of  Mt.  Rainier ;  Thomas  Egan,  rep- 
resenting the  Community  of  Riverdale;  Joseph  S.  Goldsmith, 
Assistant  General  Counsel;  R.  O.  Luqueer,  representing  the 
Hyattsville  Gas  and  Electric  Company. 

By  the  Commission:  On  August  31,  1920,  the  Hyattsville 
Gas  &  Electric  Company  filed  with  the  Commission  rate  sched- 
ule P.  S.  C.  Md.  No.  5,  to  become  effective  on  October  1,  1920, 

P.U.R.1921E. 
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increasing  the  rates  charged  by  the  said  company  for  gas  fur- 
nished by  it  in  Hyattsville,  Riverdale,  Mt.  Rainier,  and  the  vicin- 
ity, to  $2  per  thousand  cubic  feet  for  the  first  ten  thousand  cubic 
feet  per  month,  and  $1.75  per  thousand  cubic  feet  for  all  gas 
in  excess  of  ten  thousand  cubic  feet  per  month,  and  adding  a 
readiness  to  serve  charge  of  60  cents  per  meter  per  month.  The 
rates  charged  by  this  company  since  the  creation  of  the  Commis- 
sion in  1910  are  here  shown: 

Kates  per  Thousand  Cubic  Feet. 


First  10,000  cubic  feet  per  month 
Over  10,000  cubic  feet  per  month  . 
Readiness  to  serve  charge,  per  meter 
per   month : 


July  27, 
1910. 


$1.50 
$1.50 


August  1, 
1919. 


$1.75 
1.00 


October  1, 
1920. 


$2.00 
1.75 

.50 


The  mayor  and  common  council  of  Hyattsville,  by  Hon. 
Thomas  H.  Welsh,  mayor,  wrote  to  the  Commission  on  Septem- 
ber 29,  1920,  objecting  to  the  increase  in  rates  proposed  by  the 
company,  and  asking  that  a  hearing  be  granted  the  complainant. 
Protests  against  the  increased  rates  were  also  filed  by  several 
civic  and  community  associations,  as  well  as  by  a  number  of  in- 
dividual patrons  of  the  company.  Certain  of  the  protestants 
asked  that  the  Commission  require  the  company  to  continue  in 
effect  the  lower  rates  pending  the  completion  of  the  investigation 
and  hearings  by  the  Commission,  but  this  relief  the  Commission 
was  powerless  to  grant, 

[1]  Unless  the  rate,  which  is  f^  be  changed,  has  been  estab- 
lished by  the  Commission,  or  is  maintained  by  an  order  of  the 
Commission  which  has  not  expired,  the  Commission  is  not 
required  to  give  affirmative  approval  of  a  proposed  rate  before 
the  same  may  become  operative,  nor  has  the  Commission  the 
power  to  suspend  the  application  of  the  increased  rate  pending 
the  determination  by  it  of  the  reasonableness  thereof.  Long  since 
the  Commission  came  to  realize  that  this  condition  should  be 
remedied,  if  possible,  and  to  this  end  it  has  recommended  to 
each  session  of  the  general  assembly  since  the  creation  of  the 
Commission  that  an  amendment  to  the  act  be  enacted  giving  to 
the  Commission  the  power  to  suspend  for  a  definite  period  in- 
creased rates  filed  with  it.  This  additional  power,  judiciously 
P.U.R.1921E.  16 
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exercised,  would  tend  to  avoid  much  of  the  present  dissatisfac- 
tion with  the  administration  of  the  law,  and  at  the  same  time 
would  serve  better  to  protect  the  rights  and  interests  of  the  con- 
sumers. Such  power,  however,  has  not  been  conferred  upon  the 
Commission  by  the  legislature.  , 

The  respondent  duly  answered  the  complaint,  alleging  in  sup- 
port of  the  reasonableness  of  the  increased  rates  the  failure  of 
the  company  to  earn  operating  expenses  and  taxes  during  the 
year  ended  June  30,  1920,  and  that  the  increased  cost  of  coal 
and  higher  freight  rate  thereon,  and  higher  charges  for  labor, 
would  together  serve  to  increase  the  operating  deficit  still  further 
if  the  former  rates  were  maintained. 

This  answer  not  satisfying  the  complaint,  the  case  was  set  for 
hearing  at  Mt  Rainier  on  February  1,  1921,  and  further  hear- 
ings were  held  by  the  Commission  in  Baltimore  on  March  10th 
and  April  4th,  and  thereafter  the  case  was  ^Uy  and  ably  argaed 
by  counsel  for  the  complainants. 

At  the  hearings  much  testimony  was  introduced  and  affidavits 
were  filed  respecting  both  the  rates  charged  and  the  quality  of 
service  furnished  by  the  respondent  The  Commission  will 
herein  first  consider  the  question  of  rates  and  will  then  diBCUss 
the  matter  of  service. 

[2]  While  the  witnesses  for  the  complainants  objected  to  the 
total  charges  for  gas  service  under  the  schedule  of  rates  which 
became  effective  on  October  1,  1920,  their  objection  to  the  "readi- 
ness to  serve  charge,"  made  operative  on  that  date,  was  partic- 
ularly strong.  •  The  Commission  cannot  but  feel  that  the  dissatis- 
faction with,  and  indignation  against,  this  charge  is  attributable 
in  no  small  degree  to  the  failure  of  patrons  generally  to  under- 
stand fully  the  nature  and  purpose  thereof,  which  doubtless  is 
largely  due  to  the  comparative  newness  of  the  service  charge  and 
the  failure  of  the  companies  to  make  plain  to  their  respective 
customers  just  what  the  charge  represents.  This  charge  is 
as  much  an  integral  part  of  the  total  charge  for  service  as  is  the 
rate  per  thousand  cubic  feet,  and  it  follows  that  the  two  must  be 
considered  together  in  determining  a  just  and  reasonable  rate. 
After  the  amount  of  revenue  required  has  been  ascertained,  the 
problem  is  that  of  arranging  the  schedule  so  that  the  necessary 

income  will  be  produced  in  the  most  equitable  manner  and  so 
P.U.R.1921E. 
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that  each  consumer  will  pay  neither  more  nor  less  than  his  proper 
proportion  of  the  required  total. 

The  Public  Service  Commission  of  New  York,  in  its  opinion 
in  a  recent  case  concerning  the  rates  charged  by  the  Rochester 
Gas  &  Electric  Corporation  for  gas  service,  went  into  the  ques- 
tion of  the  service  charge  in  considerable  detail,  and  it  has  been 
deemed  advisable  to  quote  from  this  opinion  at  some  length. 
The  opinion,  written  by  Commissioner  Irvine,  [P.U.R.1921A, 
415,  418]  states  in  part  as  follows: 

"The  service  charge  as  the  term  is  herein  used  is  a  uniform 
charge  to  all  consumers,  which  together  with  another  charge 
based  upon  the  amoimt  of  gas  consumed  constitutes  the  entire 
rate  to  be  paid.  The  service  charge  is  not  new  although  it  has 
not  as  yet  come  into  general  use.  It  is  sometimes  called  a  readi- 
ness to  serve  charge  and  sometimes  a  consumer's  charge.  Its  real 
nature  does  not  seem  to  be  generally  understood  by  consumers, 
and  imless  it  is  understood  it  appears  to  them  to  be  a  mere  arbi- 
trary imposition  in  addition  to  the  regular  price  also  paid  for 
what  they  consider  the  service  supplied.  It  differs  from  the 
familiar  minimum  charge  in  that  it  is  imposed  on  every  consum- 
er regardless  of  the  quantity  of  gas  used,  while  the  minimum 
charge  is  practically  imposed  only  upon  those  consumers  using 
less  than  a  certain  quantity  of  gas,  and  becomes  absorbed  in  the 
meter  or  commodity  rate  as  soon  as  that  quantity  is  reached.  It 
was  intended  to  serve  the  same  purpose  as  the  service  charge  but 
only  did  so  to  a  limited  extent  and  in  a  very  crude  manner.  Its 
(the  minimum  charge)  advent  was  greeted  by  an  enormous  storm 
of  disapproval  on  the  part  of  consumers.  Its  injustice  was  vehe- 
mently asserted,  and  because  of  its  partial  and  discriminating 
effect  the  attack  was  not  without  foundation.  It  had  sufficient 
reason  behind  it  to  enable  it  to  resist  the  attack.  It  is  now  all  but 
universal  where  the  service  charge  is  not  applied,  and  it  is  an 
interesting  fact  that  those  w^ho  now  resist  the  service  charge  are 
strenuous  advocates  of  the  minimum  charge ;  some  of  them,  prob- 
ably, merely  because  they  are  accustomed  to  it;  others  for  the 
reasons  worked  out  as  applied  to  their  own  bills  by  means  of  a 
lead  pencil  and  a  pad  of  paper. 

The  Commission  has  in  a  number  of  cases  recognized  the  pro- 
priety of  the  service  charge.     The  charge  was  approved  in  the 

P.U.R.1921B. 
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Annual  Beport  of  the  Commission  to  the  Legislature  in  1920 
tpage  84).  Circumstances  in  this  case  require  a  re-examination 
of  the  principle  involved  and  a  clear  statement  of  the  nature  and 
reasons  for  the  charge  and  for  its  adoption  in  preference  to  the 
prevailing  minimum  rate.  •  .  .  A  moment's  consideration 
must  convince  anyone  that  every  gas  company  is  subject  to  a 
very  considerable  expense  in  the  case  of  a  person  whose  premises 
are  connected  with  the  company's  mains,  who  has  a  meter  in- 
stalled, the  valve  open,  and  who  uses  no  gas  whatsoever.  Sup- 
pose in  any  community  that  no  patrons  should  in  fact  use  gas  for 
a  period  of  one  month.  The  plant  of  the  company  is  there  and 
yielding  no  return.  It  must  to  a  certain  extent  operate  in  order 
that  any  one  may  have  gas  if  he  tries  to  use  it.  In  fact  the  ex- 
pense of  the  company  would  be  substantially  the  same  as  in  nor- 
mal times  except  for  the  actual  cost  of  producing  the  gas  that 
would  ordinarily  be  consumed  during  that  period.  To  a  degree 
this  applies  to  the  case  of  a  single  consumer  who  is,  as  the  phrase 
goes,  ^connected  up,'  but  who  does  not  use  gas  for  any  particular 
period,  as,  for  example,  if  his  house  be  closed  during  a  summer 
vacation.  All  expenses  can  now  be  ascertained  through  the 
accounts  of  the  companies  required  to  be  kept  according  to  a  uni- 
form system  prescribed  by  the  Commission  largely  for  this  pur- 
pose. In  this  way  costs  can  be  analyzed,  and  when  so  analyzed 
it  is  foiund  that  certain  thereof  vary  directly  and  proportionately 
with  the  number  of  consumers,  that  is  to  say,  the  cost  to  the 
corporation  of  standing  ready  to  serve  is  exactly  the  same  wheth- 
er the  consumer  and  his  family  be  away  on  vacation  with  the 
house  closed  or  whether  he  be  a  large  industrial  consumer  using 
many  thousand  feet  a  day.  In  addition  to  these  items  there  are 
others  where  imdoubtedly  a  great  part  of  the  total  is  likewise 
proportioned  to  the  nimiber  of  consumers  and  has  no  relation  to 
the  amount  of  gas  consumed.  In  fact  the  only  item  of  expense 
clearly  and  unquestionably  dependent  upon  the  amount  of  gas 
consumed  and  not  in  any  degree  upon  the  number  of  consumers 
is  the  cost  of  producing  the  gas  and  storing  it  in  the  holder. 

It  is  elementary  that  the  corporation  is  entitled  to  a  fair  return 
on  the  value  of  its  property  used  and  useful  in  the  public  service, 
or  as  §  72  of  the  Public  Service  Commissions  Law  states  the  rule 
'a  reasonable  average  return  upon  capital  actually  expended.' 
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The  corporation  provides  and  installs  meters  and  it  bears  the 
expense  of  the  pipe  from  the  main  to  the  property  line.  Here  is 
an  investment  upon  which  it  is  entitled  to  a  return  and  which  is 
constant  whether  gas  is  used  or  not  used.  Meters  must  be  in- 
spected and  kept  in  repair  and  so  must  the  service  pipes.  Meters 
must  be  read  whether  gas  is  used  or  not,  accounts  must  be  kept 
with  the  individual  consumer  and  bills  must  be  rendered  and 
accounts  collected.  While  the  rendition  and  collection  of  bills 
is  not  regardless  of  whether  any  gas  is  consumed,  the  expense  in 
nowise  relates  to  the  amount  of  the  consumption,  and  it  is,  there- 
fore, a  charge  which  should  be  distributed  among  the  customers 
as  a  total.  Meters  and  services  depreciate  regardless  of  the  con- 
sumption and  the  total  depreciation  depends  upon  the  number 
of  meters  and  number  of  services.  The  size  and  extent  of  mains 
is  largely  related  to  the  number  of  consumers,  and  theoretically, 
therefore,  some  proportion  of  the  return  on  this  investment  and 
fmne  proportion  of  the  cost  of  maintenance  and  of  depreciation 
should  go  into  the  service  charge;  but  these  items  have  also  a 
direct  relation  to  the  amount  of  gas  produced  and  used  and  in  the 
absence  of  any  satisfactory  basis  of  apportionment  it  is  better  to 
refer  them  entirely  to  the  commodity  cost.  The  same  is  true  of 
taxes.  We  might  extend  the  inquiry  to  other  less  important  items 
but  enough  has  been  said  to  illustrate  the  principle. 

If  we  have  nothing  except  a  straight  charge  of  a  given  amount 
for  each  hundred  or  thousand  cubic  feet  of  gas  consumed,  it  is 
manifest  that  those  who  consume  the  gas  are  paying  not  only 
the  cost  of  supplying  them  but  they  are  paying  the  expenses  sus- 
tained by  the  corporation  in  holding  itself  ready  to  serve  others 
connected  up  who  use  the  gas  not  at  all  or  in  very  small  quanti- 
ties. It  should  be  of  no  concern  financially  to  the  corporation 
whether  it  receives  its  revenue  in  the  form  of  a  straight  com- 
modity rate,  in  the  form  of  a  commodity  rate  with  a  minimum 
charge,  or  in  the  form  of  a  commodity  rate  plus  a  service  charge. 
In  any  event  it  is  entitled  under  the  law  to  receive  sufficient 
revenue  in  the  aggregate  to  pay  all  its  operating  expenses  under 
reasonable  and  economic  management,  to  pay  its  taxes,  to  pay 
*a  reasonable  average  return  upon  capital  actually  expended,'  and 
to  make  reservations  out  of  income  for  surplus  and  contingencies 
[Public  Service  Commission  Law,  §  72].  This  revenue  to  which 
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it  is  entitled  is  a  fixed  sum  to  be  paid  by  consumers  in  one  form 
of  rate  or  another,  and  the  question  involved  is  in  nowise  a  ques- 
tion of  greater  or  less  revenue  to  the  company  but  a  question  of 
distributing  the  fixed  burden  among  the  consumers  equitably  and 
without  discrimination.  From  what  has  already  been  said  it 
must  be  clear  that  a  straight  commodity  rate  is  inequitable,  and 
if  permitted  at  all  should  be  permitted  only  under  exceptional 
conditions  where  the  inequity  resulting  is  inconsiderable.  The 
static  cost  above  referred  to  can  nott,  of  course,  be  distributed 
with  absolute  justice  and  equity  among  alL  The  man  who  uses 
no  gas  but  is  connected  up  is  not  in  precisely  the  same  situation 
as  a  man  who  uses  one  hundred  feet  a  month,  and  neither  is  in 
the  situation  of  a  man  who  uses  one  hundred  thousand  feet  a 
month.  A  general  basis  must  be  found  which  will  result  in  a 
minimum  of  inequality.  The  question,  therefore,  resolves  itself 
into  a  consideration  as  to  which  of  the  two  remaining  rates  is 
preferable;  the  minimum  charge  or  the  service  charge.  The 
expense  to  be  paid  being  in  great  part  exactly,  and  in  the  rest 
almost  exactly,  proportioned  to  the  number  of  consumers,  the 
service  charge,  made  the  same  for  each  consumer,  is  indicated 
strongly  as  the  proper  rate.  The  indication  is  so  strong  that  it 
may  well  be  taken  as  controlling  unless  its  opponents  can  in  some 
way  demonstrate  the  superiority  of  the  minimum  charge." 

The  United  States  Bureau  of  Standards  in  its  report  to  Con- 
gress on  December  6th,  1920,  upon  the  quality  and  cost  of  pro- 
duction and  distribution  of  gas  in  the  District  of  Columbia, 
approved  the  service  charge  and  suggests  charges  ranging  upward 
from  55  cents  per  meter  per  month  for  the  Washington  com- 
panies. The  justness  of  the  service  charge  is  now  generally 
recognized  and  conceded,  and  this  form  of  charge  is  constantly 
being  adopted  in  the  various  states.  It  is  in  common  use  through- 
out the  country  in  connection  with  charges  for  electricity,  and  is 
becoming  more  and  more  generally  used  by  gas  and  water  com- 
panies, with  the  consent  and  approval  of  the  various  state  reg- 
ulatory bodies. 

[2]  The  Commission  has  given  careful  consideration  to  the 
estimates  of  the  company  of  both  revenues  and  expenses  during 
the  current  year,  and  it  is  convinced  that  substantial  savings  will 
be  effected  in  several  of  the  important  items  which  enter  into 
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the  cost  of  gas  manufacture.  For  example,  the  cost  of  coal  is 
based  upon  the  prices  paid  in  1920,  while  it  is  a  matter  of  com- 
mon knowledge  that  the  price  of  this  important  commodity  has 
fallen  sharply  during  the  past  few  months.  The  company 
entered  into  a  contract  for  the  delivery  of  4,000  tons  during  the 
year  starting  July  23rd,  1920,  in  nearly  equal  monthly  instal- 
ments. This  contract  will  soon  expire,  -and  there  is  every  reason 
to  expect  that  thereafter  the  company  will  be  able  to  purchase 
coal  at  a  cost  considerably  lower  than  that  under  the  contract. 
The  coal  requirements  of  the  company  for  a  year  are  estimated 
at  4,800  tons,  and  there  is  no  doubt,  in  the  opinion  of  the  Com- 
mission, but  that  a  substantial  saving  can  be  made  in  the  pur- 
chase of  coal  after  the  present  contract  expires  in  July. 

Nor  is  coal  the  only  item  in  which  some  saving  may  reason* 
ably  be  expected.  The  costs  of  both  labor  and  materials  have 
already  begun  to  decline  from  the  high  levels  to  which  they 
mounted  so  rapidly,  and  the  Conmiission,  in  fixing  rates  for  the 
future,  cannot  proceed  upon  the  assumption  that  the  high  costs 
of  both  of  these  important  items  used  in  the  company's  estimates 
will  continue  to  prevail. 

In  view  of  all  of  the  facts  and  circumstances  in  the  case,  and 
having  in  mind  the  present  trend  of  prices  and  costs  generally 
of  labor,  coal  and  other  materials,  in  the  opinion  of  the  Commis- 
sion it  is  reasonable  to  expect  a  substantial  saving  in  the  near 
future  in  the  operating  expenses  as  estimated  by  the  company 
for  the  calendar  year  1921,  and  this  saving  should  be  reflected 
in  the  rates  charged  for  service.  It  was  contended  upon  behalf 
of  the  complainants  that  due  to  inefficient  operation  the  com- 
pany was  neglecting  to  reclaim  and  sell  ammonia  and  tar,  and 
that  if  the  full  amount  of  these  by-products  were  recovered  and 
properly  disposed  of,  the  amount  received  from  their  sale  would 
b«  sufficient  to  enable  the  company  to  reduce  the  price  charged 
for  gas.  The  amount  of  tar  per  ton  of  coal  carbonized  now  be- 
ing obtained  by  the  company  does  not  appear  to  be  abnormally 
low,  and  if  the  company  were  to  reclaim  the  ammonia,  it  would 
})e  necessary  for  it  to  make  a  considerable  investment  to  provide 
facilities  for  the  storage  and  handling  of  the  unconcentrated 
liquor,  and  the  prices  at  present  offered  for  the  ammonia  appar- 
fjitly  do  not  warrant  such  investment     In  any  event,  the  net 
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amount  which  the  company  might  realize  through  sale  of  tiie 
ammonia,  even  under  the  most  favorable  circumstances,  would 
be  comparatively  small  and  insufficient  to  affect  the  rate. 

Assuming  that  the  substantial  saving  in  operating  expenses 
above  mentioned  can  be  made  and  passed  on  to  the  customers  the 
problem  is  merely  that  of  readjusting  the  schedule  of  rates  so 
as  to  distribute  this  saving  to  the  various  patrons  in  the  most 
equitable  manner.     Several  plans  are  possible  as  follows: 

1.  Rates  of  $1.85  per  M  for  the  first  10  M  cubic  feet  and  fl.60  per  M  for 

exccFS  consumption,  with  service  charge  of  60  cents  per  month.  . 

2.  Flat  rates  of  $2.10  and  $1.65  for  the  respective  amounts. 

3.  Flat  rates  of  $2.07  and  $1.62  for  the  respective  amounts  with  a  monthlj 

minimum  charge  of  $1. 

Of  these  three  plaps  the  first  commends  itself  to  the  Commis- 
sion as  being  the  fairest  to  all  of  the  patrons  of  the  company,  and 
it  accordingly  will  require  a  reduction  of  16  cents  per  thousand 
cubic  feet  in  the  rates  charged  for  all  quantities,  and  will  let 
the  service  charge  remain  in  effect.  In  so  doing  the  Commission 
has  in  mind  only  the  best  interests  of  all  concerned  and  it  feels 
convinced  that  after  a  reading  of  the  discussion  herein  given 
respecting  the  nature  and  intent  of  the  service  charge,  the  gas 
consumers  will  agree  that  there  is  nothing  arbitrary  or  unfair 
therein.  In  this  connection  it  may  be  stated  that  from  calcula- 
tions made  by  the  Bureau  of  Engineering,  it  appears  that  if  all 
of  the  elements  which  go  to  make  up  the  service  charge  are  taken 
into  account,  a  service  charge  of  from  $8  to  $11.50  per  annum 
might  be  justified  in  the  case  of  this  company.  If  the  servieo 
charge  were  increased,  it  would  naturally  permit  of  a  reduction 
in  the  base  rate. 

[4]  On  May  10,  1915,  the  physical  property  of  the  respond- 
ent was  valued  by  the  Engineering  Bureau  of  the  Commission  at 
$194,975,  which  amount  includes  working  capital  of  $8,500. 
Subsequent  additions  to  plant  are  shown  by  the  company  as  total- 
ing $40,675.70,  and  if,  on  the  basis  of  estimated  additions  to 
property  in  1921  of  $5,000,  one-half  of  this  amount,  or  $2,500, 
is  added,  the  total  average  value  during  the  year  is  $238,132.70. 
The  book  value  of  the  property  as  of  December  31,  1920,  is 
$218,742,  and  if  to  this  figure  is  added  the  allowance  of  $20,050 
for  working  capital  claimed  by  the  company  (which  amount  is, 
however,  considerably  in  excess  of  the  allowance  made  by  the 
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Bureau  of  Engineering  in  1915),  and  $2,500  as  representing 
one-half  of  the  estimated  additions  during  the  year,  the  amount 
is  increased  to  $241,292.71.  Even  with  the  maximum  economies 
in  operation  which  may  be  effected,  the  rates  herein  established 
by  the  Commission  will  not,  and  in  fact  cannot,  yield  more  than 
a  fair  return  to  the  owners  on  the  basis  of  either  of  these  valu- 
ations, nor  in  fact  on  any  other  value  which  the  Conmiission 
might  reasonably  establish,  and,  consequently,  it  does  not  appear 
necessary  for  the  purposes  of  this  case  for  the  Commission  to 
establish  either  the  exact  fair  value  of  the  respondent's  plant  or 
the  maximum  permissible  rate  of  return  to  be  allowed  on  such 
value.  The  Commission  finds  that  certain  operating  savings  and 
economies  will  be  possible  and  it  has  merely  passed  ofl^to  the 
consumers  such  savings  in  the  form  of  reduced  rates.  On  the 
other  hand,  should  the  Commission  fix  the  fair  value  and  the 
rate  of  return  to  be  allowed  thereon,  and  then  attempt  to  estab- 
lish rates  designed  to  yield  such  return,  the  rates  so  established 
would  probably  be  such  as  to  tend  to  discourage  the  further  use 
of  gas,  and  to  drive  away  existing  customers,  thereby  defeating 
the  purpose  of  the  increased  rates,  which  is  to  produce  more  rev- 
enue. The  testimony  in  the  case  shows  that  since  the  present 
rates  have  been  effective  a  number  of  customers  have  discon- 
tinued the  gas  service. 

[5]  During  the  trial  of  this  case,  some  objection  was  made 
to  the  financial  structure  of  the  respondent,  and  it  was  contended 
that  the  rights  and  interests  of  the  gas  users  were  affected 
adversely  by  reason  of  the  plans  of  finance  followed  by  the  com- 
pany. The  Commission  finds  nothing  in  this  connection  to  which 
exception  can  properly  be  taken,  and  certainly  nothing  which 
reacts  against  the  interests  of  the  consumers.  It  must  be  borne 
in  mind  that  what  the  company  is  entitled  to  receive  is  a  fair 
return  on  the  value  of  its  property  used  and  useful  in  the  public 
service,  provided  this  return  can  be  secured  through  rates  which 
are  in  themselves  just  and  reasonable,  and  no  plan  of  financing 
can  be  used  to  defeat  this  basis  of  return. 

In  Smith  Exhibit  No.  1  is  shown  what  purports  to  be  a  list 
of  rates  charged  for  gas  in  a  number  of  Maryland  cities  and 
towns,  though  in  several  instances  the  Commission  is  unable  to 
reconcile  the  rates  shown  with  those  filed  with  it  and  in  effect  in 
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the  year  1919.  The  CJommission  here  reproduces  the  rates 
shown  in  this  exhibit;  and  also  gives  the  maximum  net  rates  for 
gas  in  effect  at  the  present  time,  the  rate  for  Hyattsville  being 
that  which  has  herein  been  found  to  be  just  and  reasonable  for 
the  respondent  company. 

Present  Rates. 


• 

Smith  Ex. 

Base  Rate. 

Monthly  Minimum  or  Service 
Charge. 

Hyattsvillc   

Annapolis    

Chostertown 

GrisfielU 

$1.75 
1.50 
2,00 
1.90 
2.50 
1.75 
1.40 
2.00 
1.90 
2.00 
1.25 

$1.85 
1.75 
2.50 
2.40 
2.50 

12.10 
1.60 
3.00 
2.40 
2.40 
3.00 

$  .60  service 
.75  minimum 

1.00  minimum 

Elkton    

$.50  Bervice  and    .50  minimum 

Frederick   

Hagerstown   

Havre  de  Grace  . . . 

Salisbury    

Cambridge   

WesCtainster 

1.00  minimum 
•     $.50  to  5.00  service 

1.00  minimum 
.75  minimum 
.75  minimum 

1.00  minimum 

1  Less  6%  discount  for  prompt  payment. 

[6]  There  was  introduced  and  filed  as  an  exhibit  by  the  com- 
plainant mimicipality  a  copy  of  an  ordinance  enacted  by  the 
mayor  and  common  council  of  Hyattsville  and  ratified  by  the 
voters  of  the  said  town  at  a  special  election  held  on  May  19th, 
1906,  authorizing  and  empowering  the  respondent  company  to 
construct  its  gas  plant  and  lay  its  mains  in  Hyattsville,  the  ordi- 
nance further  stipulating,  among  other  things,  that  the  price  to 
be  charged  for  gas  service  should  not  exceed  $1.50  per  thousand 
cubic  feet.  The  right  to  exceed  the  rate  stipulated  in  the  ordi- 
nance is  now  challenged  by  the  mayor  and  common  council  of 
Hyattsville,  and  it  is  contended  that  its  failure  to  insist  upon 
the  validity  and  binding  effect  of  the  franchise  rate  when  this 
rate  was  first  exceeded  in  August,  1919,  by  the  increase  to  $1.75, 
does  not  operate  to  stop  it  from  now  insisting  upon  the  observ- 
ance of  the  franchise  rate. 

In  previous  cases  before  it  for  adjudication,  the  Commission 
has  had  occasion  to  pass  upon  the  point  here  presented  in  rela- 
tion to  other  franchise  rates,  and  in  its  opinion  in  Case  No.  1637, 
concerning  the  rates,  for  gas  charged  by  the  Crisfield  Light  & 
Power  Company  decided  on  April  29th,  1920  (11  Md.  R  S.  G. 
93,  94),  the  Commission  held  as  follows: 
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'The  Commission  is  unable  to  give  its  assent  to  the  proposi- 
tion that  the  exercise  by  it  of  the  power  and  authority  to  fix  the 
pates  for  gas,  conferred  upon  it  by  the  general  assembly  of  Mary- 
land, is  to  be  controlled  or  limited  in  this  case  by  the  provisions 
of  the  Ordinance  above  referred  to  relating  to  the  rate  to  be 
charged  for  gas  to  the  consumers  of  Crisfield.  In  the  regulation 
of  rates,  the  Commission  exercises  a  police  power  committed  to 
it  by  the  legislature,  and  any  pre-existing  contract  or  franchise 
fixing  a  particular  rate  for  gas  may  be  required  to  give  way  to 
the  exercise  of  that  power." 

In  support  of  this  conclusion  the  Commission  refers  to:  Teat- 
man  V.  Towers,  126  Md.  613,  517,  618,  P.U.R.1915E,  811,  95 
Atl.  158 ;  Opinions  of  General  Counsel,  9  Md.  P.  S.  0,  442,  450, 
473. 

The  rulings  upon  this  question,  heretofore  enunciated  by  the 
Commission  and  the  courts,  have  equal  application  to  the  in- 
stant case,  and  the  Conamission  cannot  hold  that  the  rate  fixed 
in  the  aforesaid  ordinance  is  binding.  Even  should  the  fran- 
chise rate  be  held  as  limiting  the  price  in  Hyattsville,  such  rate 
would  be  restricted  in  its  application  to  the  town  proper,  result- 
ing in  the  anomalous  situation  of  having  one  rate  applying  with- 
in the  municipal  limits  of  Hyattsville  and  another  rate  applying 
to  tliose  customers  who  live  beyond  the  boundary  line  and  in 
the  other  communities  served  by  the  respondent. 

Considerable  objection  was  made  to  both  the  quality  of  the 
gas  and  the  adequacy  of  the  service  furnished  by  this  company. 
The  Commission's  investigations  disclose  that  there  was  consid- 
erable justification  for  some  of  these  complaints  at  the  time  the 
same  were  made,  but  that  since  the  first  of  the  present  year  the 
conditions  have  improved  greatly,  and  recent  tests  of  the  quality 
and  pressure  of  the  gas  made  by  the  Commission  show  both  to 
be  satisfactory  and  well  within  the  limits  of  the  prescribed 
standards. 

With  the  better  quality  of  coal  now  being  received  by  the  com- 
pany, and  with  the  improvements  in  and  additions  to  its  plant 
and  distributing  system  recently  completed,  the  company  should 
be  in  a  position  to  furnish  satisfactory  service,  and  this  it  will  be 
expected  to  do.    The  Cmumission  will  continue  to  watch  this  sit- 
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nation  and  will  make  tests  from  time  to  time  to  determine  if  ita 
requirements  in  this  respect  are  being  observed. 

An  order  will  be  entered  in  accordance  witb  the  findings  here- 
in contained. 


PBNNSYIiVANIA  PUBLIC  SERVICE  COMMISSIOlir. 

BOROUGH  OF  SWARTHMORB 

V. 

PHILADELPHIA,  MORTON  &  SWARTHMORB  STREET 
RAILWAY  COMPANY  et  al. 

[Complaint  Docket  Na  3579.] 

Service  •*  Jurisdiction  of  ComnUseion  —  Defunct  company, 

1.  The  Pennsylvaiiia  Commission  has  no  jurisdiction  over  a  com- 
plaint alleging  failure  to  comply  with  the  terms  of  an  ordinance  re- 
quiring a  street  railway  to  maintain  street  paving,  as  to  a  company 
which  has  leased  all  of  its  rights,  privileges,  and  franchises  to  an- 
other company  and,  therefore,  no  longer  exists. 

Service  —  Adequacy  —  Municipal  ordinance  as  nieaeure, 

2.  Under  the  general  powers  of  the  Pennsylvania  Commission  to 
regulate  public  utilities  and  to  determine  the  adequacy  of  their  service, 
the  measure  of  the  company's  duty  with  Tespect  thereto  is  not  to  be  de- 
termined by  the  terms  of  a  municipal  ordinance  under  which  the  con- 
sent to  occupy  the  streets  was  granted,  but  by  the  standards  of  rea- 
sonableness determined  by  the  Commission. 

Service  —  Street  railuHiys  -*  Reasonableness  of  paving  ordinance, 

3.  A  municipal  ordinance,  requiring  a  street  railway  company  to 
pave  the  entire  width  of  a  street  and  imposing  other  burdens,  the  re- 
sult of  the  enforcement  of  which  would  ultimately  be  to  deprive  the 
municipality  of  all  street  car  service  or  to  require  a  rate  of  fare  so 
high  in  the  municipality  as  to  be  practically  prohibitive,  or  to  require 
the  linancial  burden  of  maintaining  the  service  in  the  municipality  to 
be  passed  on  to  riders  elsewhere,  is  unreasonable  and  should  not  be 
enforced,  since  anything  that  stands  in  the  way  of  securing  reasonable 
and  adequate  service  or  imposes  upon  the  public  an  unnecessary  bur- 
den of  increased  rates,  runs  counter  to  the  public  policy  of  the  state. 

Discrimination  —  Municipal  ordinance  —  localities, 

4.  Obligations  imposed  upon  a  street  railway  by  a  municipality, 
by  ordinance  or  by  agreement,  which  are  passed  on  through  an  operat- 
ing company  to  the  car  riders  of  other  localities,  creates,  to  the  extent 
that  these  obligations  are  unjust  and  unreasonable,  an  unlawful  dis- 
crimination. 

Sct*vire  —  Street  railways  —  Paving  —  Construction  of  ordinance, 

5.  An  ordinance,  requiring  a  street  railway  company  to  construct 
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and  keep  in  repair  a  pavement  in  a  street  in  which  its  tracks  were 
to  be  laid,  creates,  after  the  construction  has  been  completed,  an  obli- 
gation to  repair  only,  and  the  company,  therefore,  cannot  be  required 
thereunder  to  construct  a  pavement  of  an  entirely  different  and  more 
expensive  diaracter. 
Service  -*  Street  railways  —  Duty  qs  to  pave%nent8, 

6.  The  roadway  of  a  street  in  which  street  railway  tracks  are  laid, 
having  been  allowed  by  the  municipality  and  street  railway  company 
to  become  in  such  a  state  of  disrepair  as  to  involve  the  public  safety, 
it  is  the  duty  of  the  railway  company  to  place  that  part  of  the  high- 
way occupied  by  its  tracks  between  its  rails  and  on  each  side  outside 
of  the  rails  to  the  end  of  the  tie,  in  a  safe  and  adequate  condition  for 
vehicular  and  pedestrian  travel  as  well  al  for  the  operation  of  its  own 
cars;  and  this  should  be  done  by  laying  pavement  of  the  character 
which  the  municipality  adopts  for  the  remainder  of  the  highway. 

[August  16,  1921.] 

Complaint  alleging  failure  of  street  railway  companies  to 
comply  with  a  municipal  ordinance  with  respect  to  paving ;  dis- 
miesed  as  to  lessor  company  and  jurisdiction  oVer  lessee  company 
retained. 

By  the  Commission:  The  complainant  borough  predicates 
its  right  to  maintain  these  proceedings  upon  paragraphs  one  and 
two  of  Article  V,  of  the  Public  Service  Company  Law.  The 
first  of  these  gives  general  administrative  power  and  authority  to 
this  Commission  to  supervise  and  regulate  all  public  utility  com- 
panies doing  business  in  the  commonwealth.  The  second  provides 
that  upon  determination  by  the  Commission  "that  the  service, 
facilities,  regulation  practices"  of  such  companies  "in  connec- 
tion with  or  employed  by  or  in  the  performance  of,  its  public 
duties  are  unsafe,  inadequate,  insufficient,  unjust,  and  unreason- 
able," the  Commission  shall,  by  order  in  writing,  prescribe  the 
proper,  reasonable,  safe,  and  just  practice. 

The  complainant  concludes  that  the  repair  of  a  street  upon 
which  a  street  railway  company  has  been  permitted  to  place  its 
tracks  comes  within  the  purview  of  these  portions  of  the  act  be- 
cause such  streets  are  used  by  vehicular  and  pedestrian  traffic 
over,  across  and  along  the  portions  occupied  by  the  railway  com- 
pany, and  that  there  is,  therefore,  involved  a  question  relating  to 
the  service,  facilities,  and  practices  of  the  ^'espondent  company 
ever  which  the  Public  Service  Commission  has  jurisdiction. 

1.  By  answer  filed,  one  of  the  respondents,  the  operating  com- 
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pany,  the  Philadelphia  Bapid  Transit  Company,  admita  the  ju- 
risdiction of  the  Commission  on  the  ground  presented,  but  hero 
Ihe  complainant  and  respondent  part  company.  The  former 
maintains  that  the  measure  to  be  applied  by  the  Commission  in 
determining  the  public  duty  oi  the  carrier  railway  with  respect 
to  the  safety,  adequacy,  and  reasonableness  of  its  service,  facili- 
ties, operating  methods  and  practices,  are  those  prescribed  by  the 
terms  of  municipal  ordinances  of  the  borough  ofSwarthmore  in 
which  the  Philadelphia,  Morton  &  Swarthmore  Street  Railway 
was  permitted  to  occupy  certain  of  the  borough  streets  with  its 
tracks.  The  Philadelphia  Rapid  Transit  Company,  on  the  con- 
trary, contends  that  its  duties  and  responsibilities  in  the  prem- 
ises must  be  determined  by  the  Commission  upon  the  facts  dis- 
closed by  the  evidence  by  the  application  of  those  standards  pre- 
scribed in  the  Commission's  organic  act  as  just  and  reasonable, 
irrespective  of  the  ordinance  terms. 

There  are  other  questions  involved  which,  in  so  far  as  they 
may  become  necessary  to  be  disposed  of,  will  be  later  stated  and 
determined.  A  brief  review  of  the  evidence  discloses  that  on 
September  1,  1900,  the  borough  of  Swarthmore  entered  into  an 
agreement  with  the  Philadelphia,  Morton  &  Swarthmore  Street 
Railway  and,  as  a  part  of  its  consent  that  the  railway  ccwnpany 
occupy  its  streets,  required  that  company  to  agree  to  reconstruct 
the  paving  on  Tale  avenue  from  curb  to  curb  for  the  lineal  dis- 
tance occupied  by  the  street  railway  tracks.  -  There  were  numer- 
ous other  conditions  and  obligations  imposed  upon  the  railway 
company  hereafter  adverted  to,  some  of  which  were  imme- 
diate and  others  continuing,  and  all  these,  both  by  the  agreement 
and  the  ordinance,  were  made  conditions  upon  which  the  bor- 
ough granted  its  consent  to  the  laying  of  tracks  upon  its  streets. 
Under  date  of  October  9,  1900,  there  was  another  ordinance  en- 
acted, accepted  by  the  Philadelphia,  Morton  &  Swarthmore 
Street  Railway  Company,  under  which  the  latter  was  granted 
the  exclusive  right  to  construct  its  tracks  the  entire  length  of 
Yale  avenue  from  Swarthmore  to  Crum  creek.  The  extent  to 
which  the  municipality  sought  to  impose  conditions  upon  the  rail- 
way company,  as  the  price  of  its  consent,  are  summarized  as  f ol 
lows: 

1.  The  construction  by  the  railway  company  of  a  completely 
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new  Telford-macadam  pavement  12  inches  deep  from  curb  to 
curb  on  the  entire  length  of  Yale  avemie  occupied  within  the 
borough. 

2.  The  construction  of  footways  of  blue  stone  at  each  street 
intersection  on  Yale  avenue. 

3.  The  construction  and  maintenance  of  broken  stone  gutters 
with  inlets  into  streams  or  drains  along  Yale  avenue. 

4.  The  sprinkling  of  Yale  avenue  in  dry  weather  and  when- 
ever reasonably  required  to  do  so  by  highway  committee. 

5.  The  construction  of  sufficient  drains  across  Yale  avenue. 

6.  The  construction  of  steel  bridges  over  waterways  the  full 
width  of  the  avenue  with  footways  and  railings  on  each  side. 

7.  The  installation  and  maintenance  of  25  electric  lights  along 
Yale  avenue. 

8.  The  construction  of  a  sidewalk  on  each  side  of  Yale  avenue 
from  Harvard  avenue  to  Crum  creek  and  on  the  north  side  of 
Yale  avenue  from  Swarthmore  avenue  to  Harvard  avenue. 

9.  The  transplanting  of  all  trees  and  hedges  from  the  line  of 
the  sidewalk  and  the  building  of  "a  good  picket  pine  fence"  **in 
front  of  the  property  of  Mrs.  Johnson  and  others." 

10.  The  construction  and  maintenance  of  a  fence  around  the 
public  school;  and 

11.  "The  said  company  shall  at  all  times  keep  in  good  order 
both  the  roadway  of  Yale  avenue  for  its  full  width  from  curbline 
to  curbline  and  also  the  bridges,  flagstones,  and  gutters  along  said 
route." 

In  these  proceedings  the  Commission's  attention  is  directed 
primarily  to  Nos  1  and  11  of  the  foregoing. 

In  1906,  the  Philadclpliia,  Morton  &  Swarthmore  Street  Rail- 
way Company  was,  with  other  companies,  merged  into  the  Darby, 
Media  &  Chester  Street  Eailway  Company,  and  later,  in  the  same 
year,  the  latter  company  leased  its  lines  to  the  Philadelphia  Rapid 
Transit  Company  which,  since  then,  has  been  the  sole  operating 
company, 

[1]  The  Darby,  Media  &  Chester  Street  Railway  Company 
filed  an  answer  for  the  Philadelphia,  Morton  &  Swarthmore 
Street  Railway  Company  to  this  complaint,  in  which  the  merger 
was  recited,  and  it  averred  that  the  Philadelphia,  Morton  & 
Swarthmore  Street  Railway  Company  no  longer  existed  as  such, 
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nnd  that  it  had,  on  July  1,  1906,  leased  all  of  its  rights,  privi- 
leges, and  franchises  to  the  Philadelphia  Rapid  Transit  Com- 
pany. These  allegations  were  not  controverted  and,  therefore,  on 
the  authority  of  the  Philadelphia  City  Passenger  R.  Co.  v.  Public 
Service  Commission,  —  Pa.  — ,  114  AtL  642,  it  appearing  that 
the  Philadelphia  Morton  &  Swarthmore  Street  Railway  Com- 
pany ^Tias  transfeiTcd  its  franchise  and  assets  and  ceased  to  func- 
tion .  .  .  since  that  company  has  no  fares  to  make  or  collect, 
ao  services  to  render  the  public,  and  no  facilities  to  furnish  or 
extend,"  the  Commission  has  no  jurisdiction  over  it,  and  an  ap- 
propriate order  of  dismissal  as  to  this  feature  of  the  complaint 
will  be  entered. 

By  answer,  the  Philadelphia  Rapid  Transit  Company  ad- 
mitted that  it  is  operating  the  railway  on  Yale  avenue  under  a 
lease  from  the  Darby,  Media  &  Chester  Street  Railwy  Company, 
alleging,  among  other  things,  that  the  paving  requirements,  as 
contained  in  the  agreement  and  ordinance,  are  unreasonble,  un- 
just discriminatory,  and  illegal;  that  the  enforcement  thereof 
constitutes  a  direct  burden  upon  its  ability  to  maintain  proper 
eervice  for  the  public  and  are,  in  efiFect,  a  direct  charge  on  the 
rate  of  fare,  and  as  such  are  in  violation  of  Article  VIII,  §  2, 
and  Article  V,  §  2,  of  the  Public  Service  Company  Law,  and 
that  such  agreement  and  ordinance  may  be  revised  by  the  Public 
Service  Commission  as  to  such  provisions  as  it  may  consider  un- 
reasonable, unjust,  or  dbcriminatory,  or  which  place  an  undue 
burden  upon  the  traveling  public. 

[2-4]  This  respondent,  therefore,  asked  the  Public  Service 
Commission  to  investigate  said  agreement  and  ordinances,  and 
enter  an  order  disapproving  said  paving  conditions  and  making 
an  order  in  lieu  thereof,  establishing  such  regulations  in  refer- 
ence to  paving  as  said  Commission  shall  deem  just  and  reason- 
able. 

The  specifications  of  the  borough^s  complaint  are  that  the  re- 
spondent has  allowed : 

(a)  The  surface  on  Yale  avenue  to  fall  into  disrepair  so  fliat 
the  same  is  full  of  holes,  the  surface  worn  away,  and  the  cartway 
almost  impassable. 

(b)  The  bridge  between  Swarthmore  and  Dickinson  avenues  is 
decayed  and  dangerous,  washouts  exist  at  its  approaches. 
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(c)  The  raUs  of  respondentia  street  railway  protrude  in  some 
places  from  four  to  six  inches  above  the  surface  of  the  cartway, 
the  latter  having  been  worn  away,  leaving  the  tracks  consider- 
ably elevated  above  the  street  level. 

The  evidence  discloses  that  in  compliance  with  the  agreement 
and  ordinance  provisions,  the  Philadelphia,  Morton  &  Swarth- 
more  Street  Railway  Company  completed,  in  1901,  the  laying 
from  curb  to  curb,  on  Yale  avenue,  of  a  Telford-macadam  pave- 
ment with  eight  inches  of  Telford  pave  and  with  four  inches  of 
water  bound  macadam  surface.  This  was  done  and  accepted  by 
the  borou^  in  compliance  with  the  ordinance  provisions.  The 
paving  was  kept  in  good  order  by  the  Philadelphia  Eapid 
Transit  Company,  or  its  lessor,  down  to  the  fall  of  1918,  at  which 
time  the  hills  were  scarified,  the  holes  patched  and  the  surface 
treated  with  tarvia,  at  an  expense  to  the  respondent  of  about 
$4,000.  This  was  preceded  by  resurfacing  in  1913,  and  resur- 
facing of  portions  of  the  highway  in  1918.  It  was  admitted  that 
notwithstanding  these  repairs,  the  road  from  curb  to  curb,  at  the 
time  of  the  filing  of  this  complaint,  was  and  now  is  badly  worn 
and  not  in  good  and  safe  condition  for  public  travel. 

The  evidence  further  discloses  that  when  the  ordinances  were 
passed,  Yale  avenue  was  not  subject  to  the  heavy  automobile 
traffic  which  later  developed  over  it.  At  that  time  the  water 
bound  Telford-macadam  road  required  by  the  ordinance  was 
adequate  for  the  public  needs,  and  for  its  continued  maintenance 
in  good  order.  Under  the  then  traffic  burdens,  it  was  estimated 
by  witnesses  there  would  not  have  been  required  an  expenditure 
of  more  than  2^  cents  per  yard  per  year,  or  $490  per  year  for  the 
entire  area  involved. 

But  the  traffic  conditions  have. changed.  Complainant's  and 
respondent's  witnesses  agreed  that  a  pavement,  such  as  was  orig- 
inally prescribed  to  be  laid  on  Yale  avenue,  would  not  meet  the 
traffic  requirements,  and  that  a  different  kind  of  road  is  now 
necessary  to  be  constructed.  That  the  rebuilding  of  a  water 
bound  macadam  highway,  according  to  original  intendment, 
would  be  money  wasted  and  would  not  last  a  month.  Engineers 
representing  complainant  and  respondent  made  separate  esti- 
mates of  the  expense  of  repaving  and  the  annual  cost  of  mainte- 
nance, in  order  to  provide  the  type  of  road  which  complainant  as- 
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serts  is  now  needed  and  required.  The  former,  at  an  immediate 
outlay  of  $20,000,  with  annual  maintenance  costs  of  $2,000,  and 
the  latter,  an  immediate  expenditure  of  $15,000,  witii  $5,000 
annual  maintenance. 

The  respondent  oiTered  evidence,  which  was  not  contradicted, 
to  show  that  its  total  annual  revenues  from  the  borough  of 
Swarthmore  in  1919  was  $10,080,  and  its  yearly  operating  ex- 
penses in  conducting  that  service  was  $9,070.  It  is  obvious, 
therefore,  that  if  complainant's  contention  is  sustained,  and  the 
ordinance  provisions  enforceable  either  in  the  courts  or  before 
this  Commission,  there  is  one  of  three  eventualities  to  occur: 
(a)  The  street  car  company  will  be  so  shorn  of  revenues  that  the 
public,  including  the  borough  of  Swarthmore,  will  ultimately  be 
deprived  of  all  street  car  service;  (b)  the  rate  of  fare  imposed 
upon  the  Swarthmore  patrons  increased  so  high  as  to  be  prac- 
tically prohibitive,  or  (c)  the  financial  burden  of  maintaining 
the  Swarthmore  service  will  have  to  be  passed  oa  to,  and  be 
borne  by,  other  car  riders  of  the  Philadelphia  Rapid  Transit 
Company  in  Philadelphia  and  elsewhere,  who  are  not  imme- 
diately concerned  in  the  Swarthmore  service. 

Any  or  all  of  these  contingencies  are  violative  of  the  basis 
upon  which  proper  public  utility  regulation  rests.  The  utilities 
no  longer  function  as  private  enterprises.  They  have  public 
duties  to  perform.  They  are  required  to  render  adequate  serv- 
ice at  reasonable  rates,  and  the  rates  must  produce  the  revenue 
to  maintain  that  service.  To  require  the  car  riders  to  pay  what 
would  appear  to  be  exorbitant  rates,  or  to  accept  the  alternative  of 
being  obliged  to  forego  the  benefits  of  all  service  because  the  oper- 
ating company's  revenues  are  required  to  be  diverted  in  order 
to  meet  such  ordinance  obligations,  is  as  unwise  a  public  policy 
as  it  is  bound  to  be  destnictive  of  the  service  which  the  public 
require  and  which  such  carriers  are  expected  to  render. 

As  was  pointed  out  by  Justice  Kephart,  speaking  for  the  su- 
preme court  in  Fogelsville  &  Trexlertown  Electric  Co.  v.  Penn- 
sylvania Power  &  Light  Co.  —  Pa.  —  (to  be  reported)  :  "There 
has  been  placed  under  the  regulation,  supervision,  and  control  of 
the  Commission,  generally,  all  matters  relating  to  rates,  facili- 
ties, service,  and  other  correlated  matters  of  a  public  service  com- 
pany."   The  extent  at  that  authority,  and  the  duty  of  the  Com- 
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mission  in  the  premises,  has  been  defined  by  the  supreme  and 
superior  courts  of  Pennsylvania,  in  cases  where  the  rates  of 
'street  railway  companies  were  prescribed  in  municipal  consent 
ordinances:     Scranton  v.  Public  Service  Commission,  268  Pa. 
192,  P.U.R1920F,  661,  110  Atl.  775;  Wilkinsburg  v.  Public 
Service  Commission,  72  Pa.  Super.  Ct.  423.     No  where  in  the 
Public  Service  Company  Law  is  there  found  any  ground  for  dif- 
ferentiation between  the  power  of  the  commonwealth  over  rates 
prescribed  in  consent  ordinances  and  similar  provisions  in  ordi- 
nances, affecting  service,  facilities,  and  practice.    The  power  of 
the  legislature,  in  the  public  interest  to  create  a  regulatory  body 
and  to  authorize  it  to  exercise  the  police  power  of  the  state,  is 
as  clear  in  one  instance  as  in  the  other.     An  inspection  of  the 
Public  Service  Company  Law  discloses  that  the  legislature's  arm 
was  not  shortened,  nor  did  it  withhold  from  the  Commission^ 
which  it  created,  when  it  came  to  deal  with  the  regulation  of 
service,  facilities,  and  practices  necessary  to  preserve  ttera  for 
the  public  good,  anything  which  it  had  enacted  with  respect  ta 
the  Commission's  jurisdiction  over  rates.     It  would,  therefore, 
appear  to  be  a  waste  of  argument  to  attempt  to  establish  the  obvi- 
ous, that  the  Commission  is  called  upon  to  exercise  the  police 
ix)wer  of  the  state  when  rates  are  involved,  but  cannot  do  so 
where  service,  facilities,  and  practices,  affecting  intimately  the 
same  public,  are  involved.    In  that  connection,  it  may  be  well  to 
point  out  that  the  declared  policy  of  the  state  promulgated  in  the 
Public  Service  Company  Law,  in  order  to  the  well-being  of  the 
public,  dependent  upon  utility  seWice,  was  to  require  of  those 
companies,  which  have  assumed  utility  obligations,  reasonable 
and  adequate  service.    This  obligation  can  only  be  met  when  sup- 
ported by  just  and  reasonable  rates,  as  rates  produce  the  service. 
If  there  is  emphasis  of  duty  and  responsibility,  it  falls  on  the 
service,  facilities,  and  practices  of  the  utility  company  rather 
than  upon  its  rates.    If  follows,  also,  that  unnecessary  and  un- 
justifiable outlay  for  service,  facilities,  and  practices  impose  an 
unjust  and  inequitable  burden  upon  the  ratepayers.    These  were 
matters  of  grave  concern  to  the  legislature  which  passed  the  Pub- 
lic Service  Company  Law  and,  therefore,  they  calculated  to  pro- 
vide for  the  public  an  adequate  remedy  by  which  injustices  oould 
he  corrected. 
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Broadly  speaking  then,  that  which  stands  in  the  way  of  secur- 
ing reasonable  and  adequate  service,  or  imposes  upon  the  public 
an  unnecessary  burden  of  increased  rates,  runs  counter  to  the 
public  policy  of  the  state  as  legislatively  announced,  and  it  calls 
for  the  exercise,  in  order  to  its  correction,  of  the  sovereign  power 
of  the  commonwealth:  York  Water  Co.  v.  York,  250  Pa.  115, 
118,  95  Atl.  396;  Foglesville  &  Trexlertown  Electric  Co.  v. 
Pennsylvania  Power  &  Light  Co.  supra. 

The  instant  case  is  an  extreme  one  in  the  burdens  which  the 
ordinances  provisions  impose  upon  the  railway  company.  What- 
ever justification  may  have  existed  at  the  time  the  ordinances 
were  passed,  and  the  original  company  laid  its  tracks,  they  can 
no  longer  be  justified.  Then  these  carrier  companies  were,  in  a 
larger  sense,  private  companies  operated  with  little,  if  any,  con- 
trol over  them  either  with  respect  to  their  service  or  their  rates. 
Now,  uader  the  Public  Service  Company  Law,  they  have  become 
public  agencies  and  haye  public  responsibility  for  which  they 
0re,  at  all  times,  answerable.  They  are  subjected  to  control  with 
respect  to  their  facilities,  rates,  arid  service ;  they  are  limited  in 
the  amount  of  return  which  their  stockholders  may  receive,  and 
they  are  required  to  render  service  to  meet  the  reasonable  public 
demands.  Their  preservation  in  a  condition  so  as  properly  to 
function  is  a  matter  of  importance  as  long  as  their  services  are 
necessary.  This  not  in  the  interest  of  the  stockholders  as  such, 
although  their  rights  to  a  reasonable  return,  if  it  can  be  earned, 
cannot,  under  the  law,  be  taken  from  them  by  confiscatory  or- 
ders of  courts  or  Commissions.'  That,  which  is  a  matter  of  first 
instance  with  regulatory  bodies  Tiaving  control  over  them,  is  the 
assuring  to  the  public  of  a  continuance  of  reasonable  and  ade- 
quate service,  and  the  maintenance  as  between  themselves  and 
the  public  is  a  fair  balance  in  which  reasonable  service  is  to  be 
supported  by  rates  calculated  to  produce  it.  The  equipoise  is 
diBStroyed  whenever  unreasonable  demands  are  imposed  upon 
utility  companies  as  well  as  when  the  rates  are  so  increased  or 
diminished  that  they  are  exorbitant  on  the  one  side  or  insufficient 
to  pay  for  the  maintenance  of  the  service  on  the  other.  -  In  this 
case,  if  the  complainant's  contention  be  sustained,  the  entire  rev- 
enue derived  by  the  respondent  would  be  absorbed  by  the  munici- 
pality's demands,  and  thus  the  patrons  of  respondent  would  be 
P.U.R.1921E. 
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the  ones  left  between  the  upper  and  nether  millstones.  From 
time  beyond  which  the  mind  of  man  runneth  not  to  the  contrary, 
it  has  been  held  that  agreements  are  entered  into  with  the  full 
knowledge  of  the  superior  and  reserve  rights  of  the  state  when- 
ever the  public  interests  were  affected.  "Any  contract,  however 
solemnly  and  in  good  faith  entered  into,  must  yield  to  the  law, 
and  its  further  performance  must  be  either  absolutely  prevented 
or  carried  out  in  accordance  with  the  law,^'  as  it  is  today.  So  the 
deliverance  of  the  Public  Utilities  Commission  of  Maine  in  a 
case  where  there  was  an  attempt  to  compel  a  street  railway  to 
pay  the  entire  costs  of  bridge  repair  under  the  provisions  of  a 
municipal  ordinance  accepted  by  a  railway  company  authorizing 
the  laying  of  its  tracks  over  the  bridge:  In  Re  Eockport, 
P.U.R.1920A,  72. 

The  prohibitive  discriminatory  provisions  of  the  Public  Serv- 
ice Company  Law,  with  respect  to  rates  and  practices,  apply  with 
equal  force  as  between  localities  as  they  do  with  respect  to  indi- 
\  iduals.  Municipal  obligations,  which  by  agreement  or  ordinance 
are  passed  on  through  an  operating  company  to  the  car  riders  of 
other  localities,  create,  to  the  extent  that  these  obligations  are  un- 
just and  unreasonable,  that  situation  which  the  law  inveighs 
Against 

It  is  a  matter  of  common  observation  that  the  street  railways 
of  the  country  have  been  forced  to  meet,  as  the  railroads  have 
not,  a  considerable  diminution  in  passenger  traflSc.  This  has 
been  caused  in  large  part  by  the  use  of  privately  owned  automo- 
biles. There  are  many  miles  of  abandoned  street  car  tracks  in 
this  country  in  territory  not  dissimilar  to  that  involved  in  the 
case  before  us.  It  is  manifest,  therefore,  that  street  railways 
should  not  continue  to  be  burdened  with  obligations  beyond  that 
which  is  directly  involved  in  the  service  which  they  are  called 
upon  to  render  and  reasonable  for  them  to  bear  in  connection 
with  the  maintenance  of  the  state  and  municipal  governments 
under  whose  authority  they  are  permitted  to  exist,  or  by  whose 
grace  they  are  authorized  to  render  service. 

The  Federal  Electric  Railway  Commission,  called  together  to 
etudy  the  street  railway  situation  of  the  country,  in  reporting  to 
the  President  of  the  United  States,  after  extended  hearings, 
recommended:     "Effective  public  co-operation  should  be  exer- 
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cised  by  eliminating,  in  so  far  as  it  is  practicable,  special  assess- 
ments for  sprinkling,  paving,  and  for  the  construction  and  main- 
tenance of  bridges,  which  are  used  by  the  public  for  highway  pur- 
poses/' Deliverances  to  the  same  effect  have  been  made  by  the 
Public  Utilities  Commission  of  Ehode  Island  and  by  the  Wiscon- 
sin Kailroad  Commission,  Public  Utilities  Commission  v.  Rhode 
Island  Co.  P.U.R.1919F,  Y23;  Re  Wisconsin  Gas  &  E.  Co. 
P.U.R.1918E,  752. 

"If  a  municipality  is  not  delegated  the  power  to  fix  charges 
for  rates  controlling  as  against  the  state,  a  priori,  it  cannot  so 
burden  the  utility  that  the  state  must  allow  an  exorbitant  or  un- 
reasonable rate  that  such  burdens  may  be  borne:"  Blomberg  v. 
Tacoma  R.  &  Power  Co.  8th  Ann.  Rep.  Wash.  P.  S.  C.  75,  84. 

This  Commission  has,  from  time  to  time,  refused  to  sustain 
municipal  contracts  in  which  utilities  were  bound  to  continue  to 
render  free  service.  Its  decisions  have  been  sustained  by  the 
superior  court;  School  District  of  Meadville  v.  Public  Service 
Commission,  75  Pa.  Super.  Ct.  54.  There  appears  to  be  little 
difference  in  principle  between  such  cases  and  the  one  at  bar.  If 
an  electric  light  company  would  not  be  permitted  to  furnish  elec- 
tricity without  charge,  would  it  be  permitted  to  furnish,  under 
municipal  agreement,  free  water  in  which  business  the  company 
was  not  engaged?  Such  agreements  have  been  set  aside  on  the 
ground  that  they  were  not  free  in  fact,  but  that  other  patrons 
were  called  upon  to  bear  the  burden  of  this  so-called  free  service.^ 

On  this  phase  of  the  case,  we  conclude  that  the  ordinance  pro- 
visions which  are  sought  to  be  enforced  in  the  present  proceed- 
ings are,  under  the  provisions  of-  the  Public  Service  Company 
Law,  and  the  evidence  before  us,  unjust  and  unreasonable,  even  if 
they  be  not  discriminatory  and  that  they  ought  not  to  be  enforced. 

[5]  Passing  for  a  moment  to  a  more  intimate  consideration  of 
the  ordinance  and  contract  terms,  it  is  observed  that  the  munici- 
pality seeks  to  secure  at  the  hands  of  the  respondent  company  the 
repaving  of  Yale  avenue  in  a  way  differing  in  kind  from  that 
originally  laid,  prescribed,  and  accepted.  The  duty  imposed  by 
the  municipality  under  the  ordinance  referred  to  was  not  one  to 
repave,  but  to  ^Tceep  in  good  order.''  In  other  words,  a  duty  to 
repair.  There  is  clear  distinction  in  law  between  the  duty  to  re- 
pave  and  the  duty  to  repair;  Norristown  v.  Citizens  Passenger 
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R.  Co.  148  Pa.  St.  87,  23  Atl.  1062.  The  duty  to  repair  imposes 
no  obligation  to  install  a  new  and  more  expensive  style  of  pave- 
ment: Philadelphia  v.  Hestonville  M.  &  F.  P.  R.  Co.  177  Pa. 
St  371,  35  Atl.  718;  Williamsport  v.  Williamsport  Passenger 
Co.  206  Pa.  65,  55  Atl.  836.  It  is  not  repairs  which  complain- 
ant desires  to  be  made  on  Yale  avenue,  but  a  new  pavement  of 
an  entirely  different  and  more  expensive  character.  To  repave 
or  repair,  according  to  the  original  ordinance  terms,  would,  as 
complainant's  witnesses  testified,  be  a  useless  expenditure  of 
money  and  would  not  last,  in  the  light  of  the  traffic  conditions,  a 
month. 

[6]  Under  the  constitution  of  Pennsylvania,  street  railways 
cannot  be  constructed  within  the  limits  of  a  city,  a  borough,  or 
township  without  the  consent  of  its  legal  authorities.  The  con- 
sent to  occupy  the  streets  with  rails,  ties,  cars,  wires,  etc.,  imposes 
a  burden  upon  the  highway  differing  in  character  with  the  loca- 
tions in  which  the  tracks  are  laid  and  the  cars  operated.  The  ex- 
tent of  such  burden  upon  the  highway  varies  accordingly.  Deal- 
ing with  the  instant  case,  and  not  generally,  as  each  case  must  be 
decided  upon  its  own  merits,  it  is  evident  tiiat  a  situation  has 
arisen  involving  the  public  safety  and  for  whidi  both  the  railway 
company  and  the  municipality  are  in  part  responsible.  The 
rails  of  the  respondent  should,  of  course,  be  laid  at  a  grade  com- 
parable with  that  established  and  maintained  by  the  municipal- 
ity so  that  vehicular  and  pedestrian  travel,  having  occasion  to  cross 
over  these  tracks  within  the  borough  confines,  may  do  so  without 
injury  to  themselves  or  to  the  cars,  patrons,  and  employees  of  the 
respondent  company.  The  service,  facilities  and  practices  of 
the  operating  respondent  should  be  made  to  correspond  to  this 
public  convenience  and  necessity.  The  evidence  discloses  that 
the  entire  width  of  Yale  avenue  from  curb  to  curb  has  been  per- 
mitted to  become  inconvenient  for  travel  and  in  places  unsafe. 
That  part  of  the  highway  occupied  by  the  operating  respondent's 
tracks  between  its  rails  and  on  each  side  outside  of  rails  to  the 
end  of  the  tie  should  be  placed  by  respondent  in  a  safe  and  ade- 
quate condition  for  vehicular  and  pedestrian  travel,  as  well  as 
for  the  operation  of  its  own  cars.    This  should  be  done  by  paving 

between  the  rails  and  for  the  prescribed  distance  outside.  The 
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nature  and  character  of  the  pavement  which  the  municipality 
adopts  for  the  remainder  of  the  highway. 

It  is  evident  that  this  can  be  better  done  in  connection  with 
and  at  the  time  of  the  municipality's  own  program  of  highway 
improvement.  To  require  the  respondent  company  to  precede  in 
this  matter  would  not  accomplish  the  desired  end..  It  is  sug- 
gested, therefore,  that  a  conference  be  had  between  the  municipal 
and  railway  r^resentatives  with  a  view  of  effectuating  a  joiut 
program  of  highway  improvement  and  service,  facilities,  and 
practice  requirement  in  accordance  with  the  findings  of  this 
Commission,  which  are  that  the  just  and  reasonable  service,  facil- 
ities, and  practice  of  the  operating  respondent  company,  with 
respect  to  Yale  avenue,  are  those  already  alluded  to  in  the  conclu- 
sions heretofore  reached.  No  specific  order  with  respect  to  time 
or  as  to  the  character  of  pavement  between  rails  and  outside 
tliereof  required  of  the  respondent  company  will  now  be  made, 
but  the  Commission  will  retain  jurisdiction,  awaiting  the  re- 
sults of  the  suggested  conference,  and  thereafter  make  such  spe- 
cific order  as  is  required. 

The  complaint,  in  so  far  as  it  relates  to  the  Philadelphia,  Mor- 
ton &  Swarthmore  Street  Railway  Company,  will  be  dismissed 
for  want  of  jurisdiction,  and  in  so  far  as  the  Philadelphia  Eapid 
Transit  Company  is  concerned,  the  order  will  be  held  in  abey- 
ance for  thirty  days. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania.     (Signed)  Wm.  D.  B.  Ainey,  Chairman. 

Rilling,  Commissioner,  concurring:  We  have  concurred  in 
the  conclusions  reached  by  the  Commission  in  the  foregoing; 
report.  For  additional  reasons  to  sustain  said  conclusions, 
we  refer  to  our  concurring  opinion  filed  in  the  case  of  Harbor 
Creek  Township  v.  Buffalo  &  L.  E.  Traction  Co.  P.U.R. 
1918F,  164,  172.  In  that  case,  a  rate  condition  was  involved, 
the  reasons  therein  given  apply,  however,  equally  to  the  condi- 
tions relating  to  paving  and  other  matters  in  this  case  which  the 
Commission  has  found  to  be  unjust  and  unreasonabla 
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BE  VILLAGE  OP  ABGYLB, 
[U-2495.] 

Valuation  —  Boole  cost  aa  ftieasure  of  value. 

1.  The  book  value  of  the  electric  department  of  a  municipal  plant, 
was  accepted  as  a  basis  for  computing  rates. 

Ra$e8  —  Electricity  —  Schedules  —  Light  and  power  service, 

2.  Separate  schedules  should  be  established  for  light  and  for  power 
service  rendered  by  a  municipal  electric  plant. 

Discrimination  —  Municipal  plant  —  Street  lighting, 

3.  Street  lighting  service  should  return  to  a  municipal  plant  its 
share  of  the  cost  of  operation. 

Bates  —  Flat  or  metered  —  Electric  pumping  —  Municipal  plant. 

4.  Energy  used  for  electric  pumping  in  a  municipal  water  plant 
ahould  be  metered,  although  the  municipality  owns  the  electric  plant. 

IHs€yrimination  —  Municipal  plant  —  Electricity, 

5.  A  municipal  electric  plant  should  make  a  charge  for  the  energy 
used  to  operate  a  city  stone  crusher. 

[July  18,  1921.] 

Application  for  increased  electrio  rates  for  a  municipal 
plant;  increased  rates  authorized. 

Bj  the  Commission:  Application  was  filed  April  27,  1921, 
by  the  villf^  of  Ai^le  for  authority  to  increase  its  electrio 
rates.  The  lawful  rates  now  on  file  with  the  Commission  are  as 
follows : 

lAghiing: 
8  cents  per  kilowatt  hour. 
Minimum  charge  40  cents  per  month. 
Potoer: 
No  rate  on  file — ^Utility  has  heen  applying  a  rate  of  6  cents  per  kilowatt 
hour  during  the  past  year. 
Street  Lighting: 
No  rate  on  file — Service  supplied  to: 
13&—  50  watt  lamps 
18 — ^200  watt  lamps 
Burning  approximately  1200  hours  per  year. 

No  readjustment  in  rates  has  been  made  in  fifteen  years,  it  is 
stated,  and  hence  the  rates  now  in  effect  are  inadequate  and  in- 
equitable. Application  is,  therefore,  made  to  put  into  effect  the 
following  schedule : 

Minimum  charge  per  month  75  cents. 

First         60  kilowatt  hours  used  per  month  ..  10  cents  per  kilowatt  hour 

Next          60  kilowatt  hours  used  per  month  . .  8  cents  per  kilowatt  hour 

Next          50  kilowatt  hours  used  per  month  . .  6  cents  per  kilowatt  hour 

Next          50  kilowatt  hours  used  per  month  . .  5  cents  per  kilowatt  hour 

All  over  200  kilowatt  hours  used  per  month  . .  4  cents  per  kilowatt  hour 
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The  schedule  proposed  above,  it  appears  from  the  record,  is 
designed  to  cover  both  lighting  and  power  customers. 

The  village  of  Argyle  operates  a  joint  water  and  electric  plant, 
electric  energy  being  generated  by  means  of  hydraulic  power 
with  the  aid  of  an  auxiliary  oil  engine.  Pumping  is  done  elec- 
trically. At  the  present  time  it  appears  that  in  the  evenings, 
when  the  stores  and  theaters  are  open,  it  is  necessary  to  operate 
the  oil  engine  in  addition  to  the  water  power.  In  fact  the  utility 
is  unable  to  supply  energy  to  the  street  lights  when  the  commer- 
cial load  is  heavy.  It  has  also  been  necessary  for  a  few  days 
each  year  to  operate  the  auxiliary  equipment  during  the  day  to 
supplement  the  water  power  in  order  to  supply  a  stone  crusher 
owned  by  the  village.  No  earnings  are  reported  from  this  source, 
however. 

No  rates  are  on  file  covering  the  electric  energy  used  by  the 
water  department.  In  fact,  the  electric  utility  has  neither 
made  a  charge  for  the  current  used  for  this  purpose,  nor  appor- 
tioned the  expenses  of  the  electric  department  between  electric 
generation  and  pumping. 

The  revenues  and  expenses  of  the  electric  depai'tment  for  a 
number  of  years  are  shown  in  the  table  which  follows.  Some 
adjustments  have  been  made  in  the  labor  expenses  in  order  to 
make  the  various  periods  comparable.  Interest  on  funded  debt 
was  also  apportioned  between  the  water  and  electric  departments. 


Argyle  Municipal  Water  &  Light  Dept. 

Year    ended 

6  mo9.  ended 

Dec.  31, 

1910. 

Year  ended 

Electric   Department. 

June  30, 
1918. 

June  30, 
1919. 

Dec  31, 
1920. 

Revenues : 

Municipal  

$3  0.50  05 

.«4  1  Til  SI 

$270.00 
2,337.90 

$270.00 

Coramercial  

6,364.24 

Total   

$3,659.0:>,         $4,151.81 

1  $1,140,001         $1,157.20 
1,589.73:           1,170.61 
«  810.001           «  810.00 

$2,607.90 

1  $893.00 
1,430.01 
«  405.00 

$6,624.24 

$2,115.05 
2,983.68 
1,092.00 

Labor  

Materialfl  and  misc.  . . 
Depreciation    

Total  opcr.  expe 

Net  operating   revenue 
Int.  on  funded  debt  . . . 
Surplus  or  deficit 

$3,530.73;        $3,137.81 

120.32           1,014.00 

3  200.00              190.00 

4  79.681             824.00 

$2,728.01 
« 120.11 

80. 
4  200.11 

$6,190.73 

4  666.49 

177.60 

4744.09 

1  Apportioned  between  water  and  electric 
«  4i%  of  estimated  value  $18,000. 
8  Apportioned  76%  to  eleetrie. 
4  Deficit. 
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Por  the  calendar  year  1921,  an  increase  in  labor  cost  will 
occur.  The  superintendent  now  receives  $150  per  month  and  his 
assistant  $100.  The  latter  was  hired  during  1920,  hence  the 
expenses  for  the  year  ended  December  31,  1920,  do  not  represent 
the  normal  labor  cost  The  superintendent's  salary  has  been  in- 
creased $300  per  year  over  the  amount  previously  paid.  Some 
extra  help  will  be  required  in  overhauling  the  distribution  sys- 
tem. A  part  of  this  additional  cost,  however,  will  be  chargeable 
to  reconstruction. 

Gasoline  used  cost  about  $430  more  during  the  year  ended 
December  31,  1920,  than  in  any  previous  year. 

With  the  use  of  gasoline  it  appears  that  when  the  engine  is 
operated  in  the  day  time,  the  cost  of  current  generated  is  rather 
high,  and  in  fact  exceeds  the  amount  received.  At  the  hearing, 
it  was  proposed  to  establish  a  heating  rate.  Under  certain  favor- 
able conditions  sufficient  hydraulic  power  would  be  available  so 
that  a  fairly  low  rate  could  be  established  for  this  class  of  serv- 
ice, but  inasmuch  as  it  is  necessary  to  use  auxiliary  power,  espe- 
cially in  the  winter  months  when  the  lighting  and  heating  loads 
would  coincide,  it  is  evident  that  a  rate  for  heating  service  will 
necessarily  be  higher  than  is  commonly  found. 

A  part  of  the  property  and  plant  of  the  Argyle  municipal  elec- 
tric department,  it  appears  from  the  record,  is  in  poor  condition. 
It  is  almost  imperative  that  additional  power  must  be  made  avail- 
able. There  is  a  question  whether,  even  if  the  height  of  the  dam 
is  raised,  sufficient  additional  power  will  be  developed  to  handle 
the  increasing  business.  The  distribution  system  must  be  re- 
buOt,  it  appears.  At  least  one  of  the  existing  water  wheels  must 
be  replaced.  To  secure  the  most  efficient  development  it  would 
be  necessary  to  dredge  out  the  tail  race  and  the  river  below  the 
dam  for  a  distance  of  from  4  to  5  miles.  If  additional  power 
is  not  developed  locally,  the  only  alternative  is  to  purchase  ener- 
gy. The  nearest  point  from  which  power  may  be  secured  from 
a  high  tension  line,  it  appears,  is  about  fourteen  miles  distant. 

[1]  The  book  value  of  the  electric  department  on  December 
31,  1920,  was*  reported  to  be  $18,440,  while  that  of  the  water 
department  was  listed  at  $15,600.  These  values  are  not  far 
from  the  estimated  values  obtained  by  applying  average  unit 
costs  derived  from  appraisals  of  similar  plants,  to  the  Argyle 
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plant  units.  For  purposes  of  our  computations  in  this  case  we 
have  used  the  book  values. 

Normal  operating  expenses,  including  allowances  for  fixed 
charges  as  well  as  increased  labor  costs,  will  approximate  $8,373 
per  annum  or  $2,749  in  excess  of  present  earnings. 

[2]  The  schedule  of  rates  proposed  by  the  village  is  in  reality 
a  combined  light  and  power  schedule.  After  considering  the 
facts  in  the  case,  we  are  of  the  opinion  that  separate  schedules 
should  be  established  for  light  and  power  service. 

An  analysis  has  been  made  of  the  monthly  consumption  of 
electrical  energy  by  each  consumer,  for  the  twelve  months  ended 
May  81,  1921.  From  these  data,  it  is  possible  to  determine 
equitable  schedules  of  rates  applicable  to  each  class  of  service. 

Under  the  schedule  proposed  by  the  village,  approximately 
$1,200  additional  revenue  will  be  provided  from  commercial 
lighting  and  power  consumers.  Under  the  schedule  authorized 
for  these  classes  of  service  increased  revenue  of  about  $1,000 
per  year  may  be  expected. 

[3]  Street  lighting  service  has  not  in  the  past  returned  to  the 
utility  its  share  of  the  cost  of  operation.  As  now  supplied  this 
service  is  easily  worth  many  times  the  revenue  reported.  Our 
computations  show  that  a  rate  of  $7  per  lamp  per  year  for  50 
watt  lamps,  and  of  $15  per  lamp  per  year  for  200  watt  lamps 
will  be  equitable. 

[4]  Energy  used  for  electric  pumping  should  be  metered. 
This  is  not  being  done  at  the  present  time.  An  estimate  must, 
therefore,  be  made  of  the  kilowatt  hours  used  for  this  purpose. 
The  utility  reports  an  estimated  pumpage  of  nine  million  gal- 
lons during  the  calendar  year  1920.  We  have  checked  this  figure 
with  data  obtained  from  other  similar  plants  and  it  appears  to 
be  a  reasonable  estimate.  Data  in  our  files  indicate  that  elec- 
trically operated  plants  of  the  character  of  the  Argyle  water 
works  and  pumping  the  above  amount  of  water  against  a  head 
of  180  feet  will  require  about  13,500  kilowatt  hours  per  year. 
For  service  of  this  character,  a  rate  of  4  cents  per  kilowatt  houi 
appears  equitable.  On  this  basis  additional  revenues  of  about 
$540  per  annum  will  be  obtained  by  the  electric  department. 

[5]  A  charge  should  be  made  for  the  energy  used  to  operate 
the  stone  crusher.    From  the  record  it  appears  that  a  special  line 
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was  built  to  supply  this  installation  with  energy.  As  stone  quar- 
ry and  crusher  operation  is  seasonal  business,  ordinarily  a  high- 
er rate  would  be  charged  for  such  short  term  service  than  to  con- 
auiners  using  energy  continuously  thruout  the  year.  In  the  instant 
case,  we  believe  the  regular  power  schedule  will  allow  the  lowest 
rates  which  should  be  applied  to  this  business.  Revenue  from 
this  source  will  help  make  up  a  part  of  the  excess  of  expenses 
over  present  earnings. 

At  the  present  time,  about  five  rural  consumers  situated  ad- 
joining to  the  village  limits  are  receiving  service  at  the  urban 
rates.  No  change  is  proposed  in  these  rates  at  this  time.  The 
fact  that  the  utility  lacks  power  has  tended  to  curtail  any  exten- 
sions to  rural  customers  located  other  than  adjacent  to  the  village 
limita 


I7NITBD  STATES  DISTRICT  COURT,  B.  D.  IiOUISIANA. 

J.  D.  O'KEEFE,  Beceiver  of  the  New  Orleans  Railway  ft  Light 

Company  et  aL 

CITY  OF  NEW  ORLEANS  ct  aL 

[No.  16579.] 
(273  Fed.  560.) 

Courta  —  Power8  —  Procedure  —  Motion. 

1.  Under  the  Federal  equity  rule  abollBhlng  pleat  and  deiniirrert» 
a  court  may  in  its  discretiony  when  promotive  of  justice,  refuse  to  de- 
cide a  case  on  a  motion  to  dismiss  and  require  a  defense  by  answer 
to  be  made. 

Bates  —  Power  of  state  —  Franchise  —  Constitutional  law. 

2,  The  Louisiana  constitution  forbids  the  legislature  to  abridge  or 
alienate  the  police  power  of  a  state,  and  a  municipal  corporation, 
though  Tested  with  police  powers,  cannot  abridge  or  alienate  those 
powers  by  enforcing  confiscatory  street  railway  rates  fixed  by  fran- 
chise* 

[April  21,  1921.1 

Motion  by  defendant  to  dismiss  suit  in  equity  and  motion  by 
plaintiff  for  temporary  injunction  against  a  city  seeking  to  en- 
force an  alleged  eonfisactory  rate;  motion  to  dismiss  denied,  and 

injunction  granted. 
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Appearances :  Farrar,  Goldberg  &  Duf our,  of  New  Orleans, 
Louisiana,  for  plaintiffs;  Ivy  G.  Kittredge,  Michel  Provosty, 
and  W.  Catesby  Jones,  all  of  New  Orleans,  Louisiana,  for  de- 
fendants. 

Henry  D.  Clayton,  District  Judge:  The  court  has  taken 
jurisdiction  of  the  subject  matter  here  involved  in  the  case  of  the 
Empire  Trust  Company  as  trustee,  complainant,  against  the 
New  Orleans  Eailway  &  Light  Company,  et  al.,  defendants,  No. 
15960,  in  equity,  pending  in  this  court.  This  suit,  styled  in  the 
caption  hereof,  was  brought  by  direction  of  the  court  imder  or- 
der made  Apiil  15,  1921,  and  it  is,  therefore,  ancillary  to  the 
main  cause. 

This  cause  came  on  for  hearing  on  the  application  of  the  plain- 
tiffs, the  receiver  and  the  others,  for  an  interlocutory  injunction 
as  prayed  for  in  the  bill,  and  at  the  same  time  on  the  motion  of 
the  city  of  New  Orleans  and  the  other  defendants  to  dismiss  the 
bill.  By  consent  of  the  parties  in  open  court  the  application  and 
moion  were  submitted,  heard,  and  argued  at  the  same  time. 

The  defendants  made  no  formal  answer  to  the  bill,  but  for  the 
purposes  of  this  hearing,  on  the  motion  to  dismiss,  the  defendants 
rest  their  case  upon  the  proposition,  in  effect,  that  the  bill  doea 
not  present  a  case  for  equitable  cognizance,  and,  therefore,  should 
for  that  reason  be  dismissed,  and  that  as  a  necessary  corollary  the 
application  of  the  receiver  for  injunction  should  be  denied. 

The  bill  is  supported  by  affidavit  and  other  documentary  evi- 
dence. 

The  verified  motion  to  dismiss  does  not  challenge  the  material 
facts  alleged  in  the  bill. 

[1]  In  the  application  of  equity  rule  29  (108  Fed.  xxvi,  115 
0.  C.  A.  xxvi),  abolishing  pleas  and  demurrers,  and  providing 
that  other  defenses  in  point  of  law  arising  on  the  face  of  the  bill, 
which  previously  should  have  been  made  by  plea  or  demurrerj 
shall  now  be  made  by  motion  to  dismiss  or  in  answer,  the  law  is 
settled  in  numerous  adjudged  cases  that  upon  the  consideration 
of  the  motion  the  court  may  in  its  discretion,  when  promotive  of 
justice,  refuse  to  decide  a  case  on  such  motion,  and  that  defense 
by  answer  may  be  required.  Indeed,  the  rule  goes  to  the  extent 
that,  unless  the  motion  clearly  discloses  that  on  the  allegations  of 
P.U.R.1921E. 
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the  bill,  which  are  taken  as  true,  it  must  be  dismissed  upon  final 
hearing,  the  preliminary  motion  to  dismiss  must  be  denied. 

Under  the  facts  and  circumstances  disclosed  in  the  bill,  justice 
can  be  better  secured  by  leaving  the  merits  of  the  case  to  be  dis- 
posed of  after  the  coming  in  of  the  answer,  rather  than  by  now 
dealing  with  the  controversy  in  ultimate  way.  At  the  present 
stage  of  the  case  the  developments  are  not  sufficient  to  afford  a 
satisfactory  and  final  determination  of  the  questions  of  fact  and 
law  involved.  Accordingly  an  order  will  be  entered,  denying  the 
motion  of  the  city  to  dismiss  the  bilL 

[2]  Coming,  now,  to  the  consideration  of  the  application  for 
injunction  pendente  lite,  it  may  be  said  that  the  immediate  cause 
for  such  application  is  the  ordinance  adopted  by  the  city  com- 
mission council  of  New  Orleans.    It  is  in  these  words : 

"Section  1.  Be  it  ordained  by  the  commission  council  of  the 
city  of  New  Orleans  that,  subject  to  the  provisions  hereinafter 
set  forth,  Ordinance  No.' 5892,  C.  0.  S.,  is  hereby  continued  in 
full  force  and  effect  for  the  period  of  thirty  days,from  and  after 
April  20,  1921 :  Provided  that  the  receiver  of  the  property  of 
the  New  Orleans  Railway  &  Light  Company  shall  sell  to  the  pub- 
lic on  demand  at  the  offices  of  the  company  and  at  such  other 
'  places  as  are  convenient  to  their  patrons  of  the  various  street  car 
lines,  car  fare  tickets  or  metal  checks  in  lots  of  ten  or  more  at  the 
rate  of  7^  cents  per  ticket,  check  or  fare :  And  provided  further 
that  during  said  period  no  charge  for  transfers  shall  be  made  and 
a  single  fare  shall  be  charged  on  belt  lines  as  at  present :  And 
provided  further  that  all  money  or  revenue  derived  from  that 
part  of  every  car  fare  in  excess  of  6  cents  shall  be  used  and  em- 
ployed for  wages  and  taxes  and  shall  not  be  used  to  pay  interest 
or  dividend  upon  securities :  And  provided  further  that  during 
said  period  there  shall  be  no  increase  in  the  present  rates  for 
electric  light  and  power  service. 

"Sec.  2.  Be  it  fiirther  ordained,  etc.,  that  this  ordinance  shall 
become  effective  upon  the  receiver  with  the  authority  of  the 
XJnited  States  district  court  for  the  eastern  district  of  Louisiana, 
filing  his  written  acception  hereof  with  the  clerk  of  the  com- 
mission coimcil." 

With  the  approval  of  the  district  court  the  receiver  declined  to 
accept  said  ordinance  and  has  refused  to  operate  the  street  rail- 
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way  system  under  his  control  on  the  conditions  named  therein, 
and  afterwards  the  receiver,  joined  tihuerein  hy  his  codefendants, 
and  by  direction  of  this  court  (Judge  Foster)  filed  the  bill  in 
this  case,  and  alleges,  among  other  things  that  the  authorities  of 
the  city  of  New  Orleans  had  passed  the  ordinance  to  reduce  the 
fare  to  7J  cents  on  the  street  railways  now  in  the  hands  of  the 
receiver  of  this  court  with  certain  conditions,  among  these  that 
the  revenue  derived  from  that  part  of  every  car  fare  in  excess  of 
6  cents  shall  be  used  and  employed  for  wages  and  taxes,  and  shall 
not  be  used  to  pay  interest  or  dividends  upon  securities.  The  or- 
dinance further  authorized  the  Y^  cents  for  only  thirty  days  from 
April  20,  1921,  and  that  after  such  time  the  rate  would  revert  to 
five  cents,  and  the  allegations  of  the  bill  are  to  the  effect  that  this 
would  not  permit  the  earning  of  the  operating  expenses  and  would 
therefore  be  confiscatory.  The  further  contention  of  the  plaintiffs 
is  that  the  ordinance  is  a  r^ulatory  declaration,  in  effect  that  the 
owners  of  the  street  railways  and  the  creditors  who  hold  the 
bonds  of  the  corporation  are  not  entitled  to  a  fair  return,  and 
therefore  that  this  ordinance  is  an  effort  on  the  part  of  the  city 
to  take  private  property  for  public  use  without  just  compen- 
sation, and  that  the  owners  of  the  street  railways  are  sought  to- 
be  deprived  of  property  without  due  process  of  law. 

The  city  has  asserted  that  it  has,  in  the  franchises  granted  to- 
the  defendant  railways  companies,  irrevocable  contracts  made 
some  years  ago  whereby  the  rate  of  passenger  fare  was  fixed  at  5^ 
cents,  and  that  it  is  not  now  within  the  power  of  this  court  to  sub- 
tract therefrom,  and  that  such  rate  of  fare  cannot  be  changed,  ex- 
cept by  consent  of  the  city  as  one  of  the  contractual  parties.  This 
brings  us  at  once  to  the  consideration  of  the  franchise  contracts 
between  tlie  city  of  New  Orleans  and  the  New  Orleans  Railway  & 
Light  Company  and  its  subsidiaries,  and  just  how  far  the  court 
is  bound  to  respect  such  contracts.  It  is  not  less  than  ti'ite  to  say 
that  the  contracts  are  in  a  sense  legal  and  also  that  they  will  be- 
upheld  in  the  main,  and  altogether  if  they  are  not  in  their  prac- 
tical working  at  this  time  rendered  confiscatory.  And  this  in- 
volves a  mixed  question  of  fact  and  law. 

The  prayer  for  injunctive  relief  is  predicated  upon  the  asseiv 
tion  that  the  fare  of  5  cents,  and  indeed  any  fare  less  than  8  cents^ 
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would  not  fumisli  a  fair  return  on  the  fair  value  of  the  property 
employed  in  the  street  car  public  service,  and,  therefore,  that  to 
i^equire  such  public  service  at  a  rate  less  than  8  cents  per  fare 
would  be  to  deprive  the  plaintiffs  of  their  property  without  due 
process  of  law,  and  in  violation  of  the  Constitution  of  the  United 
States,  and  particularly  the  Fourteenth  Amendment,  which  pro- 
vides that  "no  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws ;"  and  also 
in  violation  of  that  provision  of  the  Constitution  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law ;  nor  shall  private  property  be  taken  for  public  use,  with- 
out just  compensation."    Const  Amend.  5. 

The  power  to  grant  the  franchise  and  to  make  rates  for  public 
service  corporations  involves  the  inherent  or  police  power  of  the 
state.  Under  the  constitutions  of  Louisiana  adopted  in  1879  and 
at  different  subsequent  times,  during  which  period  all  the  fran- 
chises in  question  were  granted,  the  police  power  was  by  express 
constitutional  prohibition  made  inalienable  and  rendered  not  sub- 
ject to  abridgment.  It  is  hardly  necessary  to  cite  authorities  in 
support  of  the  proposition  that  rate  making  is  a  sovereign  power 
of  the  state,  for  it  was  declared  so  to  be  as  far  back  as  Munn  v. 
Illinois,  94  U-  S.  113,  124,  24  L.  ed.  77,  and  the  doctrine  has 
been  rea£Srmed  in  a  multitude  of  cases  since  adjudged.  Chicago 
C.  &  A.  R  Co.  V.  Tranbarger,  238  U.  S.  67,  35  Sup.  Ct.  Eep. 
678,  59  L.  ed.  1204,  and  cases  therein  collated.  Almost  contem- 
poraneous  with  the  Munn  Case  the  supreme  court  of  Louisiana  in 
Crescent  City  Gaslight  Co.  v.  New  Orleans  Gaslight  Co.  27  La. 
Ann.  138,  147,  declared  that — "No  one  has  the  right  to  dig  up 
the^treets  and  lay  down  gas  pipes,  erect  lamp  posts,  and  carry  on 
the  business  of  lighting  the  streets  and  houses  of  the  city  of  New 
Orleans,  without  special  authority  from  the  sovereign.  It  is  a 
franchise  belonging  to  the  state,  and  in  the  exercise  of  the  police 
power  the  state  could  carry  on  the  business  itself,  or  select  one  or 
seiceral  agents  to  do  so.'' 

And  in  Portland  v.  Public  Service  Commission,  89  Or.  825, 
P.U.IL1921B.  18 
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P.U.R.1919A,  127,  132,  173  Pac.  1178,  the  Supreme  Court  of 
Oregon  said :  "The  argument  of  the  plaintiff  is  that  the  public 
peace,  health,  and  safety  comprise  the  sole  objects  of  the  police 
power  of  the  state ;  that  these  are  not  affected  by  the  rate  of  fare 
to  be  charged  by  a  street  car  company ;  and  hence  that  the  police 
power  is  not  available  to  modify  the  rates.  But,  as  held  in 
Woodburn  v.  Public  Service  Commission,  82  Or.  114,  P.U.R. 
1917B,  967,  161  Pac.  391,  L.RA.1917C,  98,  Ann.  Cas.  1917E, 
996,  the  police  power  is  not  restricted  to  such  narrow  limits. 
As  stated  in  §  1,  article  1,  of  our  state  constitution,  governments 
are  instituted  for  the  peace,  safety,  and  happiness  of  people.  In 
other  words,  the  general  welfare  of  the  people  is  within  the  police 
power  of  the  Government  and  one  of  the  peculiar  objects  of  its 
care.  The  discussion  of  the  plaintiff  omits  all  consideration  of 
the  principle  that  it  is  primarily  the  duty  of  the  state,  in  the  in- 
terests of  the  public,  to  see  that  all  concerns  that  serve  the  public 
be  content  with,  and  also  are  entitled  to  receive,  reasonable  com- 
pensation for  their  services.  10  C.  J.  411.  All  rate  regulations 
depend  upon  this  principle.  Reasonableness  is  the  polestar  in  all 
investigations  of  the  subject.  Conditions  change,  and  what  wan 
reasonable  twenty  years  ago  may  be  unreasonably  high  or  unrea- 
sonably low  to-day.  The  question  to  be  decided  is :  Who  shall 
determine  this,  and  is  the  contract  subject  to  revision  in  that 
respect  ?" 

In  Georgia  R.  &  Banking  Co.  v.  Smith,  128  U.  S.  174,  9  Sup. 
Ct.  Rep.  47,  32  L.  ed.  377,  involving  the  right  of  the  people  of 
Georgia  to  establish  a  railroad  commission,  the  supreme  court 
held  that  for  the  plaintiff,  which  had  the  powers  of  a  public  serv- 
ice corporation,  certain  rates  of  transportation  were  provided, 
and  that  the  gi'antee  under  this  legislative  authority  had  no  pow- 
er which  would  preclude  the  exercise  by  the  state  of  its  sovereign 
power  to  regulate  rates.  And  this  must  be  so,  because  it  was  said 
in  Milwaukee  Electric  R.  &  Light  Co.  v.  Wisconsin  R,  Commis- 
sion, 238  U.  S.  174,  178,  P.U.R.1915D,  591,  595,  35  Sup.  Ct. 
Rep.  820,  69  L.  ed.  1254,  speaking  with  reference  to  contract 
provisions  of  street  railway  franchises,  that — "it  has  beea  uni- 
formly held  in  this  court  that  the  renunciation  of  a  sovereign 
right  of  this  character  must  be  evidence  by  terms  so  clear  and  un* 
equivocal  as  to  permit  of  no  doubt  as  to  their  proper  construc- 
tion." 
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Further  discussion  of  this  point  is  unnecessary,  particularly  in 
view  of  article  263  of  the  Constitution  of  Louisiana,  and  the  cases 
arising  thereunder.  This  article  provides  that — "The  exercise  of 
the  police  power  of  the  state  shall  never  be  abridged,  nor  so  con- 
strued as  to  permit  corporations  to  conduct  their  business  in  such 
manner  as  to  infringe  the  equal  rights  of  individuals  or  the  gen- 
eral wellbeing  of  the  state." 

In  Black  v.  New  Orleans  E.  &  Light  Co.  145  La.  180,  82  So. 
81,  the  franchises  here  under  scrutiny  were  involved  in  determin- 
ing whether  the  commission  council  of  the  city  of  New  Orleans 
had  a  right  to  grant  the  New  Orleans  Railway  &  Light  Company 
a  6-cent  fare.  There  the  court  said :  "The  burden  of  plaintiff's 
complaint  [the  plaintiff  stood  in  the  place  of  the  city]  is  that  the 
raise  in  car  fares  impairs  the  obligation  of  the  contract  between 
the  said  city  of  New  Orleans,  its  citizens,  inhabitants,  and  people, 
and  especially  petitioners,  on  the  one  part,  and  the  said  New  Or- 
leans Eailway  &  Light  Company  and  underlying  companies  on 
the  other  part,  which  is  a  contravention  of  article  166  of  the  Con- 
stitution of  the  state  of  Louisiana  and  of  §  10,  art.  1,  of  the  Con- 
stitution of  the  United  States.'  The  only  contracts  referred  to  in 
the  petition  are  those  entered  into  between  the  city  and  various 
railway  companies,  to  which  plaintiffs  were  not  parties,  and 
which  were  made  under  express  legislative  authority,  and  under 
the  police  power  of  the  state  and  city,  and  contracts  granting 
privileges  are  always  within  and  under  the  control  of  the  state  to 
change,  modify,  or  revoke.  These  contracts  are  essentially  not 
made  with  individual  citizens." 

The  power  to  regulate  public  service  corporations  through 
Commission,  notwithstanding  franchise  provisions  in  municipal 
grants,  is  recognized  in  People  ex  rel.  South  Glen  Falls  x  Public 
Service  Commission,  225  N.  Y.  216,  P.U.R.1919C,  374,  121  N. 
E.  777,  and  Ottumwa  E.  &  Light  Co.  v.  Ottumwa  (Iowa)  178  N. 
W.  905. 

In  discussing  the  questions  involved  in  the  instant  case,  Fre- 

und,  in  his  Police  Powers  (6th  Ed.)  refers  to  the  fact  that  the 

police  rate-making  power  cannot  be  contracted  away  or  abridged 

in  any  respect  in  the  states  of  Louisiana,  Missouri,  California, 

Mississippi,  Montana,  and  Pennsylvania  because  of  constitutional 
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inhibitions.  And  I  think  that  the  Black  case  recognizes  such  in- 
terpretation of  §  263  of  the  Constitution  of  Louisiana. 

There  is  in  the  Constitution  of  Missouri  a  provision  in  the 
identical  language  of  article  263,  and  in  construing  this  limita- 
tion in  State  ex  rel.  Sedalia  v.  Public  Service  Commission,  275 
Mo.  201,  E.U.R1919C,  507,  513,  204  S.  W.  497,  ^e  supreme 
court  of  that  state  said:  ".  .  .  It  was  under  similar  defini- 
tions of  'police  power'  that  this  court  held  that  the  fixing  of  rea- 
sonable rates  for  public  service  is  the  exercise  of  the  sovereign 
police  power  of  the  state.  Such  power  cannot  be  contracted  away, 
nor  can  the  legislature  of  the  state  authorize  a  municipal  corpora- 
tion to  contract  away  this  police  power  of  the  state.  It  is  clear 
that  the  legislature  cannot  confer  more  power  upon  one  of  its 
creatures  (a  municipal  corporation)  than  it  possesses  itself.  The 
legislature  is  prohibited  by  the  Constitution  from  abridging  the 
police  power  of  the  state.  It  cannot  legally  authorize  any 
creature  of  the  legislature  to  abridge  this  sovereign  power.  So 
that  we  care  not  what  the  literal  meaning  of  §  9239,  R  S.  1909, 
may  be.  If  it  be  construed  so  as  to  abridge  or  limit  the  exercise 
of  the  sovereign  police  power  of  the  state,  the  legislature  over- 
stepped constitutional  limitations  in  enacting  it.  If  it  be  con- 
strued as  simply  authorizing  a  contract  imtil  such  time  as  the 
state  saw  fit  to  assert  its  police  power,  as  it  did  in  the  Public 
Service  Commission  Act,  then  it  would  be  at  least  harmless  in 
the  instant. '^ 

The  supreme  court  of  Louisiana  has  said  that  the  police  power 
of  the  state  is  inalienable.  New  Orleans,  C.  &  L.  R.  Co.  v.  New 
Orleans,  44  La.  Ann.  748,  11  So.  77 ;  Capdevielle  v.  New  Orleans 
R.  Co.  110  La.  913,  34  So.  868.  In  its  charter  the  city  of  New 
Orleans  is  given  the  power  to  grant  franchises  to  street  railways 
and  to  regulate  the  same.  But  the  limitation  of  the  Constitution 
of  the  state  forbids  the  legislature  to  abridge  or  alienate  the  police 
power  of  the  state  as  I  have  undertaken  to  show ;  and  a  fortiori  a 
municipal  corporation,  though  vested  with  police  powers,  cannot 
abridge  or  alienate  those  powers. 

Of  course,  this  case  being  one  arising  under  the  laws  of  Louisi- 
ana, the  settled  interpretation  of  these  laws  by  the  highest  court 
of  the  state  should  be  followed  by  the  Federal  Court.  The  Louisi- 
ana constitutional  inhibition  against  the  abridgement  of  the 
P.U.R.1921E. 
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police  power  is  equivalent  to  the  limitation  found  in  the  constitu- 
tion of  Texas  (§  17,  article  1),  prohibiting  "any  irrevocable  or 
uncontrollable  grant  of  special  privileges/'  etc.  In  San  Antonio 
V.  San  Antonio  Public  Service  Co.  (October  term,  1920)  254  U. 
S.  — ,  P.U.R.1921D,  412,  418,  41  Sup.  Ct  Eep  428,  65  L.  ed. 
— f  where  the  city  ordinance  had  fixed  a  5-cent  rate  of  fare,  and  it 
was  assailed  in  the  case,  the  Supreme  Court,  in  affirming  the 
judgment  of  the  District  Court  (257  Fed.  467),  said:  "That  in 
view  of  the  admitted  fact  of  confiscation  the  court  had  power  to 
deal  with  the  subject  we  are  of  opinion  is  too  clear  for  anything 
but  statement  And  we  think  it  is  equally  clear  that,  as  the  right 
to  regulate  gave  no  power  whatever  to  violate  the  Constitution 
by  enforcing  a  confiscatory  rate,  a  result  which  could  only  be  sus- 
tained as  a  consequence  of  the  duty  to  pay  such  rate  arising  from 
the  obligations  of  a  contract,  it  follows  that  the  solitary  question 
to  be  considered  is  whether  a  contract  existed  empowering  the 
city  to  enforce  the  confiscatory  rate. 

"Primarily  the  answer  to  that  question  must  depend  upon 
whether  the  ordinance  of  1899  fixing  the  5  cents  rate  was  a  con- 
tract. That  it  was  not,  and  could  not  be,  we  are  of  opinion  is  the 
necessary  result  of  the  provision  of  17,  article  1,  of  the  state  Con- 
stitution, existing  in  1899,  prohibiting  'any  irrevocable  or  uncon- 
trollable grant  of  special  privileges,'  etc.,  when  considered  in  the 
light  of  the  irrevocable  and  uncontrollable  elements  which  must 
necessarily  inhere  in  the  ordinance  of  1899  to  give  it  the  contract 
consequence  relied  upon.  Indeed,  this  result  is  persuasively  es- 
tablished by  the  ruling  in  the  Altgelt  case,  to  the  effect  that,  if  the 
contract  right  were  conceded,  there  would,  in  view  of  the 
constitutional  restriction,  be  such  an  inevitable  confiict  between 
that  right  and  the  dominant  power  to  regulate  as  to  render  the 
contract  right  inoperative,  and  therefore  to  cause  it  to  perish  from 
the  mere  fact  of  admitting  its  conflict  with  the  authority  to 
regulate." 

And  again  in  the  same  case  it  is  said :  "The  bold  contrast  be- 
tween the  ordinance  referred  to  and  the  statement  made  by  the 
city  in  the  ordinance  refusing  the  increase  in  rate  to  meet  the 
confiscation,  because  of  the  assumed  restraint  put  by  an  existing 
contract,  tends  to  throw  abundant  light  on  the  situation.  The 
fact  is  that  all  the  contentions  of  the  city  as  to  implication  of 
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contract  as  to  the  1899  rates  but  illustrate  the  plainly  erroneous 
theory  upon  which  the  entire  argument  for  the  city  proceeds; 
that  is,  that  limitations  by  contract  upon  the  power  of  govern- 
ment to  regulate  the  rates  to  be  charged  by  a  public  service  cor- 
poration are  to  be  implied  for  the  purpose  of  sustaining  the  con- 
fiscation of  private  property.  Home  Teleph.  Co.  v.  Los  Angeles, 
211  U.  S.  265,  273,  29  Sup.  Ct.  Rep.  50,  53  L.  ed.  176,  and  cases 
cited ;  Milwaukee  Electric  R.  &  Light  Co.  v.  Wisconsin  R.  Com- 
mission, 238  XJ.  S.  174,  180,  P.XJ.R.1915D,  591,  35  Sup.  Ct. 
Rep.  820,  59  L.  ed.  1254." 

If  the  authorities  cited  and  quoted  from  leave  any  doubt  as  to 
my  duty  to  issue  the  injunction  in  this  case,  I  think  the  decision 
of  the  supreme  court  in  Southern  Iowa  Electric  Co.  v.  Chariton 
(decided  April  11,  1921)  254  U.  S.  — ,  P.UR.1921D,  275,  277, 
41  Sup.  Ct.  Rep.  400,  65  L.  ed.  — ^  is  conclusive  of  the  question 
and  compelling  upon  me.  There,  by  ordinance,  franchises  were 
granted  to  build  and  operate  street  railways  in  the  city,  and  the 
ordinance  stipulated  a  schedule  and  maximum  passenger  fare  rate, 
just  as  the  franchise  ordinance  in  the  instant  case  provided,  and 
the  Supreme  Court,  by  Chief  Justice  White,  said :  "Two  proposi- 
tions are  indisputable:  (a)  That  although  the  governmental 
agencies  having  authority  to  deal  with  the  subject  may  fix  and  en- 
force reasonable  rates  to  be  paid  public  utility  corporations  for 
the  services  by  them  rendered,  that  power  does  not  include  the 
right  to  fix  rates  which  are  so  low  as  to  be  confiscatory  of  the 
property  of  such  corporations.  Reagan  v.  Farmers'  Loan  & 
Trust  <)o.  154  U.  S.  362,  14  Sup.  Ct  Rep.  1047,  38  L.  ed.  1014 
[other  cases  are  cited].  And  (b)  that  where,  however,  the  pub- 
lic service  corporations  and  the  governmental  agencies  dealing 
with  them  have  power  to  contract  as  to  rates,  and  exert  that  pow- 
er by  fixing  by  contract  rates  to  govern  during  a  particular  time, 
the  enforcement  of  such  rates  is  controlled  by  the  obligation  re- 
sulting from  the  contract  and  therefore  the  question  of  whether 
such  rates  are  confiscatory  becomes  immaterial.  Freeport  Water 
Co.  V.  Freeport,  180  U.S.  587,  593,  21  Sup.  Ct.  Rep.  493,  45  L. 
ed.  679  [other  cases  are  cited].  It  follows  that,  as  the  rates  have 
involved  are  conceded  to  be  confiscatory,  they  cannot  be  enforced, 
unless  they  are  secured  by  a  contract  obligation.  The  existence 
of  a  binding  contract  as  to  the  rates  upon  which  the  lower  court 
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based  its  conclusion  is  therefore  the  single  issue  upon  which  the 
controversy  depends.  Its  solution  turns,  first,  upon  the  question 
of  the  power  of  the  parties  to  contract  on  the  subject ;  and,  second, 
if  they  had  such  pow^r,  whether  they  exercised  it." 

The  court  then  proceeds  to  examine  the  Iowa  statute  and  to  de- 
termine whether  under  this  law  the  public  service  corporation  has 
this  contractual  power,  and  quoted  from  Ottumwa  R.  &  Light  Co. 
V,  Ottumwa  (Iowa)  178  N.  W.  905,  to  this  effect:  "That  stat^ 
ote  in  positive  terms  forhids  any  abridgment  of  the  right  to  regu- 
late and  fix  charges  of  service  corporations  named  in  the  statute, 
either  by  ordinance,  resolution,  or  contract.  No  one  would  now 
contend,  in  the  teeth  of  the  statute  prohibition,  that  there  can  be  a 
valid  contract  fixing  permanent  rates.  As  to  corporations  named 
in  that  statute  we  have  held  repeatedly  that  there  can  be  no  con- 
tracting that  rates  fixed  for  service  shall  not  be  changed." 

And  then  the  court  concludes  by  saying:  "The  total  want  of 
power  of  the  municipalities,  here  in  question,  to  contract  for 
rates,  which  is  thus  established,  and  the  state  public  policy  upon 
which  the  prohibition  against  the  existence  of  such  authority 
rests,  absolutely  exclude  the  existence  of  the  right  to  enforce,  as 
the  result  of  the  obligation  of  a  contract,  the  concededly  confisca- 
tory rates  which  are  involved,  and  therefore  conclusively  demon- 
strate the  error  committed  below  in  enforcing  such  rates  upon  the 
theory  of  the  existence  of  contract.  And,  indeed,  the  necessity 
for  this  conclusion  becomes  doubly  manifest  when  it  is  borne  in 
mind  that  the  right  here  asserted  to  contract  in  derogation  of  the 
state  law  and  of  the  rule  of  public  policy  announced  by  the  court 
of  last  resort  of  the  state  is  urged  by  municipal  corporations 
whose  every  power  depends  upon  the  state  law.  Covington  v. 
Kentucky,  173  TJ.  S.  231,  241,  10  Sup.  Ct.  Eep.  383,  43  L.  ed. 
679.     [Other  cases  are  cited.]" 

Of  course  that  the  limitation  of  the  power  of  the  city  to  con- 
tract was  imposed  by  statute  rather  than  bj^  the  state  Constitution 
did  not  militate  against  the  application  of  the  principle  in  the 
Iowa  case,  nor  could  it  do  so  in  the  present  case,  if  it  were  a  mere 
statutory  and  not  a  high  constitutional  provision. 

In  the  argument  the  case  of  Columbus  K.  &  Power  &  Light  Co. 
V.  Columbus,  249  U.  S.  399,  P.U.R.1919D,  239,  39  Sup.  Ct. 
Rep.  349,  63  L.  ed.  669,  6  A.L.K.  1648,  was  cited  by  the  attor- 
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neys  for  the  defendants.  I  think  it  suflScient  to  say  that  it  has  no 
application  to  the  case  now  under  consideration.  There  the  city 
had,  under  authority  of  certain  laws  of  Ohio,  contracts  binding 
on  the  grantees  to  furnish  street  railway  service  for  twenty-five 
years  at  a  specified  rate  in  return  for  the  use  of  the  streets,  and 
not  permissive  franchises  which  the  grantees  might  surrender 
when  they  ceased  to  be  remunerative.  There  was  a  clear  con- 
tract obligation,  and  there  was  no  limitation  upon  the  power  to 
make  the  contract.  In  the  San  Antonio  case  and  in  the  Chariton 
case,  as  well  as  in  the  instant  case,  there  were  limitations  upon 
the  contractual  power. 

Primarily  the  fixing  of  rates  is  an  administrative  function ;  but 
when  the  rates  are  fixed,  and  they  are  alleged  to  be  confiscatory, 
then  a  judicial  question  is  presented.  Here  the  rates  have  been 
fixed  by  the  city  commission  authorized  so  to  do,  and  these  rates 
are  alleged  to  be  confiscatory.  This  allegation  is  not  denied.  On 
the  contrary,  the  city  insists  upon  its  right  to  enforce  the  rates 
according  to  the  franchise  contracts,  even  to  the  extent  of  putting 
into  effect  a  5-cent  passenger  car  fare  rate  as  provided  in  such 
contract.  The  insistence,  in  effect,  is  that  the  contracts  are  in- 
violable, although  they  may  b©  confiscatory.  I  think  such  posi- 
tion is  unsound.  What  rate  of  passenger  fare  is  or  is  not  confis- 
catory can  be  determined  after  the  answer  comes  in  and  the 
cause  is  heard  on  its  merits. 

Order  for  injunction  as  prayed  for  in  the  bill  will  be  entered. 

Note. — Courts. 

I.  In  general,  280. 
II,  Jurisdiction  and  powers,  281, 

I,  In  general. 

In  Be  Public  Service  E.  Co.  July  14,  1921,  the  New  Jersey  Com- 
mission allowed  a  transfer  charge  by  a  street  railway  in  compliance 
with  an  order  of  the  supreme  court,  although  this  order  had  teen 
appealed  from.  The  Commission  said :  ^TVhile  the  Board  has  ap- 
pealed from  the  decision  of  the  supreme  court,  no  stay  of  its  order 
directing  an  increase  could  be  obtained  because  of  the  impossibility 
P.U.R.1921B. 
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of  convening  the  court  of  errors  and  appeals  to  act  thereon.  The 
order  of  the  supreme  court  is,  therefore,  in  effect  and  must  be 
obeyed.'* 

In  Carpenter  Steel  Co.  v.  Metropolitan-Edison  Co.  (1920)  268 
Fed.  980,  it  was  held  by  the  District  Court  that  a  Federal  Court 
will  grant  a  restraining  order  against  a  utility  seeking  to  increase 
rates  where  there  is  pending  before  a  state  Commission  a  proceed- 
ing to  determine  the  legality  of  such  rates,  if  that  particular  ques- 
tion is  not  before  the  Commission. 

//.  Jurisdiction  and  powers. 

In  Saginaw  v.  Consumers'  Power  Co.  (1921)  —  Mich.  — ,  182 
N.  W.  146,  the  Michigan  supreme  court  held  that  the  courts  are  not 
deprived  of  jurisdiction  over  a  bill  by  a  city  in  behalf  of  itself  and 
its  inhabitants  seeking  specific  performance  of  a  contract  of  an 
electric  utility  to  furnish  electricity,  where  there  is  no  question  of 
adequate  service  involved  and  the  Commission  has  not  acquired  ju- 
risdiction of  the  matter. 

The  Michigan  supreme  court  held  that  a  Public  Utilities  Commis- 
Mon  Law  did  not  deprive  the  courts  of  jurisdiction  over  a  stiit  by  a 
municipality  to  enforce  a  contract  by  which  an  electric  company 
agreed  to  furnish  electricity,  since  there  was  no  question  of  ade- 
quate service  involved  and  the  Commisson  liad  acquired  no  jurisdic- 
tion over  the  matter.    Ibid. 

In  Ee  Salisbury,  Case  No.  2975,  May  26,  1921,  the  Missouri 
Commission  held  that  the  determination  of  a  question  relative  to  the 
binding  effect  of  a  contract  between  a  utility  and  a  municipality, 
was  a  matter  for  judicial  rather  than  Commission  decision. 

The  Kentucky  circuit  court  has  no  jurisdiction  to  order  a  rail- 
road to  reconstruct  or  rebuild  a  station  in  compliance  with  an  or- 
der of  the  Bailroad  Commission,  when  the  Commission  has  not  taken 
the  appropriate  action  delegated  to  it  by  the  legislature.  Louisville 
&  N.  B.  Co.  V.  Commonwealth  (1920)  —  Ky.  — ,  226  S.  W.  113. 

In  Landon  v.  Kansas  Court  of  Industrijd  Eelations  (1920)  269 
Fed.  411,  the  United  States  district  court,  D.  Kansas,  First  Divi- 
sion, held  that  a  court  of  equity  has  power  to  entertain  a  suit  to 
restrain  the  enforcement  of  confiscatory  rates  after  the  period  of 
limitation  fixed  by  statute  for  attacking  these  rates. 

In  Carpenter  Steel  Co.  v.  Metropolitan-Edison  Co.  (1921)  270 
Fed,  255,  the  United  States  district  court,  eastern  district  of  Penn- 
sylvania, held  that  the  fact  that  other  courts  have  concurrent  juris- 
diction or  that  the  Public  Service  Commission  has  like  jurisdiction 
over  a  controversy  between  a  public  utility  and  a  consumer,  affords 
no  ground  for  that  court  to  refuse  to  grant  an  injunction  against  a 
P.UJ1.1921E. 
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discontinuance  of  service,  when  no  other  tribunal  has  exercised  its 
jurisdiction. 

In  Re  Lincohi  Gas  &  E.  L.  Co.  (1921)*  U.  S.  Adv.  Ops.  Oct.  Terai, 
1920,  666,  the  United  States  Supreme  Court  held  that  a  district- 
court  should  retain  jurisdiction  of  a  suit  attacking  franchise  gas 
rates  in  order  to  exact  restitution  of  excess  charges  according  to  the 
terms  of  a  bond  filed  by  the  company  to  keep  an  injunction  against 
such  rates  in  effect. 

A  question  as  to  whether  a  street  railway  has  a  proper  franchise 
is  within  the  jurisdiction  of  the  courts,  notwithstandkig  orders  of 
the  Eailroad  Commission  affecting  such  railway.  Milwaukee  v.  Mil- 
waukee Electric  E.  &  Light  Co.  (Wis.  Sup.  Ct.)  (1920)  —  Wis. 
— ,  180  N.  W.  339. 


INDIANA  PUBLIC  SERVICE  OOHBaSSION. 

RE  WABASH  VALLEY  ELECTEIO  COMPANY. 

[No.  6001.] 

Security  issues  —  Funding  bond  discount, 

A  public '  utility  is  not  permitted  under  the  laws  of  Indiana,  to 
issue  securities  for  the  purpose  of  funding  bond  discount. 

(June  8,  1921.3 

Application  for  authority  to  issue  bonds  and  preferred 
stock;  petition  dismissed  subject  to  reinstatement  by  supple- 
mental  petition. 

Appearances:  Mark  E.  Nebeker,  attorney,  M.  V.  Robb, 
treasurer,  for  petitioner. 

By  the  Commission:  On  April  19, 1921,  the  Wabash  Valley 
Electric  Company  filed  with  the  Commission  a  petition  for  au- 
thority to  issue  the  following  securities : 

1.  First  mortgage  20-year  5  per  cent  gold  bonds  to  the  amount 
of  $25,000,  to  be  hypothecated  under  its  collateral  trust  agree- 
ment to  secure  $20,000  of  7  per  cent  notes  remaining  unissued 
of  the  $120,000  of  said  notes  authorized  by  the  Commission  in 
Cause  No.  4975  on  May  21,  1920. 

2.  First  mortgage  20-year  5  per  cent  gold  bonds  to  the  amount 

of  $25,000,  to  be  sold  at  not  less  than  80  per  cent  of  par  value 

and  accrued  interest. 
r.U.R.1921K. 
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8.  Seven  per  cent  preferred  stock,  described  as  "preferred  B 
stock,"  to  the  amount  of  $70,000,  to  be  sold  at  par.  At  the  hear- 
ing petitioner  modified  its  petition  so  as  to  ask  authority  for 
$76,000  of  preferred  B  stock. 

Petitioner  desires  to  sell  said  $75,000  of  preferred  B  stock 
at  par  value,  and  to  exchange  any  part  of  said  preferred  B  stock, 
for  its  6  per  cent  first  preferred  stock  now  outstanding,  share  for 
share,  and  to  resell  said  6  per  cent  first  preferred  stock  at  90  per 
cent  of  par  value. 

The  petition  avers  that  said  bonds  are  part  of  an  issue  of 
$600,000  dated  December  1,  1916,  containing  a  clause  reserving 
.0  petitioner  the  right  to  call  or  retire  by  lot,  on  any  interest  pay- 
ing date,  any  or  all  of  said  bonds,  in  vrhole  at  103  per  cent  of  par 
value,  or  any  part  at  105  per  cent  of  par  value,  together  with 
accrued  interest ;  and  that  said  preferred  B  stock  is  a  part  of  an 
issue  of  $150,000,  none  of  which  is  now  outstanding. 

The  petition  further  avers  that  petitioner  desires  to  issue  said 
securities  for  the  purpose  of  reimbursing  its  treasury  for  addi- 
tions and  betterments  since  October  1,  1919,  as  follows: 

1.  Clinton  plant  property    (General )    $8,900.00 

2.  Clinton  steam  power  plant  building  and  machinery    (Imp. 

Req.  No.  201)    161,278.53 

3.  Suburban  plant  property   4,028.47 

4.  Dana  plant  property  1,815.03 

5.  Rosedale  plant  property  1,005.50 

6.  Clinton  transmission  plant  property  2,980.62 

7.  Sullivan  plant  property   4,751.90 

8.  Ja.sonville  electric  plant  property    3,375.49 

9.  JasonviUe  water  plant  property   3,082.12 

10.  Shelburn  plant  property    1,348.09 

11.  Farmersburg  plant  property   1,226.78 

12.  Hymera  and  (ioalmont,  plant  property 1,626.36 

13.  Clay  City  plant  property  11,610.49 

14.  Sullivan  transmission  plant  property  8,384.53 

Total  additions  and  betterments  $215^479.97 

Deduct  amount  estimated  under  section   (b)   in  pe-  ~    *"  - 

tition  of  November,  1919 $129,700.00 

Less  amount  of  excess  over  authorization  in  Novem- 
ber 1919  petition  25^83.57 

$104,510.43 

Net  additions  and  betterments   $110,963.54 

The  figure  of  $25,183.57  in  the  above  statement  was  corrected 
at  the  hearing  to  $30,183.57,  and  the  net  additions  and  better- 
ments to  $115,479.97. 

P.U.R.1921E. 
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The  petition  contains  the  following  statement  of  petitioner's 
corporate  history :  "The  Wabash  Valley  Electric  Company  was 
organized  October  28,  1916,  with  an  authorized  capital  stock  of 
$250,000,  for  the  purpose  of  buying  and  operating  the  electric 
properties  of  the  Sullivan  County  Electric  Company,  located  ip 
the  cities  and  towns  of  Sullivan,  Shelbum,  Farmersburg,  Jason- 
ville,  Hymera,  and  Coalmont,  in  the  state  of  Indiana,  and  the 
connecting  transmission  lines;  and  the  water  works  property  of 
said  company  located  at  Jasonville,  Indiana,  and  the  electric 
properties  of  the  Clinton  Electric  Light  &  Power  Company, 
located  in  the  city  of  Clinton  and  the  town  of  Dana,  Indiana. 
At  the  time  of  the  organization  of  the  company,  a  mortgage  was 
placed  upon  all  the  property  and  future  acquired  assets,  to  secure 
the  payment  of  an  issue  of  $600,000  of  5  per  cent  gold  bonds. 

''At  the  time  of  the  organization  all  of  the  common  stock  and 
$250,000  of  bonds  were  issued.  On  December  4, 1917,  $150,000 
of  6  per  cent  preferred  stock  was  authorized,  all  of  which  has 
been  sold  and  is  outstanding.  On  November  14,  1918,  $125,000 
of  bonds  were  issued  to  pay  for  extensions  and  betterments  to 
plant  property.  On  June  16,  1920,  $100,000  of  3-year  7  per 
cent,  bond  secured,  gold  notes  were  issued  with  $125,000  of 
bonds  hypothecated  under  a  collateral  trust  agreement  to  secure 
the  payment  of  same.  Since  June  16,  1920,  $25,000  of  bonds 
were  issued  to  reimburse  the  treasury  of  the  company  for 
expenditures  previously  made. 

"Since  the  organization  of  the  company  electric  service  has 
been  extended  to  the  unincorporated  communities  of  Centenary, 
Blanford,  and  St.  Bernice,  and  to  the  towns  of  Eosedale  and 
Clay  City,  Indiana.  Transmission  lines  have  been  built  for  the 
wholesaling  of  current  to  the  Cayuga  Electric  Company  at 
Cayuga  and  Ne\vport  and  to  the  municipal  system  at  Montezuma, 
and  to  the  Putnam  Electric  Company  at  Greencastle  and  Clover- 
dale,  Indiana." 

After  due  notice,  the  matter  was  heard  at  the  offices  of  the 
Commission  on  May  18,  1921. 

The  following  table  shows  the  securities  of  petitioner  author- 
ized by  this  Commission: 

P.U.R.1921E. 
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The  Commission  has  made  an  appraisal  of  petitioner's  water 
property  at  Jasonville  and  tentative  estimates  of  the  value  of 
petitioner's  electric  property  in  the  Clinton  and  Sullivan  dis- 
tricts as  of  October  1,  1920,  and  March  1,  1921,  respectively, 
since  which  dates  additions  and  betterments  have  been  made, 
which  petitioner  represents  are  as  shown  in  the  following  table : 

Value  of  Property. 


Clinton  district  estimate  as  of  October  1,  1920  . . 

Omitted  property 

Additions  to  March  31,  1921 

Total  Clinton  

Sullivan  district  estimate  as  of  March  1,  1921  .. 
Additions  to  March  31,  1921 

Total  Sullivan   

Jasonville  water  appraisal  as  of  December  1,  1920 

Totals 


C.  R. 


$399,353 

118,043 

63,087 


$570,483 

346,248 

5,326 


$360,673 
44,917 


$965,973 


P.V. 


$362,933 

118,043 

63,087 


$624,063 

295,078 

6,325 


$300,403 
42,315 


$866,781 


The  Commission  referred  petitioner's  statement  of  additions 
and  betterments  since  October  1,  1919,  to  its  engineering  depart- 
ment. On  May  9,  1921,  the  engineering  department  reported 
that  the  additions  and  betterments  as  listed  in  the  books  of  the 
company,  were  as  follows:  (In  the  following  table  the  totals 
only  will  be  given.) 


Engineer's  Report, 

1     Debits. 

Credits. 

Net. 

(1)  Clinton  electric  (general)    .... 

(2)  Clinton    generating    equipment 

(Rea.  No.  201)     

$27,689.39 

161,236.86 
6,371.16 
2,347.58 
1,247.02 

11,223.88 
4,878.04 

10,618.75 
3,107.16 
1,367.72 
1,226.78 
1,946.85 

12,615.99 

14,124.71 

$19,763.39 

'i,376.97 

485.80 

93.06 

8,243.26 

166.20 

7,085.80 

30.86 

19.63 

**  319.99 

905.00 

6,769.83 

$7,936.00 

161,236.86 
3,994.19 
1,861.78 
1,163.96 

<3)   Clinton  suburban  electric   .... 
( 4)   Dana  electric 

(5)  Rosedale  electric  

I6>   niinton  transmission 

2,980.62 

( 7 )   Sullivan  electric 

4,711.84 

/ 8 ^   Jasonville  electric   ..••.•••... 

3,642.95 

( 9 i  Jasonville  water  ..•••••• 

3,076.31 

f  1 0 )    Shelburn  electric  ............ 

1,348.09 

i\\\   Farmer sbur fir  electric 

1,226.78 

(12)  Hymera  and  Coalmont  electric 

( 13 )  Cfav  Citv  electric 

1,625.86 
11,610.99 

(14)  Sullivan  transmission 

8,364.88 

Totals  

$268,900.89 

$44,239.78 

$214,661.11 

P.U.R.1921K 
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The  report  also  contains  the  following  paragraphs : 

'*The  securities  issued  on  petition  of  November,  1919,  to  cover 
proposed  extension  of  Clinton  generating  equipment  should  bo 
subtracted  from  the  above  total.  Item  (2)  above  is  the  cost  of 
this  extension  up  to  March  31,  1921.  The  estimated  cost  of  this 
item  was  $129,700.  This  leaves  net  additions  according  to  the 
books  of  the  utility  of  $84,961.11. 

"The  details  of  the  capital  additions  and  subtractions  set  out 
above  are  taken  from  the  books  of  the  company.  Records  were 
not  available  by  which  actual  subtractions  of  physical  property 
from  the  system  could  be  checked.  For  instance,  the  distribution 
system  in  several  towns  has  been  purchased  by  the  Wabash  Val- 
ley Electric  Company  and  rehabilitated.  The  labor  and  mate- 
rial necessary  to  accomplish  this  have  been  charged  to  capital 
account,  but  capital  account  has  apparently  not  been  given  credit 
for  the  original  value  of  the  items  removed.  This  will  create 
a  fictitious  book  value  which  will  not  represent  the  physical 
value  of  property  in  service.** 

At  the  hearing,  it  developed  that  the  totals  shown  in  the  Engi- 
neer's report  are  substantially  correct;  and  that  petitioner  has 
made  additions  and  betterments  during  the  period  covered  of 
approximately  $85,000  in  excess  of  the  budget  covered  in  tho 
Commission's  order  in  Cause  No.  4975. 

Petitioner,  however,  desires  to  issue  $125,000  of  securities  to 
fund  these  expenditures,  a  difference  of  $40,000.  Approxi- 
mately $30/)00  of  this  difference  represents  the  discount  suf- 
fered in  the  sale  of  the  securities  authorized  in  Cause  No.  4975, 
and  the  remaining  $10,000  represents  the  discount  to  be  suffered 
in  the  sale  of  the  securities  prayed  for  in  this  cause.  The  peti- 
tion, therefore,  is  based  on  the  theory  that  petitioner  is  entitled 
to  issue  bonds  and  preferred  stock  to  an  amount  which  will  pro- 
vide the  necessary  funds  to  reimburse  the  treasury  for  all  ex- 
penditures made,  regardless  of  the  discount  suffered  in  the  sale 
of  such  securities.  In  its  essential  aspects,  therefore,  petitioner 
asks  authority  to  issue  bonds  and  preferred  stock  to  cover  bond 
discount  previously  suffered  and  now  to  be  suffered. 

In  the  case  of  the  Indiana  General  Service  Company,  No. 

3351,    decided   January    12,    1918,   this   Commission   refused 

authority  to  fund  bond  discount  in  bonds,  upon  the  theory  that 
P.U.R.1921E. 
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this  indebtedness  should  not  be  capitalized  but  should  be  extin- 
guished by  an  amortization  account  provided  for  that  purpose. 

In  the  case  of  the  Muncie  Electric  Light  Company,  No.  1556, 
decided  May  26,  1916,  the  Commission  denied  this  company, 
which  was  the  predecessor  of  the  Indiana  General  Service  Com- 
pany, authority  to  fund  bond  discount  in  preferred  stock,  even 
though  the  discount  was  being  anwrtized  from  earnings  and  the 
proceeds  were  being  invested  in  additions  and  betterments  to 
the  plant.    The  Commission  said: 

"The  Commission  is  of  the  opinion  that  said  company  should 
not  be  given  authority  to  sell  its  preferred  stock  to  cover  said 
bond  discount.  The  proceeds  arising  from  said  amortization 
account  should  be  applied  in  extinguishing  the*  remainder  of 
said  loan,  to  wit,  $106,351.25,  and  not  in  making  additions  and 
betterments.  The  proper  application  of  an  amortization  account 
is  to  the  extinguishment  of  a  debt  and  not  to  the  creation  of 
betterments  and  additions." 

In  the  case  of  the  Merchants  Heat  &  Light  Company,  [P.U.R. 
1919F,  664,  666]  No.  4732,  September  23,  1919,  the  Indiana 
Commission  refused  the  company  authority  to  fund  bond  dis- 
count in  common  stock.    The  Commission  said : 

"The  Commission  has  refused  to  authorize  securities  to  cover 
bond  discount,  or  to  allow  for  bond  discount  in  valuing  utility 
]»roperty  (citing  cases),  and  has  taken  the  position  that  bond 
discount  is  a  form  of  interest,  and  is  not  properly  chargeable  to 
capital  account  or  operating  expenses  (citing  cases).  Instead  it 
requires  that  bond  discount  be  amortized  during  the  life  of  the 
bonds,  and  that  the  annual  amortization  charge  be  deducted  from 
income." 

In  its  last  case  involving  this  question.  No.  4938,, March  31, 
1920,  [P.Tr.E.1920C,  666,  668]  the  Commission  reiterated  its 
position,  and  denied  the  United  Public  Service  Company  of 
Rochester  authority  to  issue  $62,500  of  bonds  to  refund  $50,000 
of  bonds  maturing.    The  Commission  said : 

"The  Commission  cannot  approve  the  issuance  of  $62,500  of 

bonds  to  refund  $50,000  of  bonds  now  maturing.     In  similar 

cases  it  has  consistently  held  that  refunding  issues  should  be  of 

the  same  total  par  value  as  the  bonds  refunded.     To  adopt  the 

position  which  petitioner  asks  the  Commission  to  assume  would 
P.U.R.1921E. 
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result  in  increasing  the  mortgage  indebtedness  of  utilities  each 
time  a  refunding  is  negotiated.     .     .    /' 

'In  the  last  analysis  this  is  a  petition  to  issue  bonds  to  cover 
bond  discount.  It  proposes  permanently  to  capitalize  petition- 
er's lack  of  credit  and  the  high  interest  rate  it  is  forced  to  pay. 
The  Commission  has  consistently  refused  to  authorize  the  issu- 
ance of  any  kind  of  securities  to  cover  bond  discount  (citing 
cases).  Bond  discount  is  a  form  of  interest  and  should  not 
appear  in  the  capitalization  of  a  utility.  The  purpose  of  amor- 
tizing the  discount  is  to  put  it  on  an  annual  basis  like  other 
forms  of  interest.  ^^ 

There  is  a  serious  question  whether  under  the  Public  Service 
Commission  Act  the  issuance  of  securities  for  bond  discount  is 
even  permissible.  Section  90  of  the  Public  Service  Commission 
Act,  which  states  the  purposes  for  which  securities  may  be 
issued,  does  not  include  bond  discount  among  them.  Section  89 
provides  that  securities  may  be  issued  only  to  an  amount  "rea- 
sonably necessary^'  for  the  purposes  recognized  in  §  90.  The 
issuance  of  securities  to  fund  bond  discount  is  not  reasonably 
necessary  for  "the  acquisition  of  the  property,"  the  construction, 
completion,  extension,  or  improvement  of  its  facilities,"  or  any 
of  the  other  purposes  for  which  bonds  may  properly  be  issued, 
because  there  is  another  easier,  safer  and  more  conservative 
method  of  securing  the  funds,  viz.,  reinvestment  of  earnings  or 
temporary  loans  not  secured  by  mortgage,  to  be  retired  from 
future  reinvested  earnings. 

It  will  be  noted  by  referring  to  the  table  of  petitioner's  secu- 
rities authorized  by  this  Commission  that,  with  the  exception  of 
Cause  No.  4129,  the  par  value  of  the  securities  authorized  in 
each  cause  has  been  substantially  equal  to  the  budget  of  exten- 
sions and  betterments  to  be  funded.  The  decision  in  Cause  No. 
4129  was  made  before  the  decisions  of  the  Commission  in  the 
cases  of  the  Merchants  Heat  &  Light  Company  and  the  United 
Public  Service  Company  of  Rochester,  above  cited. 

The  Commission,  being  fully  advised,  finds  that  petitioner 
should  be  authorized  to  issue  securities  to  the  amount  of 
$85,000;  but  that  its  petition  to  issue  $125,000  of  securities 

should  be  denied. 

* 

The  Commission  is  not  informed  as  to  what  proportion  of  the 
r.U.R.1921E.  19 
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proposed  issue  petitioner  desires  to  represent  by  preferred  stock 
under  the  above  ruling.  On  the  filing  by  petitioner  of  a  supple- 
mental petition  in  this  cause  specifying  the  desired  distribution 
of  the  $86,000  of  securities,  the  Commission  will  pass  finally 
upon  the  proposed  issuance  in  a  supplemental  order. 

The  Commission,  being  fully  advised,  finds,  therefore,  that 
this  petition  should  be  dismissed,  subject  to  reinstatement  by 
supplemental  petition  as  above  set  out. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  this^  petition  be,  and  it  is,  dismissed,  subject  to 
reinstatement  by  supplemental  petition  as  above  set  out 

VanAuken,  Barnard,  McCardle,  concur,  Douglass,  absent 

Note. — Service. 

J.  rowers  of  Commisaions,   290. 
H,  Extensions,   290, 

III.  Abandonment,  291, 

IV,  Service  hy  particular  utUitiest 

a.  Electricity,  292, 

b.  Express  companies,  292* 

c.  Irrigation,  292, 

d.  Railroads,  298, 

e.  Street  railtoays,  294, 

f.  Telephones,  294, 

I,  Potoers  of  Commissions. 

In  Re  Central  Illinois  Pub.  Service  Co.  No.  7690,  June  22, 1921,. 
the  Illinois  Commission  held  that  it  had  no  right  to  compel  a  heat- 
ing utility  to  operate  at  a  loss  or  to  make  good  from  other  depart- 
ments deficits  incurred  in  heating. 

II,  Extensions, 

In  Hill  V.  Peoria  Water  Works  Co.  No.  10981,  July  27,  1921,  the 
Illinois  Commission  held  that,  in  spite  of  an  ordinance  empowering^ 
village  authorities  to  order  extensions  of  water  mains,  and  provid* 
ing  that  when  such  extensions  are  made,  the  water  works  company 
might  place  fire  hydrants  at  intervals  of  500  feet  along  the  said 
mains  and  to  receive  payment  of  hydrant  rental  therefor,  the  com- 
pany was  not  justified  in  the  placing  of  fire  hydrants  along  the  entire 
length  of  such  a  main  and  collecting  rental  therefor  when  the  exten- 
sion had  been  ordered  by  the  Commission  and  not  by  the  village 
authorities. 

P.U.R.1921E. 
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In  Hodges  v.  Katonah  Lighting  Co.  Case  No.  9,  June  28,  1921, 
the  New  York  Commission  dismissed  a  complaint  seeking  to  require 
an  extension  of  electric  lighting  service  by  a  company  the  schcdn^ 
of  which  did  iiot  provide  for  extension  of  its  lines  to  premises  oi 
consumers  on  advances  by  such  consumers  of  some  part  of  the  con- 
struction cost,  where  it  appeared  that  the  complainant's  premises 
were  over  100  feet  from  wires  of  the  electric  company. 

An  extension  of  water  service  to  a  residence  tiearly  250  feet  dis- 
tant from  a  water  main  was  ordered  to  be  made  unless  a  water  com* 
pany  should  be  willing  to  render  service  through  the  spigot  of  an- 
other patron.  Jolmson  v.  Spangler  Water  Co.  (Pa.)  Complaint 
Docket  No.  4071,  May  10,  1921. 

In  Kellar  v.  Johnstown  Water  Co.  Complaint  Docket  No.  3461, 
Aug.  15,  1921,  the  Pennsylvania  Commission  refused  to  order  an 
extension  of  water  service  into  a  sparsely  settled  district,  on  the 
ground  that  the  character  of  the  district,  its  meager  development 
in  the  past,  the  remoteness  of  the  possibility  of  its  development  in 
the  future,  the  length  and  cost  of  the  extension  necessary,  and  the 
estimated  return  which  the  company  would  receive  therefrom  did 
not  warrant  the  extension. 

In  Pacific  v.  Puget  Sound  Power  &  Light  Co.  No.  5126,  July  26, 
1921,  the  Washington  Commission  reused  to  order  an  extension  of 
service  into  two  towns,  where  it  was  estimated  that  after  paying 
operating  expenses,  taxes,  and  allowing  for  a  depreciation  of  4  per 
cent,  there  would  be  a  net  loss  to  the  company. 

An  extension  of  a  street  railway  should  not  be  ordered  when  it 
would  result  in  additional  expense,  without  probable  increase  in 
revenue  imless  rates  are  increased  to  a  prohibitive  amount  Be 
Manitowoc  &  N.  Traction  Co.  (Wis.)  R-2661,  Br-2680,  Feb.  26, 1921. 

In  Johnson  v.  Turtle  Lake,  TJ-2521,  June  27,  1921,  the  Wiscon- 
sin Commission  ordered  a  village  to  extend  a  water  main,  although 
the  utility,  which  was  owned  by  a  village,  claimed  that  the  revenue 
from  prospective  customers  would  be  insuflScient  to  justify  the  in- 
vestment. The  Commission  said:  "It  is  within  the  power  of  the 
village  authorities  to  change  the  frontage  charge  if  the  existing 
charge  is  insufficient  under  present  costs.  In  view  of  this  fact,  a 
refusal  to  extend  the  mains  cannot  be  justified  on  the  ground  of  cost 
if  there  is  a  reasonable  saturation  of  the  territory/^ 

in.  Abandonment, 

In  Ee  Cincinnati,  I.  &  W.  R.  Co.  No.  11385,  June  21,  1921,  the 
Illinois  Commission,  in  discussing  an  application  for  permission  to 
abandon  a  railroad  agency,  said:  "In  considering  the  earnings  of 
a  station  in  a  case  of  this  kind,  it  is  the  view  of  the  Commission 
that  credit  should  be  given  for  the  business  originating  at  the  station. 
P.U.R.1921E, 
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I'his  would  include  the  ticket  sales  and  freight  forwarded.  It  is 
manifestly  improper  to  consider  both  freight  received  and  freight 
forwarded,  for  if  that  method  were  followed  with  reference  to  all 
stations  on  the  line  of  railroad,  the  revenue  would  be  counted  twice.*' 

In  Re  Pere  Marquette  E.  Co.  D-1389,  Aug.  17,  1921,  the  Mich- 
igan Commission  held  that,  in  passing  upon  an  application  by  a 
railroad  for  leave  to  discontinue  stopping  a  train  at  a  certain  point, 
the  only  consideration  was  reasonably  adequate  service,  regardless 
of  the  fact  that  the  train  was  engaged  in  interstate  commerce. 

In  Re  Southern  P.  Co.  C-700,  Aug.  8,  1921,  the  Nevada  Commis- 
tion,  in  permitting  the  discontinuance  of  electric  service  to  a  munici- 
pality, said:  "It  is  quite  possible  that  the  Southern  Pacific  Com- 
pany will  pay  more  in  taxes  for  the  establishment  and  support  of  a 
municipal  plant  than  the  loss  it  would  sustain  by  maintaining  the 
present  service,  and  it  may  be  that  the  increased  morals  of  its  em- 
ployees, which  might  result  from  the  continuance  and  extension  of 
the  service,  would  more  than  compensate  any  financial  loss,  but 
these  are  questions  of  business  policy  over  which  the  Conmiission 
does  not  assume  jurisdiction." 

In  Hover  Commercial  Club  v.  Spokane,  P.  &  S.  R.  Co.  No.  5243, 
June  21,  1921,  the  Washington  Commission  held  that  the  exercise 
of  good  faith  on  the  part  of  a  respondent  railroad  required  the  con- 
tinued maintenance  of  a  station  agent  on  land  deeded  to  the  rail- 
road with  a  provision  that  the  railroad  should  construct  a  station 
building  of  regulation  size  upon  the  tract  of  land  conveyed. 

IV.  Service  by  particular  utilities. 

a.  ElectrifHty, 

Carbon  arc  lamps  should  be  replaced  by  series  incandescent  lamps 
for  street  lighting,  since  smaller  lamps  may  be  used  at  unimportant 
street  intersections  on  the  same  circuit  with  larger  lamps  at  more 
important  locations,  according  to  a  holding  of  the  Indiana  Commis- 
eion  in  Re  Mount  Vernon  Electric  Light  &  P.  Co.  No.  5842,  May  13, 
1321. 

h.  Express  companies. 

The  Michigan  Commission  held  that  an  express  company  is  not 
justified  in  giving  a  "pick  up  and  delivery"  service  which  would  be 
valuable  to  ice  cream  producers,  because  of  the  nature  of  ice  cream 
movements.  Michigan  Allied  Dairy  Asso.  v.  American  R.  Express 
Co.  D-1517,  March  19,  1921. 

o.  Irrigation. 

In  Re  Fresno  Canal  &  Land  Corp.  Decision  No.  8880,  Application 

P.U.R.1921E. 
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No.  5656,  April  16,  1921,  the  California  Commission  held  that  an 
irrigation  company  should  operate  the  laterals  as  well  as  the  main 
canals  and  deliver  water  direct  to  each  farmer's  turnout. 

In  Bailey  v.  Gothenburg  Light  &  P.  Co.  Formal  Complaint  No. 
397,  June  18,  1921,  the  Nebraska  Commission,  in  discussing  a  com- 
plaint that  an  irrigation  company  failed  to  fill  its  ditches  on  April 
let  of  each  season,  said :  "Bigid  rules  as  to  the  time  for  turning  on 
the  water  would  be  a  waste  of  efficiency.  It  should  be  governed  en- 
tirely by  the  needs  of  the  water  right  owners.'* 

In  the  same  case  the  Commission  said :  ^There  is  no  evidence  in 
the  record  that  it  is  a  practice  of  irrigation  companies  to  supply 
facilities  of  sufficient  size  to  furnish  wat^r  to  all  water  right  users 
at  the  same  time  if  they  so  desire.  On  the  contrary  it  appears  to  be 
the  ordinary  practice  of  the  supervisors  of  private  irrigation  com- 
panies and  of  public  irrigation  districts  to  distribute  the  period  of 
asing  so  that  the  users  of  water  may  take  a  surplus  amount  for  a 
certain  period,  thereby  spreading  the  water  to  a  greater  advantage, 
and  then  yield  to  others  in  rotation.'' 


/ 
I 

d.  Bailroad8, 

In  Fox  River  Grove  Coal  &  Lumber  Co.  v.  Chicago  &  N.  W.  R. 
Co.  No.  11597,  June  2,  1921,  the  Illinois  Commission  held  that 
under  the  state  constitution  a  railroad  company  must  permit  con- 
nection with  a  side  track  in  order  to  serve  a  coal  yard. 

In  Adair  County  Coal  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  Case  No. 
2681,  June  25,  1921,  the  Missouri  Commission  said:  "The  mere 
fact  that  the  primary  purpose  of  the  branch  or  spur  railroad  track 
built  by  the  defendant  through  the  agency  of  the  Adair  Coamty  Rail- 
road Company  was  to  accommodate  certain  coal  mining  companies 
which  had  donated  a  part  of  the  right  of  way,  is  not  the  controlling 
test  as  to  whether  the  spur  track  was  private  or  public  in  character. 
The  character  of  the  use,  whether  public  or  private,  is  determined 
by  the  extent  of  the  right  of  the  public  to  its  use,  and  not  by  the  ex- 
tent to  which  that  riglit  is  or  may  be  exercised — that  is  by  few  or 
many." 

In  Re  Chicago,  M.  &  St.  P.  R.  Co.  Case  No.  2995,  July  26, 
1921,  the  Missouri  Commission,  in  denying  the  application  of  a 
railroad  for  permission  to  close  a  station,  said:  "Each  case  in- 
volving the  changing  from  an  open  to  a  closed  station  must  be 
decided  upon  the  merits  of  the  particular  case.  The  same  amisoint 
of  revenue  accruing  at  a  station  engaged  wholly  in  shipping  cord- 
wood,  cross  ties,  or  a  similar  commodity  is  not  comparable  with  that 
accruing  at  a  station  engaged  in  shipping  live  stock,  grain,  and 
general  merchandise." 

In  Wingate  v.  Chicago,  R.  I.  &  P.  R.  Co.  Case  No.  2919,  Aug.  4, 

P.U.R.1921E. 
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1921,  the  Missouri  Commission  held  that  a  railroad  should  not  be 
■required  to  maintain  a  telegraph  operator  merely  to  transmit  tele- 
grams of  a  commercial  nature. 

In  Re  Missouri  P.  E.  Corp.  Resolution  No.  59,  July  7,  1921,  the 
Nebraska  Commission  authorized  the  discontinuance  of  telegraph 
fervice  at  a  railroad  station,  when  such  service  would  cost  not  less 
than  $400  a  year,  and  the  gross  receipts  would  amount  to  less  than 
one-tenth  of  that  sum,  although  such  discontinuance  might  prove  to 
be  a  very  serious  disadvantage  to  the  citizens  of  the  town. 

In  Treibley  v.  Pennsylvania  R.  Co.  Complaint  Docket  No.  4036, 
July  26,  1921,  the  Pennsylvania  Commission  declined  to  allow  a 
railroad  to  close  its  waiting  room  in  the  early  hours  of  the  morning 
upon  furnishing  a  key  to  any  person  using  the  early  trains  reg- 
ularly, stating  that:  "It  is  quite  evident  that  any  such  plan  as 
proposed  by  respondent  is  not  feasible  as  a  business  proposition. 
While  it  might  offer  some  relief  to  complainants  if  generally  accept- 
ed it  would  prove  entirely  too  casual  and  uncertain  in  practice  to 
afford  the  accommodation  to  which  the  traveling  public  is  entitled. 
The  patron  residing  a  few  miles  out  in  the  country  who  may  have 
occasion  with  his  family  to  make  the  5 :34  morning  train  would  have 
to  depend  largely  if  not  altogether  on  chance  to  find  the  place  open 
and  then  perhaps  only  a  few  minutes  before  the  train  arrives.  In 
that  event  after  a  drive  of  two  or  three  miles  in  the  cold  or  wet  his 
family  would  be  obliged  to  stand  waiting  in  an  open  shed  for  per- 
haps ten  or  fifteen  minutes  or  even  longer  exposed  to  the  inclemency 
of  the  weather.^' 

In  Re  Salt  Lake  &  U.  R.  Co.  Case  No.  429,  June  25,  1921,  the 
Utah  Commission,  in  approving  a  reduction  in  train  service,  said: 
"The  Commission  is  at  all  times  desirous  of  seeing  the  carrier  effect 
economies,  but  it  must  be  remembered  that  this  service  is  an  inter- 
community service  and  such  economies  should  not  be  effected  at  the 
expense  of  sufficient  service  to  care  for  the  reasonable  needs  of  the 
community.** 

e.  street  railways. 

In  Re  United  Electric  R.  Co.  No.  599,  July  13,  1921,  the  Rhode 
Island  Commission  permitted  a  street  railway  to  carry  more  than 
the  prescribed  number  of  persons  allowed  under  the  tariffs,  in  the 
case  of  a  boys*  club  which  had  chartered  cars  for  an  outing,  where 
it  appeared  that  many  of  the  boys  were  smaU  and  this  exemption 
wouM  not  result  in  overcrowded  cars. 

/.  Telephones. 

In  Re  Reedsburg  Teleph.  Co.  U-2417,  June  24,  1921,  the  Wis- 
consin Commission  held  that  the  number  of  subscribers  on  each  rural 
telephone  line  should  not  exceed  fifteen. 
P.U.R.1921E. 
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In  the  same  case  the  Wisconsin  Commission  fixed  rural  telephone 
rates  on  the  assumption  that  the  company  would  furnish  central 
energy  service,  although  the  rates  would  be  higher,  stating  that 
'^hile  this  demand  for  improved  service  may  not  be  a  positive  one 
whereby  an  agitation  is  conducted  by  the  subscribers  for  this  change 
trom  a  magneto  to  a  common  battery  system  it  is  a  fact  that  in 
general  subscribers  in  cities  of  the  size  of  Beedsburg  are  anxious  to 
have  this  kind  of  service  and  in  cases  whereby  choice  has  been 
afforded  it  is  found  that  in  a  very  short  time  practically  all  of  the 
subscribers  select  the  common,  battery  service  even  though  the  rate 
is  higher.** 


INDIANA  PUBIilO  SERVICE  OOHHISSION. 

BE  CITY  OF  LINTON,  As  Lessee  of  the  Linton  Water  Company. 

[No.  6989.1 
Depreciaiion  —  Water  —  AmoutU, 

1.  An  annual  allowance  of  1.25  per  cent  was  made  for  depreciation 
of  a  water  utility. 

Depreciation  —  Funds  —  Nanoperating  revenue, 

2.  The  interest  on  a  depreciation  fund  should  not  be  credited  to 
nonoperating  revenue  but  to  the  depreciation  reserve  itself. 

DiscriminaUon  »  Fire  hydrants  —  Rates  —  Relation  to  total  revenue. 

3.  Fire  hydrants  revenues  approximating  20  per  cent  of  the  total 
revenues  of  a  water  utility,  were  held  to  indicate  discrimination. 

JHsorimination  —  Metered  and  flat  inntes  —  Water, 

4.  Discrimination  in  rates  was  held  to  exist  in  favor  of  flat  rate 
water  consumers  when  31  per  cent  of  the  water  sold  went  to  metered 
consumers  and  the  meter  revenue  was  52.5  per  cent  of  the  total  revenue 
excluding  fire  service. 

IHsorhnination  —  **8t€p^*  sdhednles  —  Water. 

5.  A  "step'*  schedule  of  water  rates  is  discriminatory  and  in  many 
cases  encourages  waste  of  water  in  order  to  secure  a  lower  rate,  and 
such  a  schedule  should  be  changed  to  a  "block"  basis. 

JHseriminaiion  —  Flat  and  metered  rates  —  Water, 

6.  Discrimination  exists  in  water  rates  when  flat  rate  consumers 
are  billed  at  $7.50  per  annum  including  surcharge,  and  metered  con- 
sumers are  billed  at  a  minimiun  charge  of  $15  per  annum. 

Return  —  Water  —  Municipalities. 

7.  A  municipal  water  utility  was  allowed  a  return  of  7i  per  cent 
upon  its  fair  value. 

[June  22,  1921.] 

Applioatiox  for  authority  to  increase  municipal  water  rates  j 

increased  rate  schedule  allowed. 

Appearances:     Henry  Bordenet,  city  attorney,   Andrew  J. 

^filler.  Mayor,  for  petitioner. 
P.U.R.1921E. 
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By  .the  Commission:  On  April  18,  1921,  the  city  of  Linton 
filed  with  the  Commission  a  petition  for  authority  to  increase  its 
rates  for  water. 

The  petition  avers  that  petitioner  is  a  municipal  corporation 
and  operates  a  water  plant  and  system  leased  from  the  Linton 
Water  Company ;  that  it  has  in  eifect  a  schedule  of  rates  hereto- 
fore fixed  by  the  Commission  for  the  Linton  Water  Company; 
and  that  in  the  opinion  of  the  common  council  of  the  city  of  Lin- 
ton an  emergency  exists  which  necessitates  increasing  the  present 
rates  for  water  in  order  that  the  city  may  be  enabled  to  maintain 
said  plant  in  accordance  with  a  proper  standard  of  efficiency  and 
derive  a  net  income  of  $13,000  per  year  for  the  purpose  of  pay- 
ing the  rental  under  the  terms  of  its  lease. 

After  due  notice,  the  matter  was  heard  in  the  City  Hall  at  Lin- 
ton on  May  20,  1921.  No  person  appeared  to  protest  against  the 
granting  of  the  petition. 

The  affairs  of  this  water  plant  and  system  have  been  before  the 
Conmiission  in  several  causes.  In  Cause  No.  658  on  February 
6,  1915  [P.U.R.1915A,  540]  the  Commission  authorized  the 
Linton  Water  Company  to  issue  $48,500  of  common  stock,  and  in 
Cause  No.  4872,  on  October  25,  1919  authorized  said  company  to 
issue  $30,000  of  20-year  5  per  cent  bonds.  The  total  stock  out- 
standing as  of  December  31,  1920  was  $44,100,  and  the  total 
bonds  outstanding  $95,000,  together  with  $5,000  of  notes  pay- 
able. 

In  Causes  3924  and  4009,  on  October  4,  1918,  the  present 
rates  were  authorized  for  a  period  of  not  to  exceed  two  years,  and 
by  a  supplemental  order  on  October  19,  1920  were  extended  until 
the  further  order  of  the  Commission. 

[Rate  schedule  omitted  as  not  of  general  interest] 

In  Cause  Xo.  5877  on  Febrnarv  10,  1921  the  Commission  ap- 
proved a  contract  of  lease  whereby  the  Linton  Water  Company 
leased  its  property  for  a  period  of  twenty-five  years  to  the  city  of 
Linton,  with  ah  option  to  purchase  same  at  the  expiration  of  said 
period  for  a  consideration  of  $1.  The  lease  payment  is  $11,250 
during  the  first  year,  and  $250  less  each  succeeding  year  during 
the  term  of  the  lease.  These  amounts  represent  an  annual  pay- 
ment of  $5,000  on  a  valuation  of  $125,000,  and  interest  on  the 
unpaid  balance  at  the  rate  of  5  per  cent  per  annum. 

P.U.R.1921E. 
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An  appraisal  of  the  property  of  the  Linton  Water  Company  as 
of  August  1,  1918,  made  by  the  engineering  department  of  the 
Commission,  shows  a  cost  of  reproduction  of  $164,675  and  a  pres- 
ent value  of  $145,249.  In  Cause  No.  3924  the  Commission 
placed  on  the  property  a  value  of  $152,000.  Subsequently,  addl« 
tioiis  and  betterments  have  been  made  to  the  amount  of  approxi- 
mately $3,000,  bringing  the  value  of  the  property  at  this  time  to 
$155,000,  and  the  value  of  the  depreciable  property  to  approxi- 
mately $147,000. 

The  Commission  caused  its  accounting  department  to  make  an 
audit  of  the  books  and  records  of  petitioner  for  the  period  ending 
March  31, 1921,  which  was  filed  with  the  Commission  on  May  6, 
1921.  The  audit  shows  the  following  income  account  for  1919, 
1920,  and  the  first  three  months  of  1921. 

Income  Aoootmt. 


1W9. 

1920. 

Jan.  1  to 

Mar.  31, 

1921. 

Operating  Revenues: 

Commercial  earnings,  metered 

Industrial  earnings,  metered 

Commercial  earnings,  flat  rate  . . . 

Municipal  hjdmnt  earnings 

Street  sprinkling    

$5,299.51 

4.956.37 

9.512.62 

5,600.00 

171.67 

78.29 

$6,123.14 

5,305.34 

9,715.01 

6,600.00 

167.46 

367.34 

$1,500.92 
1,214.29 
2,361.55 
1,400.00 

Miscellaneous  earnings  from  opera- 
tion    

87.70 

Total  operating  revenue  

Operating  Expensee: 

£lectric  numDinflr 

$25,618.46 

$11,828.76 

963.11 

28.24 

2,981.55 

378.33 

$27,278.29 

$11,142.52 
760.03 

'3,138.73 

^86.15 

$6,564.46 
$3,617.82 

Distribution 

112.14 

Commercial    

G(eneral    

666.24 

Undistributed    

71.40 

Total  of  above 

$16,179.08 
1,200.00 
1,478.16 

$15,427.43 
1,517.20 
1,638.16 

$4,467.00 

Taxes 

456.84 

Depreciation 

Total  operating  expenses   .... 

$18,858.14 

$18,582J9 

$4,924.44 

Net  operating  revenue 

V on-operating  Revenues: 

Interest  on  depreciation  fund  .... 
I^ent   

$6,760.32 

$43.42 

82.00 

2.62 

$8,695.50 

$159.33 
72.00 
62.40 

$1,640.02 
18.66 

Mi8cellaneouB 

Total  non-operating  revenue  . . 

$128.04 

$203.73 

$18.00 

Gto83  income  

$6  888.36         $8,989.23'       ^l.fi.'iS.ns 

[1]   In  constructing  an  income  account  for  a  projected  year 

the  income  account  for  the  first  three  months  of  1921  will  be 
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taken  as  a  basis,  since  during  this  entire  period  an  increase  has 
been  in  effect  in  the  rates  which  petitioner  pays  for  the  electrical 
energy  used  in  pumping.  However,  from  the  total  operating  ex- 
penses for  this  period  should  be  deducted  $37.50  representing  the 
salary  of  the  secretary  of  the  Linton  Water  Company,  and  $24.66 
representing  an  expenditure  for  pipe  which  has  been  charged  to 
maintenance,  but  which  probably  should  be  charged  to  deprecia- 
tion. Subtracting  the  total  of  these  two  amounts  from  the  total 
operating  expenses  for  the  first  three  months,  namely  $4,467.60, 
leaves  $4,405.44,  or  at  the  rate  of  $17,621.76  per  annum.  An  al- 
lowance of  1.25  per  cent  of  $147,000  should  be  made  for  depre- 
ciation. 

The  above  conclusions  may  be  summarized  as  follows: 

KequirementB, 

Projected 
year. 

Operating  expenses  $17,621.76 

Depreciation   1,837.50 

Operating  requirements   $19,459.26 

Retuni-^i%  on  $156,000   11.626.00 

Total  requirements   $31,084.26 

[2]  The  total  operating  and  nonoperating  revenues  for  the 
first  three  months  of  1921  multiplied  by  four  total  $26,329.84. 
However,  the  first  three  months  of  the  year  are  not  the  best  rev- 
enue months,  and  it  will  be  noted  from  the  income  account  that 
the  operating  and  nonoperating  revenues  for  the  calendar  year 
1920  were  $27,412.69.  In  arriving  at  this  sum  the  interest  on  the 
depreciation  fund,  which  is  shown  in  the  income  account  as  a  non- 
operating  revenue,  has  been  eliminated,  since  this  interest  should 
be  credited  not  to  nonoperating  revenue,  but  to  the  depreciation 
reserve  itself.  Assuming  that  the  consumption  for  a  projected 
year  will  be  the  same  as  in  1920,  petitioner  will  earn  a  gross  in- 
come of  $7,963.43  under  the  present  rates,  or  approximately  5.1 
per  cent  of  $155,000. 

[3]  Not  only  are  the  present  rates  inadequate,  but  an  analysis 
of  the  rate  structure  shows  many  discriminatory  situations.  In 
the  first  place,  petitioner's  fire  hydrant  revenues  are  $5,600  per 
aimum,  or  approximately  20  per  cent  of  its  total  revenues,  an 
Onduly  low  proportion.  This  is  due  to  the  fact  that  petitioner 
has  installed  only  80  fire  hydrants,  and  the  total  revenues,  there- 
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fore,  are  small  in  spite  of  the  rate  of  $70  each,  per  annum.  Pe- 
titioner asks  that  this  rate  be  increased  to  $100,  thus  providing 
an  increase  of  $2,400  per  annum  in  the  revenue,  and  a  total  fire 
hydrant  revenue  of  $8,000,  or  somewhat  less  than  25  per  cent  of 
the  total  revenues  which  must  be  provided  in  order  to  yield  peti- 
tioner a  reasonable  return.  The  Conunission  is  of  the  opinion 
that  proposed  increase  in  fire  hydrant  rates  is  reasonable  and 
should  be  approved. 

[4]  There  is  also  discrimination  as  between  flat  rate  consumers 
end  metered  consumers.  The  meter  sales  for  1920  were  66,902,- 
000  gallons  as  ccMnpared  with  an  estimated  pumpage  less  leakage 
of  181,500,000  gallons ;  in  other  words  31  per  cent  of  the  water 
sold  went  to  metered  consumers.  However,  the  meter  revenue 
for  1 920  was  52.6  per  cent  of  the  total  meter  and  flat  rate  revenue 
excluding  fire  hydrant  revenue,  thus  showing  that  metered  con- 
sumers are  bearing  an  unduly  high  proportion  of  the  revenue  bur- 
den. 

[5]  There  is  also  discrimination  as  between  metered  consum- 
ers, there  being  in  effect  four  different  rates,  as  will  appear  from 
the  schedule  of  rates  set  out  heretofore  in  this  order.  Includ- 
ing the  surcharge,  petitioner  charges  $.25  per  thousand  gallons  to 
coal  mines,  $.125  per  one  thousand  gallons  to  railroads,  and  a  flat 
rate  to  the  municipal  electric  plant  which  averages  $.066  per  one 
thousand  gallons  on  the  sales  for  1920.  Moreover,  the  regular 
schedule  of  rates  is  a  "step"  schedule,  which  is  discriminatory, 
and  in  many  cases  encourages  waste  of  water  in  order  to  secure  a 
lower  rate.  The  meter  revenue  for  1920  may  be  analyzed  as  fol- 
lows: 


Meter  Revenue,  1920. 

Gallons. 

Revenue. 

Rate. 

RAfnilar  schedule 

19,716,000 

27.561,000 

1,425,000 

7,200,000 

$7,271.38 

3,445.12 

343.65 

472.56 

$.369  (Ay.) 

Railroads   

.125 

Coal  mines 

1.241 

Clif.ir  electric  Dlan^ 

.066 

Totals    

55,902,000 

$11,532.71 

$.206  (Av.) 

1  Rate  should  be  $.25.  but  the  bill  of  one  consumer  did  not  contain  the 
sardiarge. 

These  discriminations  should  be  abolished.  The  regular  sched- 
ule should  be  reduced  by  the  removal  of  the  26  per  cent  surcharge, 
P.U.R.1921E. 
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changed  to  a  "block"  basis,  and  applied  to  all  metered  consumers. 
These  revisions  will  slightly  reduce  the  revenues  from  the  me- 
tered consumers,  as  is  shown  by  the  following  analysis : 

Hypotheiioal  Meter  Reveiiue  on  yeto  Schedule, 


Rate. 

Consump- 
tion in 
gallons. 

Annual 
revenue. 

Minimum  bills  (1028)    

$1.00 
.35 
.30 
.26 
.20 
.15 
.12 
.10 

1,622.000 
11.318,000 
3.151,000 
4.260.000 
4,596.000 
3.483.000 
6.328,000 
21.144,000 

$1,028.00 

3.961.30 

945  30 

First     15.000  gallons  

Next      16.000  gallons 

Next      30,000  gallons 

1.065.00 
919.20 

Next      60,000  gallons 

Next      60,000  gallons 

522  45 

Next    120.000  gallons 

759  36 

Over    300.000  gallons 

2.114.40 

ToUls    

55.902,000'     $11,315.01 

Based  on  the  1920  consumption,  these  changes  will  affect  the 
special  rate  consumers  as  follows : 

Revenue  from  Special  Rate  Conautnera, 


• 

At  old 
rate. 

At  new 
rate. 

Increased 
revenue. 

Vandalia  Coal  Co 

$242.90 
100.75 
427.12 
758.00 

2,200.00 
472.56 

$288.40 

62.95 

609.84 

878.20 

2,079.80 
991.80 

$45.50 
137.80 
182.72 

Linton  Fourth  Vein  Coal  Co 

P.  C.  C.  A  St.  I^  Ry.  Co 

C.  T.  H.  &  S.  E.  Ry.  Co 

niinois  Central  Ry.  Co 

120.20 
1 180  20 

City  Electric  Plant 

619.24 

Totals   

$4,261.33 

$4,910.99 

$649.66 

1  Decrease. 

[6]  An  analysis  of  the  flat  rate  revenues  shows  that,  out  of  a 
total  of  1,142  flat  rate  consumers,  909  are  billed  at  $7.50  per 
annum,  including  the  surcharge,  and  three  at  $5  per  annum^  in- 
eluding  the  surcharge.  At  the  same  time  metered  consumers 
have  been  billed  under  the  present  schedule  at  a  minimum  charge 
of  $15  per  annum  and  under  the  proposed  schedule  will  be  billed 
at  a  minimum  charge  of  $12  per  annum.  The  Commission  is  of 
the  opinion  that  this  is  an  unjust  discrimination  against  meter 
consumers,  and  that  tliere  should  be  attached  to  the  present  flat 
rate  schedule  a  provision  that  no  flat  rate  service  shall  be  billed  at 
less  than  $9  per  annum  or  $2.25  per  quarter.  This  provision  will 
provide  additional  revenues  of  $1,465.50  per  annum. 

The  changes  in  rates  authorized  in  this  order  may  be  sum- 
marized as  follows : 

P.U.R.1921E. 
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Revenues  at  Present  and  Proposed  Rates. 

At  old 
rate. 

At  new 
rate. 

Increase. 

Metered  revenue  

$1 11,428.48 

9,715.01 

5,600.00 

167.46 

367.34 

134.40 

$11,315.01 

11,180.51 

8,000.00 

167.46 

367.34 

134.40 

$113.47 

l^lat  rate  revenue  

1,465.50 
2,400.00 

7ire  hydrant  revenue • . 

Street  fiprinkling  revenue 

MiBcellaneous  revenue  oper 

Nonoperating  revenue   

Totals  

$27,412.69 

$31,164.72 

$3,762.03 

1  Actual,  as  shown  by  1920  income  account,  but  slightly  different  from 
amount  shown  by  consumers'  data. 

[7]  Under  the  rates  fixed  in  this  order,  therefore,  petitioner 
Avill  earn  a  gross  income  of  $11,705.46  or  approximately  7.5  per 
cent  of  $155,000. 

In  a  Supplemental  Order  in  Cause  No.  5877  the  Commission 
made  certain  requirements  with  respect  to  petitioner's  account- 
ing. It  appears,  however,  that  no  steps  have  been  taken  to  com- 
ply with  this  order.    The  audit  contains  the  following  comment : 

"The  system  of  accounting  prescribed  by  the  Public  Service 
Commission  of  Indiana  is  used  by  this  company.  Since  the  prop- 
erty was  leased  to  the  city  of  Linton,  the  only  change  as  yet  made 
in  accounting  is  in  the  method  of  handling  cash.  Cash  receipts 
and  disbursements  applicable  to  operations  subsequent  to  October 
1,  1920,  have  been  set  out  separately  in  a  special  cash  account 

"Operation  under  this  lease  will  obviously  necessitate  an  ad- 
justment of  the  accounting,  and  in  anticipation  of  this  fact,  no 
accounts  have  been  posted  to  the  general  ledger  since  January  1, 
1921,  and,  therefore,  no  balance  sheet  could  be  submitted  for 
March  31,  1921.  The  income  account  for  January  1  to  March 
31,  1921,  included  herein,  was  made  from  journal  and  voucher 
record  entries.'* 

Petitioner  must  correct  this  situation  without  delay. 

The  Commission,  being  fully  advised,  finds  that  petitioner's 
present  rates  are  inadequate  and  discriminatory ;  that,  the  meter 
rates  should  be  revised  and  readjusted  in  accordance  with  the 
schedule  set  out  in  the  appended  order;  that  a  minimum  charge 
of  $2.25  per  quarter  should  be  established  for  all  flat  rate  con- 
sumers, and  the  present  schedule  of  flat  rates,  including  the  sur- 
charge, continued  in  effect  with  slight  revisions ;  that  the  rate  for 
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fire  hydrants  should  be  increased  to  $100  each  per  annum ;  and 
that  petitioner  should  proceed  without  delay  to  comply  with  the 
accounting  requirements  made  in  the  Supplemental  Order  in 
Cause  No.  5877. 

Note. — Depreciation. 

/•  In  general,  802. 
II.  Basis  for  depreciation,  803. 
ill.  Computation  by  sinlclng  futid  method,  808. 
IV.  Depreciation  of  particular  uHUties: 
a.  Electricity,   808. 
h.  Gas,  304. 

c.  Interurban  railtvays,  804^ 
a.  Irrigation,    304. 

e.  Natural  gas,  30S. 

f.  JPIpe  lines,  30S. 

g.  Setaers,  80S. 

h.  Street  railways,  80iS. 
i.  Telephones,  306. 
j.  Water,  807. 
V.  Funds,  307. 

I.  In  general. 

In  Arizona  Gas,  Electric  Light  &  P.  Asso.  Docket  No.  1183-E- 
80,  Decision  No.  1288,  April  19,  1921,  the  Arizona  Commission  held 
that  during  a  period  when  abnormal  prices  prevailed  it  should  give 
no  consideration  to  proposals  for  increases  in  rates  to  provide  for 
replacement  reserves  sufficient  to  replace  properties  at  present 
replacement  costs  and  in  excess  of  the  original  cost  of  the  depreci- 
able property,  since  it  is  evident  that  such  replacement  costs  at  the 
time  of  actual  replacement  in  later  years  would  be  much  less  than 
at  present. 

In  Ee  Lakeview  Water  Co.  TJ-P-314,  P.  S.  C.  Or.  Order  No.  721, 
June  13,  1921,  the  Oregon  Commission  ordered  a  public  utility 
which  had  failed  to  set  aside  a  proper  depreciation  reserve,  to  credit 
the  amount  properly  chargeable  to  depreciation  to  depreciation  re- 
serve and  also  to  withdraw  from  cash  or  equivalent  source  and  place 
in  a  depreciation  fund  an  amount  equal  to  the  net  annual  credit  to 
the  reserve,  the  interest  on  this  fund  to  equal  not  less  than  4  per 
cent  per  annum. 

In  Ee  Horicon  Teleph.  Co.  TJ-2499,  July  19,  1921,  the  Wisconsin 
Commission,  said,  regarding  the  accounting  procedure  of  a  telephone 
companv:  "No  depreciation  has  been  set  aside  as  a  reserve  for 
P.U.R.1921B. 
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future  use  but  rather,  a  dividend  of  10  per  cent  has  been  declared 
each  year.  The  policy  is  unsafe  and  should  not  be  continued 
although  it  would  appear  that  a  good  program  of  maintenance  is 
carried  on  and  a  large  surplus  is  carried  from  year  to  year  to  which 
large  expenditures  for  reconstruction  may  be  charged/' 

II,  Basis  for  depreciation. 

In  Re  Indiana  ft  M.  Electric  Co.  No.  5787,  May  25,  1921,  the 
Indiana  Commission  said:  "The  rate  of  depreciation  or  the  amount 
resulting  from  the  rate  is  dependent  entirely  upon  the  subject  matter 
in  mind  at  the  time  of  fixing  such  rate  or  amount.  If  the  theory  of 
depreciation  is  to  care  for  all  deferred  maintenance  items,  then  the 
rate  should  be  high  and  the  current  maintenance  chargeable  against 
operating  expenses  will  be  correspondingly  low.  If,  on  the  other 
hand,  the  theory  is  to  care  only  for  the  major  replacements,  then  the 
rate  should  be  low  and  current  maintenance  diarges  to  operating 
expenses  be  correspondingly  high/' 

III.  Computation  by  Mnhlng  fund  method. 

Depreciation  should  be  calculated  by  the  sinking  fund  method 
rather  than  by  the  straight  line  method.  Be  Pacific  Teleph.  ft  Teleg. 
Co.  (Ore.)  FUe  U~F-333,  P.S.C.  Or.  Order  No.  689,  Feb.  28,  1921. 

An  allowance  of  5.72  per  cent  upon  the  property  of  a  telephone 
utility  was  made  by  the  Utah  Commission  for  depreciation  based 
upon  the  sinking  fund  method.  Be  Mountain  States  Teleph.  ft 
Teleg.  Co.  Case  No.  206,  March  29, 1921. 

IV.  Depreciation  of  particular  uUlitie^* 

a.  Eledrieitp. 

In  Be  Willoughby  ft  Son,  No.  11381,  July  28,  1921,  the  Illinois 
CJommission  held  that  an  annual  depreciation  allowance  of  6  per 
cent  was  reasonable  for  an  electric  utility. 

An  allowance  of  3.5  per  cent  for  depreciation  of  an  electric  plant 
was  held  by  the  Indiana  Commission  to  be  suflBdent.  Be  Noblesville 
Heat,  Light  &  P.  Co.  No.  5757,  Feb.  25,  1921. 

An  annual  depreciation  of  3  per  cent  was  held  by  the  Indiana 
Commission  to  be  reasonable  for  an  electric  utility.  Be  Mount  Ver- 
non Electric  Light  ft  P.  Co.  No.  5842,  May  13,  1921. 

In  Be  Mountain  Grove  Creamery,  Ice  ft  Electric  Co.  Case  No. 
2761,  April  23,  1921,  the  Missouri  Commission  made  an  allowance 
of  5  per  cent  for  the  annual  depreciation  of  an  electric  utility. 

In  Be  California  Electric  Light  &  P.  Co.  Case  No.  2768,  June  22, 
P.U.R.1921E. 
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1921,  the  Missouri  Commission  held  that  4  per  cent  annual  depreci- 
ation was  a  reasonable  allowance  for  an  electric  utility. 

In  Re  Badger  Utility  Co.  U-2456,  May  31,  1921,  the  Wisconsin 
Commission  held  that  4^  per  cent  annually  was  a  proper  allowance 
for  depreciation  of  an  electric  utility. 

In  Tomah  v.  Tomah  Light  &  P.  Co.  TJ-2415,  Aug.  16,  1921,  the 
Wisconsin  Commission  allowed  an  electric  company  4  per  cent  an- 
nually for  depreciation. 

In  Waupaca  v.  Waupaca  Electric  Service  Co.  TJ-2243,  U-2264, 
Aug.  25,  1921,  the  Wisconsin  Commission  allowed  an  electric  utilily 
an  annual  depreciation  of  3.5  per  cent. 

In  Ee  Mount  Carmel  Public  Utility  &  Service  Co.  No.  7356,  July 
20,  1921,  the  Illinois  Commission  allowed  a  public  utility  to  set 
aside  annually  to  take  care  of  accruing  depreciation,  an  amount 
equivalent  to  7  cents  per  thousand  cubic  feet  of  gaa  sold. 

In  Re  Richmond  Heat,  Light  &  P.  Co.  No.  5389,  April  30,  1921, 
the  Indiana  Commission  allowed  a  gas  company  to  set  aside  annually 
for  depreciation,  2  per  cent  of  the  value  of  its  depreciable  property, 
and  provided  rules  for  its  depreciation  reserve. 

In  Re  Pleasantville  Gas  Co.  Aug.  12,  1921,  the  New  Jersey  Com- 
mission allowed  a  gas  company  to  set  aside  an  annual  depreciation 
reserve  of  3  per  cent. 

A  gas  company  was  allowed  by  the  Pennsylvania  Commission  to 
set  aside  annually  IJ  per  cent  for  depreciation.  Renovo  Cent.  Labor 
Union  v.  Renova  Consol.  Gas  Co.  Complaint  Docket  No.  3623-B, 
May  24,  1921. 

In  Re  Utah  Valley  Gas  &  Coke  Co.  (Utah)  Case  No.  386,  June 
3, 1921,  2  per  cent  of  the  depreciable  physical  property  of  a  gas  com- 
pany was  held  to  be  a  reasonable  annual  allowance  for  depreciation. 

o.  Interurban  railtiToys. 

In  Harmony  Route  Patrons  League  v.  Pittsburgh,  H.  B.  &  N.  C. 
R.  Co.  Complaint  Docket  Nos.  2574-2581,  2583,  2584,  3031,  3107, 
8108,  April  26,  1921,  the  Pennsylvania  Conmiission  held  that  a 
depreciation  allowance  of  3  per  cent  upon  the  fair  value  of  an  inter- 
urban railway  was  just  and  reasonable. 

d.  IrrigatUm. 

An  allowance  of  $2550  annually  was  made  for  depreciation  of  a 
$288,000  irrigation  utility.    Re  North  Fork  Ditch  Co.  (CaL)  Deci- 
sion No.  8812,  Application  No.  5664,  March  31,  1921, 
P.U.R.1921E. 
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••  Natural  gas. 

A  depreciation  of  6  per  cent  was  allowed  by  the  Indiana  Commis- 
sion on  a  natural  gas  utility's  structural  property  only,  without  ref- 
erence to  the  depletion  of  wells  or  the  exhaustion  of  the  supply. 
Re  Sheridan  Gas,  Oil  &  Coal  Co.  No.  5680,  Feb.  25,  1921. 

In  Re  Interstate  Public  Service  Co.  (Ind.)  No.  6705,  May  4, 
1921,  a  natural  gas  utility  was  ordered  to  set  aside  annually  for 
depreciation,  2  per  cent  of  the  value  of  its  depreciable  property, 
plus  depreciation  on  the  cost  of  additions,  extensions  and  better- 
ments made  subsequent  to  the  order. 

In  Re  Citizens  Gas  Supply  Co.  No.  5811,  May  13,  1921,  the  Indi- 
ana  Commission  held  that  an  annual  depreciation  allowance  of  2 
per  cent  was  reasonable  for  a  natural  gas  company. 

f.  Pipe  lines. 

In  Re  Elk  Basin  Consol.  Petroleum  Co.  Docket  No.  784,  Report 
ft  Order  No.  324,  Aug.  6,  1921,  which  was  a  proceeding  to  fix  pipe 
line  rates  for  petroleum,  the  Montana  Commission  said :  "Obvious- 
ly, the  depreciation,  or,  more  strictly  speaking,  the  amortization 
charges  for  these  pipe  lines,  necessarily  and  to  a  very  great  degree 
affect  the  matter  of  rates.  When  the  field  is  exhausted,  or  when  pro- 
duction approaches  the  stripping  state,  the  pipe  line  system  in  place 
is  valueless,  or  at  least  of  very  little  use.  There  may  be  considerable 
salvage,  or  there  may  be  little  or  none,  depending  on  the  condition 
of  the  units  when  the  field  is  abandoned,  the  cost  of  removing  them 
and  the  cost  of  re-establishing  them  elsewhere,  if  that  is  feasible, 
or  their  salvage  may  depend  on  their  mairket  value  as  junk.  If  cus- 
tomary rate-making  principles  ai'e  to  apply — and  no  one  suggests 
otherwise — an  annual  amortization  charge  must  be  set  up  which  will, 
at  the  end  of  the  life  of  the  Cat  Creek  field,  equal  the  value  of  the 
used  property  when  new,  less  salvage.  This  is  the  rule  for  utilities 
whose  construction  and  operation  depend  strictly  on  the  natural  sup- 
ply of  a  given  product.     (In  Re  Baker  Natural  Gas  Utility,  14 

m.u:b.  —.y 

0,  Sewers, 

An  annual  depreciation  of  $800  was  allowed  a  sewerage  company 
valued  at  $50,000.  Perkasie  v.  Perkasie  Sewer  Co.  (Pa.)  Complaint 
Docket  Nos.  3922,  3932,  May  24,  1921. 

h.  street  railways. 

In  Be  Lincoln  Traction  Co.  Application  No.  4411,  June  30, 1921, 
the  Nebraska  Commission  authorized  a  street  railway  to  set  aside 
P.U.R  1921E.  20 
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8  per  cent  per  annum  of  its  depreciable  property  for  depreciation 
and  maintenance. 

In  Ee  Duluth  Street  E.  Co.  E-?405,  Aug.  30, 19^1,  the  Wisconsin 
Commission  calculated  the  depreciation  requirements  of  a  street  rail- 
way upon  a  3  per  cent  sinking  fund  basis. 

i.  Telephones. 

An  application  of  a  telephone  company  for  an  allowance  of  6  per 
cent  per  annum  for  a  depreciation  reserve,  was  granted  by  the 
Idaho  Commission,  but  the  Commission  deemed  the  allowance  low. 
Ee  Kincaid,  Case  F-407,  Order  No.  749,  Jan.  12,  1921. 

In  Ee  Harrisonville  Teleph.  Co.  (111.)  No.  10856,  July  19,  1921, 
an  annual  depreciation  allowance  of  6  per  cent  was  held  by  the 
Illinois  Commission  to  be  reasonable  for  a  telephone  company. 

In  Ee  National  Teleph.  &  Electric  Co.  No.  10751,  July  29,  1921, 
the  Illinois  Commission  allowed  a  telephone  company  5.4  per  cent 
annually  for  depreciation. 

In  Be  Mooresville  Teleph.  Co.  (Ind.)  No.  6822,  April  30,  1921, 
a  telephone  company  was  allowed  to  set  aside  annually  for  depreci- 
ation 5  per  cent  of  its  fair  value. 

In  Ee  Leslie  Home  Teleph.  Co.  T-138,  June  30,  1921,  the  Mich- 
igan Commission  made  an  allowance  of  6  per  cent  for  annual  depre- 
ciation of  a  telephone  utility. 

An  allowance  of  6  per  cent  for  yearly  depreciation  of  a  telephone 
utility  was  held  to  be  reasonable.  Ee  Kahoka  Teleph.  &  Construc- 
tion Co.  (Mo.)  Case  No.  2900,  April  28,  1921. 

In  Ee  Macon  Teleph.  Co.  Case  No.  2868,  May  7,  1921,  the  Mis- 
souri Commission  allowed  a  telephone  company  a  yearly  depreciation 
of  6  per  cent. 

In  Ee  Home  Teleph.  Co.  Case  No.  2702,  May  24,  1921,  the  Mis- 
souri Commission  held  that  6  per  cent  annually  for  depreciation 
was  a  reasonable  allowance  for  a  telephone  company. 

In  Ee  Farmers  Teleph.  Co.  Case  No.  2790,  June  1,  1921,  the  Mis- 
souri Commission  approved  a  6  per  cent  allowance  for  annual  depre- 
ciation. 

In  Ee  Johnson  County  Home  Teleph.  Co.  Case  No.  2910,  June 
24,  1921,  the  Missouri  Commission  allowed  6  per  cent  for  depreci- 
ation of  a  telephone  utility. 

In  Brady  v.  Parker  Teleph.  Co.  Complaint  Docket  No.  3522,  May 
3,  1921,  the  Pennsylvania  Commission  held  that  a  rate  of  6  per  cent 
was  ail  ample  amoxmt  to  provide  for  depreciation  of  telephone  prop- 
erty. 

In  Be  Garfield  Teleph.  Co.  Order  No.  4494,  June  1,  1921,  the 
South  Dakota  Commission  held  that  7  per  cent  of  the  plant  value 
P.U.R.1921B. 
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of  a  telephone  utility  which  had  kept  no  depreciation  reserve  and 
was  in  poor  condition,  was  a  reasonable  amount  for  depreciation. 

In  Re  Bloomer  Teleph.  Co.  (Wis.)  U-2451,  May  31,  1921,  an 
annual  depreciation  of  6  per  cent  was  held  to  be  reasonable  for  a  tel- 
ephone utility. 

In  Re  Wisconsin  Teleph.  Co.  TJ-2406,  June  22,  1921,  the  Wis^ 
consin  Commission  held  that  an  allowance  of  3  per  cent  for  depre- 
ciation of  a  telephone  utility  was  inadequate. 

In  Re  Chippewa  Valley  Teleph.  Co.  U-2466,  June  30,  1921,  the 
Wisconsin  Commission  held  than  an  allowance  of  6  per  cent  of  the 
depreciable  property  of  a  telephone  company  was  a  reasonable 
amoxmt  for  annual  depreciation. 

In  Re  Wisconsin  Teleph.  Co.  TT-2490,  TJ-2438,  U-2503,  July  25, 
1921,  the  Wisconsin  Commission  allowed  a  telephone  company  to 
set  aside  6  per  cent  of  its  investment  annually  for  depreciation. 

j.  Water. 

In  Re  Flora  Water  Co.  No.  5512,  May  31,  the  Indiana  Commis- 
sion reduced  the  depreciation  allowance  of  a  water  company  because 
the  company  kept  no  depreciation  reserve  and  whatever  depreciation 
expenses  it  incurred  were  doubtless  included  in  operating  expenses. 

In  Re  Caribou  Water,  Light  &  P.  Co.  F.  C.  335,  April  5,  1921, 
the  Maine  Commission  held  that  2  per  cent  was  a  reasonable  annual 
depreciation  for  a  water  company. 

In  Re  Brownsville  Water  Co.  Application  Docket  No.  4367-1921, 
July  11,  1921,  the  Pennsylvania  Commission  held  that  an  annual 
depreciation  of  4  per  cent  was  excessive  in  the  case  of  a  water  com- 
pany. 

An  annual  allowance  of  $2800  was  held  to  be  a  reasonable  depre- 
ciation charge  against  a  $435,000  water  utility  in  Ell  wood  City  v. 
Ellwood  Water  Co.  (Pa.)  Complaint  Docket  No.  2855,  April  19, 
1921. 

F.  Funds. 

In  Re  Utah  Valley  Gas  &  Coke  Co.  Case  No.  386,  June  3,  1921, 
the  Utah  Commission  said :  "When  not  actually  needed  for  renewal 
and  replacement  purposes,  the  funds  of  the  reserve  may  be  used  tem- 
porarily in  the  conduct  of  the  business.  The  Commission  believes 
that  earnings  of  the  fund  thus  used  should  be  credited  to  the  fund, 
in  order  to  properly  reflect  the  use  of  such  fund  on  behalf  of  the 
public,  and  to  insure  this  result,  depreciation  will  be  set  up  on  the 
sinking  fund  instead  of  the  straight  line  basis.'' 
P.UJL1921E. 
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MICHIGAN  PUBLIC  UTILITIES  COMMISSION. 

EB  CITIZENS  TELEPHONE  COMPANY  OP  GRAND  BAPIDS. 

[T-207.] 

Valuation  <—  Accrued  depreciation  —  Bate  base. 

1.  An  amount  set  aside  as  a  depreciation  reserve  and  reinvested  in 
physical  property,  though  it  should  not  constitute  a  part  of  the  rate 
hase,  must  be  considered  in  the  computation  of  depreciation. 

Valuation  —  Going  value, 

2.  A  reasonable  allowance  for  going  value,  that  is,  the  added  value 
of  the  property  as  a  going  cpncern  over  and  above  the  value  of  its 
component  parts,  must  be  made. 

Return  «-  Basis  <—  Factors  considered, 

3.  The  basis  of  rates  must  be  the  present  fair  value  of  the  used 
and  useful  property  of  a  public  utility;  and  upon  this  the  company 
is  entitled  to  earn  its  operating  expenses,  necessary  and  proper  main- 
tenance and  repairs,  taxes,  depreciation,  and  a  fair  return. 

Bates  «-  Telephones  «-  Grouping  exchanges, 

4.  The  practice  of  classifying  telephone  service  in  each  exchange 
and  of  grouping  exchanges  for  rate-making  purposes  is  a  practical  basis 
of  fixing  telephone  rates. 

Depreciation  «-  Computation  of  —  Life  of  plant. 

5.  A  depreciation  reserve  should  be  prorated  over  the  average  life 
of  the  plant  so  that  the  amoimt  set  aside  each  year  shall  be  equal  and 
rates  should  remain  imiform  so  far  as  affected  by  depreciation. 

Depreciation  -*  Telephone  -*  Amount, 

6.  A  telephone  company  was  allowed  a  depreciation  reserve  of  6 
per  cent  annually. 

Bates  «-  Betisonahleness  —  Adequacy  of  service, 

7.  The  quality  of  service  rendered  by  a  telephone  company  should 
be  a  vital  factor  in  determining  rates  and  that  service  should  be  the 
basis  of  rates. 

Valuation  —  Original  cost  as  measure  »  Telephones, 

S,  The  original  cost  of  a  telephone  utility  may  be  accepted  as 
a  basis  of  rates  where  it  is  apparent  that  an  appraisal  of  the  prop- 
erty involved  might  show  a  present  cost  of  reproduction  less  deprecia- 
tion which  would  be  higher  than  that  used  as  tlie  rate  base. 


Betum  «-  Beasonahleness  as  a  whole  -*  Grouping  of  telephone  ex* 
changes. 

Discussion  of  the  grouping  of  telephone  exchanges  according  to 
population,  saturation,  competition,  and  other  elements,  as  a  basis  for 
determining  proper  rates,  p.  311. 

Bates  —  Telephones  -*  Bural  lines. 

Discussion  of  the  greater  cost  of  maintaining  rural  telephone  Berr* 
ice,  p.  312. 
P.U.R.11>21E. 
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Return  —  Betisonahleneaa  as  a  whole  —  Telephones, 

Statement  that  each  class  of  telephone  service  cannot  stand  upon 
its  own  basis  of  investment,  maintenance  and  repairs,  or  cost  of  opera- 
tion, but  general  considerations  of  policy  arising  from  the  value  of  the 
service  must  be  considered,  p.  312. 
Rates  —  Telephones  —  Theory  as  increase. 

Discussion  of  the  theory  that  the  cost  to  the  subscriber  increases 
as  the  size  of  the  plant  placed  at  his  disposal  increases,  p.  314. 
Return  —  Reasonableness  —  Duplication  of  facilities. 

Discussion  of  duplication  of  telephone  facilities,  p.  315. 

[August  10,  1921.1 

Application  for  increased  telephone  rates;  exchanges 
grouped  and  rates  fixed. 

Potter,  Commissioner:  The  Citizens  Telephone  Company  of 
Grand  Rapids  September  1,  1920,  filed  its  application  for  leave 
to  increase  its  rates,  rentals,  and  charges  in  all  of  its  exchanges 
outside  of  the  city  of  Grand  Eapids. 

A  hearing  was  had  upon  this  application  January  21,  1921,  at 
which  time  representatives  of  several  municipalities  appeared, 
cross  examined  applicant's  witnesses  and  contested  the  proposed 
raise  in  rates.  It  appeared  at  that  hearing  that  the  entire  prop- 
erty of  applicant  was  then  earning  its  operating  expenses,  main- 
tenance, and  repairs,  taxes,  depreciation  at  6  per  cent,  and 
approximately  an  8  per  cent  return  upon  the  investment,  and  no 
order  was  thought  by  the  Commission  to  be  then  necessary. 

Subsequently  from  time  to  time  applicant  submitted  further 
figures  to  the  Commission  showing  its  operating  income  and  ex- 
penses. 

Conditions  did  not  grow  better.  There  was  no  substantial  re- 
duction in  labor  costs,  or  in  the  price  of  materials  and  supplies, 
and  applicant's  operating  revenue  available  for  return  grad- 
ually diminished. 

June  30,  1921,  conditions  became  so  marked  that  at  appli- 
sant's  request  another  hearing  was  held  July  22,  1921,  and  fur- 
ther testimony  taken. 

Applicant,  during  the  pendency  of  this  petition  has  been 
through  an  expensive  strike  in  Grand  Rapids.  Sabotage  of  its 
property  was  practiced;  its  subscribers  and  the  public  suffered 
from  want  of  service ;  and  it  was  compelled  to  make  substantial 

P.U.R,1»21E. 
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rebates  to  individual  subscribers  who  refused  to  pay  for  service 
they  did  not  receive. 

Notwithstanding  these  interruptions  in  service  due  to  the 
destruction  of  its  property,  the  Grand  Rapids  exchange  has  con- 
tinued to  show  an  operating  profit  available  for  return  of  approx- 
imately 6.2  per  cent  and  it  would  undoubtedly  have  earned  more, 
had  it  not  been  for  the  strike,  the  destruction  of  its  property, 
interruptions  in  the  service,  rebating,  and  extensive  repairs;  so 
that  applicant's  principal  losses  are  due  to  the  operation  of  the 
exchanges  under  consideration. 

No  inventory  or  appraisal  of  applicant's  property  is  in  evi- 
dence. No  independent  audit  of  the  books  of  the  company  has 
been  made  by  the  Commission.  The  basis  of  the  company's  ap- 
plication is  the  book  value  of  its  property  and  assets  in  the  several 
exchanges  involved  in  the  application;  it  being  the  claim  of  the 
telephone  company  that  its  books  truly  represent  its  actual  orig- 
inal investment  in  the  property  involved,  and  that  an  inventory 
and  appraisal  thereof  would  show  it  to  be  worth  more  than  the 
cash  investment  therein. 

It  is  unnecessary  to  discuss  legal  questions.  So  far  as  they 
are  important  they  were  discussed  in  the  matter  of  the  applica- 
tion of  the  Michigan  State  Telephone  Company  for  increase  of 
rates  in  the  city  of  Detroit.  (Re  Michigan  State  Teleph.  Co. 
P.U.R19210,  545.) 

A  telephone  company  is  entitled  to  earn  its  reasonably  neces- 
sary and  proper  operating  costs  and  expenses;  its  necessary  ex- 
penditures for  maintenance  and  repairs ;  its  taxes,  whether  such 
taxes  be  imposed  by  the  state  or  the  Federal  Government;  an 
amount  ^qual  to  the  loss  of  value  due  to  physical  depreciation 
and  obsolescence  of  its  property,  and  in  addition  to  this,  a  fair 
return  upon  the  present  fair  value  of  its  used  and  useful  prop- 
erty. 

[1]  If  the  company  has  set  aside  a  depreciation  reserve  and 
reinvested  that  reserve  in  physical  property,  though  it  should  not 
constitute  a  part  of  the  rate  base  it  must  be  considered  in  the 
computation  of  depreciation. 

[2]  A  reasonable  allowance  for  going  value,  that  is,  the  added 
value  of  the  property  as  a  going  concern  over  and  above  the  value 
of  its  component  parts,  must  be  made. 

P.U.R.1921E. 
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Although  the  Commission  has  some  discretion  in  the  fixing  of 
rates,  that  discretion  is  limited  by  law. 

[3]  The  basis  of  rates  must  be  the  present  fair  value  of  the 
used  and  useful  property  of  the  company.  The  company  is 
entitled  to  earn  its  operating  expenses,  under  proper  manage- 
ment, its  necessary  and  proper  maintenance  and  repairs,  its 
taxes;  an  amount  sufficient  to  compensate  it  for  the  physical 
deterioration  in  its  property,  not  covered  by  maintenance  and 
repairs,  and  a  fair  return  upon  the  present  fair  value  of  its  used 
and  useful  property. 

These  principles  have  been  repeatedly  declared  and  adjudged 
by  the  court,  and  have  the  support  of  past  and  present  legislative 
action. 

Act  No.  274,  P.  A.  1921. 
Act  No.  115,  P.  A.  1921. 

(Grouping  and  Classificaiuyn. 

The  classification  of  telephone  exchanges  for  rate-making  pur- 
poses has  been  urged  for  many  years.  In  its  orders  of  August 
13,  1919,  effective  August  1,  1919,  this  Commission  grouped  the 
exchanges  for  rate-making  purposes,  of  the  Michigan  State  Tel- 
ephone Company,  the  Citizens  Telephone  Company  of  Grand 
Rapids,  and  the  Union  Telephone  Company.  That  classifica- 
tion although  the  result  of  considerable  study,  was  more  or  less 
arbitrary.  Population,  saturation,  competition,  and  extent  of 
territory  served,  together  with  the  character  of  the  service, 
whether  automatic,  common  battery,  or  magneto,  should  all  be 
considered. 

A  telephone  company  sells  service.  That  is  what  the  public 
buys.  When  the  amount  of  revenue  necessary  to  enable  appli- 
cant to  function  is  fixed,  the  question  of  allocating  that  increased 
revenue  must  be  considered. 

Should  the  increase  be  distributed  upon  the  basis  of  invest- 
ment in  exchange  property?  Some  exchanges  are  newer  than 
others ;  some  are  better  maintained  than  others ;  some,  by  reason 
of  the  physical  character  of  the  soil  and  transportation  were 
more  easily  and  cheaply  constructed  and  are  more  cheaply  main- 
tained than  others ;  and  in  some  of  its  exchanges  the  investment 

per  telephone  is  excessively  high,  and  in  others  inordinately  low. 
P.TJJL1921E. 
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The  cost  of  rendering  farm  line  telephone  service  is  greater 
than  that  of  rendering  some  other  kinds  of  telephone  service, 
and  if  this  service  paid  its  pro  rata  cost  of  operating  expenses, 
maintenance  and  repairs,  taxes,  and  depreciation,  the  rate  might 
be  more  than  the  traffic  would  bear. 

From  the  early  history  of  the  telephone  business  a  part  of  the 
cost  of  maintenance  of  farm  line  telephones  has  been  paid  by 
other  telephone  users  on  the  general  theory  that  the  urban  ex- 
changers more  valuable  if  it  enables  the  city  and  village  business 
user  to  reach  farm  line  telephone  subscribers. 

Each  class  of  service  cannot  stand  upon  its  own  basis  of  in- 
vestment, maintenance  and  repairs,  or  cost  of  operation,  but  gen- 
eral considerations  of  policy  arising  from  the  value  of  the  service 
must  be  considered. 

The  value  of  the  service,  from  the  standpoint  of  the  customer, 
is  the  more  important  element.  Generally  the  subscriber  cares 
little  about  the  company's  investment.  He  is  not  a  stockholder 
or  a  bond  holder  and  is  not  interested  in  the  company's  revenue 
except  to  the  extent  that  it  shall  be  sufficient  to  enable  it  to  ren- 
der reasonably  adequate  service. 

The  value  of  the  service  to  the  subscriber,  and  whitt  the  traffic 
will  bear  without  entailing  greater  losses  on  the  company  from 
discontinuance  of  service  than  is  derived  from  the  increase  in 
rates,  must  be  kept  in  mind.  Some  of  the  exchanges  in  group 
one  might  well  be  discontinued  or  consolidated  with  other  ex- 
changes. They  cannot  be  operated  and  made  to  pay  a  fair  return 
upon  a  fair  value  of  the  property  invested.  In  some  of  the 
exchanges,  due  to  the  loss  of  telephones,  from  decreases  in  pop- 
vlation,  from  competition,  and  from  other  causes,  the  original 
investment  is  substantially  and  unreasonably  in  excess  of  what 
is  presently  required  for  the  rendition  of  reasonably  adequate 
service. 

If  the  rates  are  based  upon  any  theory  of  proper  return  upon 
investment  in  exchanges,  they  would  be  so  high  as  in  some  cases 
to  be  prohibitive.  The  question  of  how  much  of  the  losses  suf- 
fered from  the  operation  of  rural  line  service  and  of  the  smaller 
exchanges,  should  be  borne  by  the  larger  exchanges  upon  the 
general  theory  that  subscribers  thereto  are  thereby  enabled  to 
get  into  communication  with  persons  whom  they  could  not  otLer- 
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wise  reach,  has  been  and  is  now,  incapable  of  any  settlement 
upon  any  scientific  basis. 

If  each  exchange  is  to  stand  upon  its  own  basis,  why  should 
not  each  class  of  service  in  each  exchange  stand  upon  its  own 
basis,  and  inasmuch  as  there  is  a  diflference  between  the  cost  of 
rendering  service  to  different  individuals  in  the  same  class  in 
each  group  why  should  not  there  be  as  many  diflferent  rates  as 
there  are  telephones  in  service  ? 

The  Interstate  Commerce  Commission  has  long  functioned. 
The  Transportation  Act  of  1920  may  be  taken  as  the  result  of 
its  accumulated  experience  in  railroad  rate  regulation.  It  so 
amends  the  Interstate  Commerce  Act  as  to  provide  for  grouping 
all  existing  railroads  in  continental  United  States  into  a  lim- 
ited number  of  systems,  relieving  them  from  the  operation  of 
anti-trust  laws,  in  so  far  as  may  be  necessary  to  enable  them  to 
consolidate,  and  providing  that  in  fixing  rates  the  Commission 
determine  what  percentage  of  the  aggregate  value  of  each  group 
constitutes  a  fair  return,  and  such  percentage  shall  be  uniform 
in  the  groups  as  designated  by  the  Commission;  that  it  being 
impossible  to  establish  uniform  rates  upon  competitive  traffic 
which  will  adequately  sustain  all  the  carriers  within  each  group 
without  enabling  some  of  such  carriers  to  receive  a  net  railway 
operatiDg  income  substantially  and  unreasonably  in  excess  of  a 
fair  return  upon  the  value  of  their  railway  property  held  and 
used  in  the  service  of  transportation,  that  such  income  in  excess 
of  a  fair  return  shall  be  paid  to  the  United  States,  one  half  of 
which  is  placed  in  a  reserve  fund  of  the  company  and  the  remain- 
ing one  half  goes  into  the  general  railway  contingent  fund  to  be 
used  as  provided  by  law. 

Representatives  of  some  of  the  municipalities  whose  exchanges 
are  showing  a  profit  contend  that  rates  ought  not  to  be  increased, 
while  applicant  contends  that  it  ought  not  to  be  penalized  for 
economic  and  efficient  management  in  those  exchanges  by  the 
rate  increase  being  denied. 

[4]  The  system  of  classifying  telephone  service  in  each  ex- 
change and  of  grouping  exchanges  for  rate-making  purposes  is 
a  practical  basis  of  fixing  telephone  rates. 

*■  .      . 
The  General  Decline  in  Prices, 

It  is  claimed,  in  opposition  to  the  application,  that  no  rate  in- 
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crease  should  be  allowed,  in  face  of  the  present  general  decline 
in  prices. 

The  testimony  shows  that  the  wages  of  applicant's  employees 
have  been  increased  approximately  30  per  cent  during  the  past 
year,  in  the  face  of  this  alleged  general  decline  in  prices,  and 
that  the  prices  of  telephone  materials  and  supplies,  have  not 
decreased. 

In  the  telephone  business  generally,  out  of  every  dollar  ex- 
pended for  operating  expenses,  63  cents  goes  for  wages,  15  cents 
for  materials,  7  cents  for  taxes,  3  cents  for  rents,  and  12  cents 
for  miscellaneous  expenses. 

Nearly  twice  as  much  is  spent  for  wages  as  for  everything  else 
combined. 

According  to  figures  compiled  by  the  United  States  Bureau  of 
Labor  Statistics,  the  average  wage  earnings  per  employee  in  man- 
ufacturing industries  increased  from  1915  to  1920  115  per  cent. 
During  the  same  period  the  average  increase  in  the  wages  of  tel- 
ephone employees  increased  80  per  cent.  Eailroad  freight  rates 
are  65  per  cent  above  the  1915  level.     Taxes  have  increased. 

Prior  to  the  war  the  cost  of  capital  was  gradually  increasing, 
and  to-day  approximates  double  the  interest  rates  are  demanded 
for  the  use  of  capital  that  were  demanded  prior  to  the  outbreak 
of  the  war. 

It  is  a  peculiarity  of  the  telephone  business  that  the  cost  to 
the  subscriber  increases  as  the  size  of  the  plant  placed  at  his  dis- 
posal increases  because  more  extensive  and  intricate  central  oflSce 
equipment  must  be  provided  to  take  care  of  telephone  traffic  and 
facilitate  the  connection  of  any  telephone  with  any  other  tele- 
phone in  the  system. 

In  Bradford  v.  Citizens'  Teleph.  Co.  161  Mich.  385,  126  N. 
W.  444,  the  court  recognized  that  the  cost  of  operating  a  tele- 
phone exchange  increases  with  the  volume  of  business  and  that 
a  telephone  exchange  with  one  thousand  members  is  manifestly 
more  valuable  to  every  subscriber  than  one  with  one  hundred 
members. 

The  general  decline'*in  prices  has  not  yet  seriously  affected 
applicant's  business. 
Depreciation. 

[5]  December  31,  1915,  the  Michigan  Eailroad  Commission 
issued  orders  fixing  rates  for  applicant  in  Caledonia,  (T-93)  ; 
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MiddleviUe,  (T-94);  Saranac,  (T-95) ;  and  Cedar  Springs, 
(T-96).  Cedar  Springs  contested  the  application,  and,  in  its 
opinion  the  Michigan  Railroad  Commission  fixed  a  rate  of  depre- 
ciation for  Cedar  Springs  at  6  per  cent  basing  it  upon  'Hhe  aver- 
age life  of  the  plant  and  the  fact  that  the  rate  of  depreciation 
naturally  increases  with  the  length  of  time  in  use.".  If  the 
amount  of  reserve  set  aside  for  depreciation  increases  with  the 
length  of  time  a  plant  is  in  use,  as  the  Railroad  Commission 
said,  in  relation  to  depreciation,  then  the  rate  charged  to  sub- 
scribers must  increase  as  the  plant  ages.  A  depreciation  reserve 
should  be  prorated  over  the  average  life  of  the  plant  so  that  the 
amount  set  aside  each  year  shall  be  equal  and  rates  should  re- 
main uniform  so  far  as  aflfected  by  depreciation. 

In  Re  Shaw  Walker  Co.  62  A.  T.  &  T.  Co.  C.  T.  C.  358,  it 
is  said :  "In  computing  proper  depreciation  charges,  it  has  been 
the  experience  of  this  Commission  based  upon  its  investigation 
in  various  telephone  matters  as  well  as  expert  testimony  given 
with  reference  to  the  same,  that  about  sixteen  years  is  taken  as 
the  service  life  of  telephonic  property  when  considered  as  a 
unit." 

[6]  In  the  Michigan  State  Telephone  Company  case  depre- 
ciation was  limited  to  5  per  cent,  and  that  rate  is  here  adopted. 

DupIicaiio7i  and  Bates. 

The  policy  of  the  state  outlined  in  the  act  for  the  regulation 
of  telephones  is  to  provide,  through  control  of  construction,  by 
the  granting  or  withholding  of  certificates  of  public  convenience 
and  necessity,  for  elimination  of  duplication  in  investment  and 
service. 

Competition  resulted  in  duplication  of  investment,  the  neces- 
sity for  the  business  man  maintaining  two  or  more  telephones, 
economic  waste  to  the  company,  increased  burden,  and  conse- 
quent continuous  loss  to  the  subscriber.  The  policy  of  the  state 
was  to  eliminate  this  by  eliminating  as  far  as  possible,  duplica- 
tion. The  public  in  one  locality  ought  not  to  pay  twice  as  much 
for  reasonably  adequate  telephone  service  as  in  another  sim- 
ilarly situated  by  reason  of  improvident  investment  upon  the 
part  of  two  or  more  telephone  companies,  when  one  could  serve 
the  purpose  and  render  to  all  persons  interested  that  reasonably 
adequate  telephone  service  to  which  under  the  law  they  should  be 

entitled. 
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The  Commission  should  give  immediate  consideration  to  the 
advisability  of  reducing  rates,  where  such  duplication  is  main- 
tained, to  the  basis  of  one  fair  rate  for  reasonably  adequate 
service. 

Service  of  Applicant. 

When  the  application  of  the  Michigan  State  Telephone  Com- 
pany for  increased  rates  was  heard,  the  representatives  of  sev- 
eral municipalities  contended  that  its  service  was  poor  and  the 
service  of  the  Citizens  Telephone  Company  was  much  better. 
On  the  hearing  of  this  application,  it  is  contended  that  the  serv- 
ice of  the  Citizens  Telephone  Company  is  poor  and  that  the 
service  of  the  Michigan  State  Telephone  Company  is  much 
better. 

Is  it  probable  that  the  one  of  two  telephone  companies  render- 
ing the  poorer  service  is  most  widely  patronized  ? 

In  Traverse  Cily,  to  illustrate,  the  Citizens  Telephone  Com- 
pany has  constantly  increased  the  number  of  its  telephones,  and 
the  number  of  telephones  of  the  Michigan  State  Telephone  Com- 
pany has  constantly  decreased.  Assuming  that  the  contention 
made  by  the  representatives  of  these  municipalities  is  true,  it 
might  indicate  that  inasmuch  as  the  Michigan  State  Telephone 
Company  since  August  28,  1920,  has  had  rates  higher  than  the 
Citizens  Telei)hone  Company,  it  has  been  able  to  maintain  its 
property  and  credit,  and  improve  its  service,  whereas  applicant 
not  having  suflScient  revenue,  has  permitted  its  service  to  deteri- 
orate, and  has  furnished  service  only  in  accordance  with  its  rev- 
enue. 

Since  the  hearing,  the  Commission  has  caused  an  inspection 
to  be  made  of  the  services  in  several  of  applicant's  important 
exchanges.  The  report  of  the  inspector  indicates  that,  though 
such  service  is  generally  good,  it  might  in  some  cases  be  improved. 

[7]  The  Commission  early  declared  that  the  quality  of  the 
service  rendered  should  be  a  vital  factor  in  determining  rates, 
and  that  service  should  be  the  basis  of  rates.  The  quality  of 
applicant's  service  in  some  of  its  exchanges  is  reflected  in  the 
rates  fixed  by  the  accompanying  order. 

Basi^  of  Raies.  ^ 

[8]   The  objection  to  granting  an  increase  of  rates  based  upo|i 
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original  investment,  is  technically  correct*  Original  investment 
alone  as  a  basis  of  rates  has  no  logical  or  legal  foundation.  It 
is  accepted  and  acted  upon  upon  the  theory  that  an  appraisal  of 
the  property  involved  might  show  a  present  cost  of  reproduction 
less  depreciatitn, — a  present  fair  value  of  the  used  and  useful 
property, — which  would  be  higher  than  that  used  as  the  rate 
base. 

Capital  Invested. 

The  company^ has  invested,  according  to  the  Commission's 
statistician,  the  following  sums, — 

Proceeds  from  sale  of  capital  stock,  $3,785,410. 

Proceeds  from  sale  of  bonds,  $878,600. 

Proceeds  from  bills  payable,  $182,750. 

Proceeds  paid  in  for  subsidiaries,  $805,000,  a  total  paid  in 
for  capital  purposes,  $4,041,760;  approximately  43  per  cent  of 
which  is  invested  in  the  exchanges  involved  in  this  application. 

Rate  Base. 

The  rate  base  for  the  exchanges  involved  is,  in  group  one, 
$564,204;  in  group  two,  $168,392;  in  group  three,  $474,516; 
and  in  group  five,  $493,234,  a  total  for  all  exchanges  $1,700,346. 

Amount  of  Depreciation, 

According  to  the  statistician's  computation,  the  amount  of 
depreciation  claimed  by  the  company  on  the  basis  of  6  per  cent  is 
fis  follows, — Group  one,  $39,001;  group  two,  $11,513;  group 
three,  $32,075;  group  five,  $33,378;  total,  $115,967.  If,  how- 
ever, depreciation  is  computed  on  the  basis  of  5  per  cent  instead 
of  6  per  cent,  the  amount  of  depreciation  would  be  reduced  to 
$96,330.50  for  all  the  exchanges  involved. 

Public  utilities  may  be  regulated  by  law.  The  orders  of  a 
Commission  may  mark  certain  fundamental  guide  posts,  but  a 
public  body  cannot  interfere  with  the  internal  affairs  of  a  public 
service  corporation.  It  cannot  develop  operators.  It  cannot 
instil  energy  into  an  indolent  or  shiftless  manager.  It  must  take 
conditions  as  they  are,  protect  the  public  from  imposition  and  at 
the  same  time  see  that  the  utility  has  enough  revenue  to  finance 
and  to  function. 

The  order  accompanying  this  opinion  is  to  be  construed  here- 
with. 

P.U.R.1921B. 


Digitized  by 


Google 


318  OHIO  SUPREME  COURT. 

OHIO  supreme:  court. 

CITIZENS  EXCHANGE  TELEPHONE  COMPANY 

V. 

PUBLIC  UTILITIES  COMMISSION. 

[No.  16464.] 
(—  Ohio  St.  — ,  132  N.  E.  69.) 

Monopoip  and  competition  —  Occupied  tevHtory  —  Telepfeone^. 

A  certificate  of  convenience  and  necessity  should  be  denied  to  a 
telephone  company  seeking  to  establish  an  exchange  in  a  village  ade- 
quately served  by  another  company. 

(Wanahakeb,  J.,  dissents.) 

[June  14,  1921.] 

Ebbob  to  procure  a  reversal  of  the  action  of  the  Public  Utili- 
ties Commission  in  denying  a  permit  to  construct  a  telephone  ex- 
change; order  affirmed.  ^ 

Appearances:  Marshall  &  Eraser,  of  Toledo,  and  Paxson  & 
Canfield,  of  Wauseon,  for  plaintiff  in  error ;  John  G.  Price,  At- 
torney General,  and  E.  E.  Corn,  of  Ironton,  for  defendant  in 
error;  Edward  H.  Eay,  of  Toledo,  George  A.  Everett,  of  Delta, 
and  Fell  &  Schaal,  of  Toledo,  for  Metamora  Telephone  Company. 

Per  Curiam.  Th^  plaintiff  in  error,  the  Citizens'  Exchange 
Telephone  Company,  made  application  to  the  Public  Utilities 
Commission,  pursuant  to  the  provisions  of  §  614 — 52,  General 
Code,  for  a  certificate  granting  to  it  the  right  to  establish  and 
operage  a  plant  for  the  furnishing  of  telephone  service  in  the 
village  of  Metamora,  Ohio,  and  vicinity,  claiming  the  same  to  be 
necessary  for  the  public  convenience.  Before  the  Commission 
much  evidence  was  adduced  upon  the  question  of  the  adequacy  of 
the  service  furnished  by  the  Metamora  Telephone  Company, 
which  has  maintained  and  operated  an  exchange  and  plant  there 
since  1903,  and  the  telephone  plant  and  exchange  of  that  com- 
pany was  inspected  and  examined  by  a  representative  of  the  Com- 
mission. After  such  investigation  the  Commission  found  that  the 
public  convenience  did  not  require  the  installation  and  operation 
of  a  second  telephone  exchange  at  Metamora  and  refused  to  grant 
the  application  of  the  plaintiff  in  error.  Thereafter,  an  applica- 
tion for  rehearing  having  been  denied,  error  was  prosecuted  to 
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this  court  to  procure  a  reversal  of  the  action  of  the  Public  Utili- 
ties Commission,  on  the  ground  that  the  same  was  unreasonable 
and  imlawful. 

Metamora  is  a  village  in  Fulton  county  about  one  half  mile 
from  the  Michigan  line.  The  Commission  found  that  the  Citi- 
zens' Exchange  Company  was  organized  by  men  who  had,  there- 
tofore been  active  in  the  promotion  of  the  extension  to  the  village 
of  Metamora  of  lines  connected  with  the  Ogden  Mutual  Tele- 
phone Company.  The  exchange  of  that  company  is  located  in  the 
village  of  Ogden,  Michigan,  7  or  8  miles  north  of  the  Michigan 
line,  and  it  had  a  number  of  patrons  in  the  territory  between 
Metamora  and  Ogden.  The  Citizens'  Exchange  Telephone  Com- 
pany was  promoted  and  organized  on  account  of  the  refusal  of  the 
Metamora  Company  to  establish  free  switching  service  with  the 
Ogden  Mutual  Telephone  Company  and  other  small  exchanges 
having  lines  in  the  territory  adjacent  to  that  occupied  by  the 
lines  of  the  Metamora  Telephone  Company  for  the  accommoda- 
tion of  patrons  of  those  various  lines  and  to  meet  the  wishes  of 
those  business  men  of  Metamora,  who  naturally  desired  to  have 
direct  telephone  eonnection  with  territory  which  they  asserted 
was  or  could  be  made  commercially  tributary  to  the  village  of 
Metamora;  the  purpose  of  such  promotion  being  to  establish  an 
exchange  in  Metamora  which  would  necessarily  and  admittedly 
result  in  a  duplication  of  service  in  that  vicinity.  Previously  in 
an  action  brought  in  the  common  pleas  court,  and  appealed  to  the 
Court  of  Appeals,  the  Court  of  Appeals  found  for  the  plaintiff 
and  ordered  that  the  construction  and  operation  of  duplicate  lines 
and  a  second  telephone  plant  in  Metamora  be  enjoined  until  there 
had  been  obtained  from  the  Public  Utilities  Commission  of  Ohio 
a  permit  so  to  do. 

The  Commission  found  that  the  Metamora  Telephone  Com- 
pany had  an  Hp-to-date  plant,  with  f uU  metallic  system,  fully  cap- 
able of  adequately  serving  the  territory  in  and  about  Metamora, 
and  that  no  complaint  of  the  manner  of  service  or  its  quality  had 
been  made,  but  that  efforts  to  parallel  and  duplicate  its  lines  were 
based  upon  the  diffeJfences  above  referred  to.  The  finding  of  the 
Commission  that  the  public  convenience  does  not  demand  or  re- 
quire the  installation  of  a  second  telephone  exchange  contained 

the  statement  that — ? 
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"A  certificate  of  convenience  and  necessity  should  be  applied 
for  only  when  the  plant  of  the  existing  company  is  not  adequate 
to  meet  the  demands  of  the  public  and  cannot  be  made  so." 

It  has  been  urged  that  the  Conmiission  thereby  extends  the  ap- 
plication of  the  statute  beyond  its  purpose  and  intent,  so  ex- 
pressed by  the  terms  thereof,  and  that  the  question  to  be  deter- 
mined by  the  Commission  is,  not  whether  the  service  of  the  exist- 
ing company  can  be  made  adequate,  but  whether  ''there  is  in 
operation  a  telephone  company  furnishing  adequate  service.''  It 
is  quite  apparent  that  when  the  entire  finding  of  thei'^onMnission 
is  considered,  together  with  the  record,  it  is  not  subject  to  such 
criticism,  for  the  Commission  further  found  that  the  Metamora 
company  had  an  up-to-date  plant  and  was  rendering  good  service, 
and  that  it  was  equipped  to  meet  the  demands  of  subscribers  with- 
in the  bounds  of  the  territory  properly  occupied  by  its  lines. 

Whether  there  should  be  a  single  or  dual  telephone  service  is 
a  quesfibn  of  policy,  upon  which  there  may  be  ample  ground  for 
difference  of  opinion;  but,  as  pointed  out  in  the  case  of  Ashley 
Tri-County  Mut.  Teleph.  Co.  v.  New  Ashley  Teleph.  Co.  92 
Ohio  St  336,  P.U.E.1916B,  401,  110  N.  E.  959,  and  the  more 
recent  case  of  Celina  &  Mercer  County  Teleph.  Co.  v.  Union-Cen- 
ter Mut.  Teleph.  Asso.  101  Ohio  St.  — ,  132  N.  E.  — ,  the  de- 
termination of  that  question  of  policy  is  a  legislative  function, 
and  has  been  exercised  by  the  General  Assembly  of  Ohio  by  ac- 
tion clearly  within  its  constitutional  power.  The  manner  of 
regulating  telephone  companies  provided  by  the  law  of  this  state 
is  the  plan  adopted  quite  generally  by  the  several  states.  These 
provisions  in  nowise  offend  against  any  provisions  of  the  Federal 
laws  relative  to  interstate  commerce. 

The  Public  Utilities  Commission  acted  within  the  authority 
conferred  upon  it  by  §  614 — 52,  General  Code,  and  we  are  unable 
to  find  that  its  action  herein  was  imreasonable  or  unlawful,  and, 
therefore,  its  order  is  affirmed. 

Order  affirmed. 

Marshall,  C.  J.,  and  Johnson,  Hough,  Robinson,  Jones,^  and 
Matthias,  JJ.,  concur. 

Wanamaker,  J.,  dissents. 
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BE  CITY  OP  SAULT  STE.  MARIE  et  al. 

[D-1418.1 

ValMation  —  WorMng  capital  —  Oas. 

1.  The  working  capital  of  a  gas  utility  was  determined  by  com- 
puting the  cost  of  the  material  and  supplies,  exclusive  of  gas  manufac- 
turing material,  and  adding  thereto  the  cost  of  three  months'  coal 
supply,  two  months'  residual  Bupply,  and  pay  roll  requirements  for  two 
months. 

Valuation  —  Working  capital  —  Coal  supply  —  Oas  company, 

2.  A  gas  company  using  approxmiately  4000  tons  of  coal  a  year 
was  allowed  a  working  capital  sufficient  to  keep  on  hand  an  average  of 
1500  tons. 

Taluation  —  Going  concern  value  —  Oas  company  —  Development 
losses, 

3.  In  a  rate  proceeding  consideration  was  given  to  the  difference 
in  value  of  a  gas  plant  as  it  stood  with  customers  attached  and  the 
bare  plant  value  without  customers,  but  inasmuch  as  the  company  had 
operated  under  a  franchise  contract  prior  to  Commission  regulation, 
no  consideration  was  given  to  development  losses  sustained  during  that 
period. 

Return  —  Oas  —  Amount, 

4.  A  gas  utility  was  allowed  an  annual  return  of  7  per  cent. 

Mates  —  Service  charge  —  Oas. 

5.  A  gas  company  waa  allowed  to  make  a  service  charge  of  50 
cents  per  month. 

Service  —  Oas  —  Standards, 

6.  The  monthly  average  heat  value  of  gas  furnished  by  a  public 
utility  was  fixed  at  530  B.T.U.  with  an  allowable  maximum  and  mini- 
mum variation  not  exceeding  5  per  cent  of  the  average  in  either  direc- 
tion ;  and  the  required  pressure  of  gas  at  the  consumers'  meters  was 
fixed  at  not  less  than  2  inches  water  column  and  not  greater  than  9 
inches  water  column. 

Valuation,  —  Jteprodtiction  cost  —  Appraisal  —  Oas. 

Discussion  of  an  appraisal  of  a  gas  plant  based  upon  prices  cur- 
rent in  1914  and  to  which  has  been  added  the  actual  book  addition  to 
capital  account  since  that  date,  p.  324. 

Valuation  —  Original  cost  —  Unit  cost  —  Oas. 

Discussion  of  unit  costs  used  in  a  valuation  to  reflect  closely  the 
actual  original  cost,  p.  324. 

Valuation  —  Going  concern  value  —  Definition. 

Definition  of  the  term  going  concern  value,  p.  326. 
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Return  —  OperaUng  expenaea  —  Gns  company  —  ElemenU  conalA' 
ered. 

DiBcuBsion  of  the  cost  which  must  be  met  by  a  gaa  utility  in  the 
rendering  of  gas  service,  p.  327. 
Meturn  —  Operating  expenses  —  Oas  —  Vnit  costs* 

Table  showing  cost  per  thousand  cubic  feet  in  the  manufacture  of 
gas,  p.  328. 
Security  issues  —  IHsctmnt  —  Interest, 

Discussion  of  the  high   interest  and   large  discount  required  in 
otder  to  market  utility  bonds,  p.  328. 

[September  20,  1921.] 

Application  praying  that  the  Gommission  prescribe  rates^ 
charges,  rules,  and  conditions  of  gas  service ;  rate  schedule  includ- 
ing service  charge  authorized  and  gas  standards  fixed. 

Appearances:  H.  W.  Eunnels,  City  Attorney  for  the  city  of 
Sault  Ste.  Marie;  Merlin  Wiley,  Attorney  for  the  Sault  Ste. 
Marie  Gas  &  Electric  Company. 

Handy,  Commissioner:  The  city  of  Sault  Ste.  Marie  and  the 
Sault  Ste.  Marie  Gas  &  Electric  Company  joined  in  a  petition  re- 
questing this  Commission  to  fix  rates,  rules,  regulations,  and  con- 
ditions of  service  for  gas  in  the  city  of  Sault  Ste.  Marie.  On 
July  16, 1920,  after  a  preliminary  hearing  was  held,  the  Commis- 
sion made  an  order  fixing  rates  to  be  in  force  pending  the  making 
of  an  inventory  and  appraisal  of  the  property  and  an  audit  of  the 
books.  Such  inventory,  appraisal,  and  audit  Kaving  been  com- 
pleted, a  hearing  was  held  in  the  city  of  Sault  Ste.  Marie  on  April 
1,  1921,  at  which  time  the  city  and  the  utility  were  represented 
«nd  put  in  considerable  testimony. 

It  is  the  duty  of  this  Commission  to  establish  reasonable  rates, 
rules,  and  conditions  of  service.  In  order  to  determine  a  proper 
rate,  we  must  fix  a  fair  value  for  rate-making  purposes  of  the 
used  and  useful  property  of  the  Sault  Ste.  Marie  Gas  &  Electric 
Company  devoted  to  public  service*  The  Commission  has  before 
it  the  many  evidences  of  value,  all  of  which  will  receive  proper 
consideration. 

Historical  or  Book  Cost. 

Mr.  E.  A.  Calkins,  statistician  for  this  Commission,  has  made 
a  complete  and  thorough  study  of  the  history  of  this  utility;  the 
facts  presented  herewith  are  taken  from  his  report. 
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The  Sault  Ste.  Marie  Gas  &  Electric  Company  was  originally 
conceived  and  organized  by  Francis  H.  Clergue  in  1904.  A 
franchise  was  obtained  the  same  year  and  construction  of  the 
property  started  shortly  thereafter.  However,  it  was  not  until 
1906  that  the  organization  was  completed  and  it  was  not  until 
the  spring  of  1907  that  the  plttht  was  placed  in  operation.  At 
this  time  stock  had  been  issued  amounting  to,  in  principal 
amount,  a  total  of  $100,000,  together  with  a  bonded  mortgage 
amounting  to  $126,000,  or  in  all  a  total  of  $225,000  in  securities. 

The  company  seems  to  have  been  hard  pressed  for  ready 
money  during  the  years  immediately  following  its  being  placed 
in  operation  and  the  results  of  its  early  operation  showed  only 
an  accmnulation  of  losses.  These  facts  resulted  in  an  exceeding- 
ly slow  growth  during  the  period  from  1907  to  1909.  Finally, 
in  March  1909,  Mr.  Francis  W,  Little  secured  the  interests  of 
Mr.  Clergue  and  in  May  1919,  Mr.  Little  reorganized  the  work- 
ing organization  of  the  company  and  shortly  after  advanced  to 
the  company  on  his  personal  credit  $28,500  in  order  that  the 
company  might  be  placed  upon  a  really  going  basis.  Even  with 
this  new  capital  added,  it  was  not  until  1913  that  the  company 
was  in  a  position  to  earn  the  fixed  charges  upon  the  funded  debt* 

In  1914,  the  company  came  before  the  Michigan  Raiboad 
Commission  and  received  authority  to  effect  a  reorganization  of 
finances  and  capitalization,  as  briefly  outlined  below : 

Old  capital  stock  surrendered $200,000.00 

Old  bonds  cancelled 123,000.00 

Accrued  bond  interest,  unpaid 2,000.00 

Kotes  payable  cancelled 28,500.00 

Accrued  interest  on  notes 8,667.61 

Accrued  bond  interest,  unpaid 26,445.00 

Debit— Total $388,612.61 

New  common  stock  issued • $50,000.00 

New  preferred  stock  issued 30,000.00 

New  first  mortgage  bonds  issued 125,000.00 

Total— New  issue $205,000.00 

Credit  to  fixed  capital  $162,779.17 

Frofit  and.loaa   20,833.44 

$383,612.61 

Froin  1914  to  date,  no  further  securities  have  been  issued; 

however,  during  this  period  $40,500  in  notes  have  been  issued 

and  there  has  been  an  accrual  of  $26^178.00  in  unpaid  interest 

upon  bonds  and  notes, 
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The  history  of  the  growth  of  the  fixed  capital  account  as  ad- 
justed by  Mr.  Calkins,  is  shown  in  the  following  tabulation: 

[Tabulation  showing  total  of  $189,723.73  omitted.] 

Mr.  Calkins  excluded  all  items  from  the  fixed  capital  account 
which  were  in  any  way  doubtful  and  there  can  be  little  doubt  but 
that  the  final  total  disclosed  is  exceedingly  conservative  and  less 
than  the  actual  investment 

Mr.  Edward  G.  Pratt,  consulting  engineer,  made  an  inventory 
and  appraisal  of  the  property  of  the  Sault  Ste.  Marie  Gas  &  Elec- 
tric Company  in  1914,  at  which  time  he  found  the  value  of  the 
physical  property  to  be  as  follows : 

[Tabulation  showing  total  of  $177,144  omitted.] 

The  following  tabulation  shows  the  net  additions  to  capital 
account  between  1914  and  the  present  time,  as  disclosed  by  the 
company's  books,  added  to  the  Pratt  appraisal : 

[Tabulation  showing  total  of  $217,349  omitted.] 

An  appraisal  made  based  upon  prices  current  in  1914  and  to 
which  has  been  added  the  actual  book  additions  to  capital  account 
since  that  date  should  reflect  closely  the  original  cost  and  could 
not  exceed  the  actual  cost  more  than  5  per  cent.  A  comparison 
between  the  historical  cost  of  the  physical  property  and  the  Pratt 
appraisal  would  seem  to  indicate  that  the  adjusted  book  cost 
does  not  include  all  of  the  money  expended  upon  the  physical 
property. 

The  engineering  department  of  the  Michigan  Public  Utilities 
Commission  made  a  complete  and  detailed  inventory  and  apprais- 
al of  the  property  of  the  Sault  Ste.  Marie  Gas  &  Electric  Com- 
pany as  of  December  31,  1920. 

Two  sets  of  cost  units  were  ajfplied  to  the  items  of  property  in- 
cluded in  the  inventory,  reflecting  the  approximate  original  cost 
and  reproduction  cost  based  on  the  5-year  average  from  1916  to 
1920  inclusive. 

Those  unit  costs  used  by  the  engineers  in  arriving  at  the  orig- 
inal cost  were  computed  upon  the  10-year  average  of  prices  of  ma- 
terial and  labor  from  1905  to  1914  inclusive  for  all  property  in- 
stalled prior  to  1915,  and  for  property  installed  since  1914  the 
actual  cost  at  time  of  installation  was  used.    There  can  be  little 
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doubt  but  that  cost  units  derived  in  such  a  manner  reflect  closely 
the  actual  original  cost  to  date  of  the  present  property  and  in  this 
case  the  engineers'  figures  should  receive  a  preponderance  of 
weight  as  regards  the  original  cost  rather  than  the  book  cost. 

The  5-year  average  reproduction  cost  is  computed  by  apply- 
ing to  the  items  of  property  disclosed  by  the  inventory  unit  costs 
based  upon  the  5-year  average  of  material  and  labor  prices  from 
1916  to  1920  inclusive  and  is  intended  to  reflect  what  would 
have  been  the  cost  of  building  the  present  gas  plant  during  that 
period. 

The  physical  depreciation  which  has  accrued  to  the  property 
has  been  deducted  from  the  reproduction  cost  new  in  order  to 
arrive  at  the  reproduction  cost  new  less  depreciation.  The  depre- 
ciation shown  reflects  the  judgment  of  the  engineers  who  in- 
spected the  property  relative  thereto  and  is  not  intended  to  reflect 
anything  but  physical  depreciation. 

The  following  tabulation  shows  the  detailed  recapitulation  of 
the  Commission's  engineers'  appraisal. 

[Tabulation  showing  original  cost  of  $203,324  and  reproduction 
cost  of  $316,500  omitted.] 

The  reproduction  cost  new  less  depreciation  as  developed  by 
the  Commission's  Engineers  amounts  to  $291,319. 

The  following  tabulation  sets  forth  the  various  evidences  of 
physical  value  presented  in  this  matter: 

Face  amount  stocks  and  bonds  $205,000.00 

Ktocks,  bonds,  and  notes   245,500.00 

Stocks,  bonds,  notes,  and  accrued  interest  271,678.00 

Adjusted  book  cost,  physical  property 189,724.00 

Pratt  appraisal,  plus  additions 217,349.00 

Commission's  engineers',  original  cost  203,324.00 

Commission's  engineers',  reproduction  cost 316,500.00 

BeproductioH  cost,  less  depreciation 291,319.00 

Working  Capital. 

fl]  The  engineering  staff  of  the  Commission  in  arriving  at  an 
allowance  for  working  capital  has  computed  the  cost  of  the 
material  and  supplies  exclusive  of  gas  manufacturing  material 
and  added  thereto  the  cost  of  three  months'  coal  supply,  two 
months'  residual  supply  and  pay  roll  requirements  for  two 
months.  In  this  manner  the  engineers  arrive  at  a  total  require- 
ment of  $19,376  for  working  capital. 
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It  is  the  claim  of  the  company  that  owing  to  the  location  of 
the  city  and  gas  plant  that  all  coal  must  be  received  by  boat  and 
for  that  reason  it  is. more  economical  to  purchase  a  year's  supply 
at  one  tim^.  The  gas  company  has  an  annual  consumption  of 
approximately  3600  tons  and  the  company  claims  that  in  com- 
puting working  capital  allowance,  4000  tons  should  be  used  as  a 
basis;  the  excess  to  be  used  in  reserve  as  a  safety  factor. 

[2]  The  company  also  claims  that  at  current  prices  the  4000 
tons  of  coal  will  cost  $28,000.  If  it  is  necessary  for  .the  com- 
pany to  purchase  its  yearly  supply  of  coal  at  one  time,  it  would 
make  an  average  for  the  year  of  only  2000  tons,  because  at  the 
end  of  the  year  the  coal  would  nearly  all  have  been  used.  If  the 
gas  company  uses  4000  tons  a  year  and  should  get  2000  tons  in 
May  and  2000  tons  in  November,  the  average  amount  of  coal-  on 
liand  for  the  year  would  be  1000  tons.  We  believe  that  an 
average  of  1500  tons  is  a  fair,  amount  to  use  in  figuring  working 
capital.  The  following  table  represents  a  fair  allowance  for 
working  capital : 

CoalBtQck    ....,......:...,..*., $10,500.00: 

Materials  and  supplies ., 3,334.5£ 

Residuals  and  pay  roll ..: 7,500.00 

$21,394.52 

Ooing  Concern  Value. 

Going  value  has  been  described  as  being  the  difference  in  value 
between  two  identical  utilities,  one  of  which  is  a  going  concerm, 
having  sufficient  customers  connected  to  its  lines  to  consume  its 
output,  and  an  efficient  working  organization,  while  the  other  is 
not  a  going  concern,  has  no  customers  to  consume  its  output  and 
lias  not  an  efficient  working  organization,  with  years  of  experi- 
ence behind  it. 

If  early  losses — ^losses  from  operation  or  cost  of  developing 
the  business  were  to  be  used  as  a  guide  in  determining  "going 
concern  value,"  in  this  case  the  intangible  values  would  exceed 
the  cost  of  the  physical  property. 

[3]  At  the  present  time,  Sault  Ste.  Marie  is  not  what  could 
be  termed  a  good  gas  town  for  the  reason  that  the  number  of 
meters  per  population  is  too  small  and  the  sales  per  meter  are 
far  below  the  average.  Any  increase  in  sales  must  of  necessity 
accrue  from  a  more  thorough  saturation  of  the  present  popula- 
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tion,.  or  from  new  industrial  works,  which  will  take  a  consid- 
erable quantity  of  gas. 

Inasmuch  as  the  Sault  Ste.  Marie  Gas  &  Electric  Company, 
prior  to  its  coming  under  state  regulation  was  serving  its  custo- 
mers  at  Sault  Ste.  Marie  under  a  franchise  contract,  we  do  not 
believe  this  Commission  can  give  consideration  to  any  losses, 
which  it  may  have  sustained  during  that  period.  We  do  feel 
that  we  should  give  consideration  to  the  difference  in  the  value 
of  the  gas  plant  as  it  now  stands  with  its  customers  attached  and 
what  the  bare  plant  would  be  worth  without  its  customers 
attached. 

Vcdue.  <  - 

After  giving  due  consideration  to  all  evidences  of  value  of  the 
physical  property,  also  working  capital  and  going  concern  value, 
we  are  of  the  opinion  that  a  fair  value  of  the  used  and  useful 
properly  of  the  Sault  Sta  Marie  Gas  &  Electric  Company,  lo- 
cated in  the  city  of  Sault  Ste.  Marie  and  devoted  to  public  serv« 
ice,  is  $245^000  for  rate-making  purposes. 

Haie. 

A  rate  base  having  been  found,  we  will  now  consider  .what  rate 
should  be  applied  so  that  the  revenues  of  the  company  will  Im 
sufficient  to  meet  the  necessary  and  reasonable  operating 
expenses,  provide  a  sufficient  reserve  to  take  care  of  depreciation 
of  the  property  and  also  to  allow  a  reasonable  return  upon  the 
valuation  heretofore  determined. 

The  costs  which  must  be  met  by  a  gas  utility  in  the  rendering 
of  gas  service  may  be  classified  as  follows: 

1.  Cost  of  production  materials. 

2.  Cost  of  deriving  from  the  production  materials,  the  salable 
products. 

3.  Cost  of  current  maintenance  and  repairs  of  production 
equipment  and  structures. 

4.  Cost  of  transmitting  and  distributing  the  products  to  the 
ijonsumer. 

5.  Cost  of  current  maintenance  and  repairs  of  the  distribution 
system  equipment. 

6.  Cost  of  reading  meters,  keeping  customers'  accounts,  bill- 
ing and  collecting  for  gas  furnished 
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7.  Ccwst  of  keeping  the  general  books  and  records  of  account 

8.  Cost  of  supervision. 

Coal  is  the  principal  item  entering  into  the  cost  of  raw 
materials  of  production  at  Sault  Ste.  Marie  and  affects  the  ulti- 
mate cost  of  gas  to  the  consumer. 

The  increase  in  the  cost  of  coal  during  the  last  eight  years  has 
been  approximately  175  per  cent. 

The  cost  of  production  labor  in  a  gas  plant  has  increased  from 
100  per  cent  in  some  cases  to  200  per  cent  and  over  in  others. 

From  the  testimony  in  this  case  we  are  of  the  opinion  that  the 
following  tabulation  fairly  represents  the  cost  of  manufacturing 
gas  in  the  city  of  Sault  Ste.  Marie,  and  the  rate  which  should 
be  received : 

EscpenaeM, 

MCu.Pt. 

Manufacturing  less  reniduals,  or  net  cost  in  holder 665 

Allowance  for  gas  lost 04 

Distribution  expenses   064 

Utilization   015 

Commercial 051 

New  business 005 

Genera]    149 

Undistributed,  including  taxes  161 

Net  cost  at  burner 1.15 

To  this  should  be  added  an  amount  to  take  care  of  depreci- 
ation. 

[4]  We  now  come  to  consideration  of  the  amount  of  money 
necessary  to  be  raised  }.o  allow  so  fair  return  upon  the  valuation 
heretofore  found  of  $245,000.  A  utility  should  earn  such  a 
return  as  will  attract  capital  and  allow  the  utility  to  finance 
whenever  the  same  is  necessary.  If  this  company  should  at  this 
time  be  required  to  spend  $25,000  in  making  extensions  and  bet- 
terments and  it  became  necessary  for  the  company  to  go  into 
the  market  and  sell  bonds,  to  secure  this  money,  it  is  safe  to  say 
that  the  company  could  not  sell  its  bonds,  drawing  7  per  cent  at 
par.  Many  utilities  of  this  state  have  found  it  necessary  to  sell 
bonds  so  as  to  net  from  8  per  cent  to  10  per  cent,  in  order  to 
secure  money  to  meet  the  demands  of  the  public  in  making 
extensions  and  betterments.  There  are  many  utilities  in  Mich- 
igan, which,  if  allowed  to  charge  a  rate  which  would  produce  to 
the  company  a  fair  return,  the  rate  wotild  be  so  high  that  the 
P.U.R.1921B. 
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traffic  would  not  Btand  it,  and  as  a  result  revenue  would  be 
decreased.  We  believe  that  under  all  the  circumstances,  it  would 
be  to  the  interest  of  this  utility  and  also  to  the  public  to  allow  a 
return  of  7  per  cent  on  the  $245,000,  or,  $17,150,  annually. 

It,,  therefore,  follows  that  the  average  price  which  the  com- 
pany should  receive  for  all  of  its  gas  sold  is  as  follows : 

Net  cost  at  burner  • $1.09 

Depreciation 112 

Keturn .49 

Total  average  price $1,762 

Readiness-to-Serve  Charge. 

[5]  There  are  certain  fixed  charges  common  to  all  users. 
When  a  customer  asks  the  company  to  furnish  gas,  the  company 
is  obliged  to  spend  a  certain  amount  before  it  can  render  service, 
in  the  way  of  constructing  a  pipe  line  to  the  premises  and  the 
purchase  and  installation  of  a  meter.  This  expense  is  incurred 
by  the  company  for  the  applicant  alone:  such  expenditure  does 
not  benefit  any  other  customer  in  any  way.  After  the  connection 
is  made  and  the  applicant  gets  gas,  it  becomes  necessary  for  the 
company  each  month  to  read  the  meter,  report  the  same  to  the 
office,  have  same  entered  upon  the  books  of  the  company,  bills 
made  out  and  the  money  collected.  It  will,  therefore,  be  seen 
that  the  expense  of  installing  the  service,  of  reading  the  meter 
and  keeping  it  in  repair,  entering  the  charges  upon  the  books  of 
the  company,  billing  the  user  and  collecting  the  same,  are  all 
made  for  the  benefit  of  the  user  alone.  If  each  customer  should 
pay  to  the  company  the  actual  expense  he  causes  the  company, 
and  all  pay  the  same  price  for  gas,  we  would  have  an  ideal  con- 
dition. Where  the  cost  of  installation  is  the  same,  the  cost  to  the 
company  in  keeping  the  meter  in  repair,  reading  it  monthly, 
making  necessary  book  entries,  billing,  and  collecting  the  amount 
due,  is  the  same  whether  the  user  uses  10,000  cubic  feet  per 
month,  or  100  cubic  feet  per  month.  A  readiness-to-serve  charge 
has  been  adopted  by  a  majority  of  the  states,  and  we  believe  it 
comes  nearer  to  doing  exact  justice,  than  a  flat  rate. 

People  who  are  not  accustomed  to  it  are  likely  to  feel  that  the 
service  charge  added  to  the  rate  per  thousand  is  the  rate  per 
thousand  they  are  being  charged.  The  average  consumption  of 
P.U.R.1921E. 
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gas  in  Sault  Ste.  Marie  is  approximately  2000  cubic  feet  per 
month  per  meter.  A  serrice  charge  of  50  cents  per  month  to 
the  average  user  would  mean  25  cents  per  thousand  cubic  feet 
As  an  average  rate  of  $1,742  is  what  the  company  should  re- 
ceive, we  believe  that  a  service  charge  of  50  cents  per  month 
plus  $1.50  net  per  thousand  cubic  feet  of  gas  sold,  would  be  a 
proper  charge  for  the  Sault  Ste.  Marie  Gas  &  Electric  Company 
to  make.  This  means  a  rate  to  the  average  user  of  $1,76  per 
thousand  cubic  foot 

We  believe  that  the  Sault  Ste.  Marie  Gas  &  Electric  Company 
should  let  the  city  of  Sault  Ste.  Marie  have  the  use  of  its 
calorimeter  at  any  and  all  times  for  the  purpose  of  testing  gas. 

[6]  We  believe  that  the  monthly  average  value  of  the  gas 
furnished  should  be  530  B.T.TJ.,  with  an  allowable  maximum 
and  minimum  variation  not  exceeding  5  per  cent  of  the  average 
in  either  direction. 

The  pressure  of  the  gas  at  the  consumer's  meter  should  at  all 
times  be  not  less  than  2  inches  water  column  and  not  greater 
than  9  inches  water  column* 

The  company  should  also  be  required  to  furnish  this  Commis- 
sion on  or  before  the  20th  day  of  each  month  a  detailed  state- 
ment of  its  operating  revenues  and  operating  expenses  for  the 
previous  month. 

This  Commission  will  retain  jurisdiction  over  this  matter  and 
will  upon  its  own  motion  or  upon  a  petition  of  the  gas  company 
or  the  city  of  Sault  Ste.  Marie  change  or  modify  the  forgoing 
rates  or  conditions  of  service,  as  conditions  may  justify. 

An  order  in  accordance  with  this  opinion  will  issue. 

Samuel  Odell,  Earl  R  Stewart,  William  M.  Smith,  William 

W.  Potter,  Commissioners^  concur. 
P.U.R.1921B. 
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Rules  and  regulations  adopted  by  Commissions  of  the  various 

states. 

ALABAMA. 
No  gas  standards  have  been  adopted  by  the  Commission. 

ARKANSAS. 

No  gas  standards  have  been  adopted.  The  Commission  has  lio 
Jurisdiction  over  utilities  within  incorporated  cities  and  towns. , 

ARIZONA. 

Rules  relating  to  standards  of  service,  adopted  by  the  Arizona 
Commission,  to  be  observed  by  gas  and  electric  corporations,  were 
ordered  to  become  effective  from  and  after  May  1,  1916.  Re  Stand- 
ards for  Gas  &  Electric  Service,  P.n.R.1915B^  541. 

CALIFORNIA. 
£i.  Heating  Vaiue  Standard. 

(a)  Each  gas  utility  supplying  gas  for  domestic  or  commercial 
purposes,  either  directly  or  through  a  second  utility,  shall  establish 
and  maintain  a  standard  heating  value  for  its  product,  which  stand- 
ard shall  be  the  monthly  average  total  heating  value  of  the  gas  as 
delivered  to  consumers  at  any  point  within  one  mile  of  the  center  of 
distribution  in  any  city  and  county,  or  city  or  town  in  which  gas  is 
supplied  either  directly  or  indirectly  by  such  utility. 

(6)  Each  gas  utility  shall  file  with  the  Commission  as  a  part  of  its 
schedule  of  rates,  rules  and  regulations,  a  statement  of  the  standard 
heating  value  of  the  gas  supplied  by  it  to  its  consumers,  and  a  simi- 
lar statement  shall  be  inserted  in  its  schedule  of  rates,  rules  and  reg- 
ulations kept  open  to  public  inspection  at  each  office  or  location 
where  applications  for  service  are  received. 

(c)  No  standard  of  heating  value  established  by  any  gas  utility  as 
herein  provided,  shall  be  changed  in  any  way  by  such  utility  except 
with  the  specific  written  approval  of  the  Commission. 

(d)  In  any  city  and  county,  or  city  or  town  where  the  absolute 
pressure  of  gas  in  the  consumers*  meters  (defined  as  the  sum  of  the 
average  local  barometric  pressure  and  the  average  pressure  of  the  gas 
above  atmosphere  pressure)  is  less  than  equivalent  to  twenty-nine 
inches  of  mercury  pressure,  any  statement  published  by  the  utility 
as  to  the  average  heating  value  of  the  gas  supplied  shall  indicate  both 
the  heating  value  per  cubic  foot  measured  under  standard  conditions 
and  the  heating  value  per  cubic  foot  measured  under  the  total  pres- 
sure of  gas  in  the  meters  of  the  customers  of  that,  city,  in  order  that 
P.U.R.1921E. 
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the  heat  available  per  cubic  foot  of  gas  paid  for  may  be  made  clear. 
22.  Minimum  Average  Heating  Value, 

(a)  Unless  specifically  permitted  in  writing  by  the  Commission, 
no  gas  utility  supplying  manufactured  gas  for  domestic  or  commer- 
cial purposes  shall  supply  a  gas  which,  when  measured  under  stand- 
ard conditions,  shall  have  a  monthly  average  total  heating  value  of 
less  than  five  hundred  and  seventy  (570)  British  thermal  units  per 
cubic  foot. 

(6)  In  order  to  arrive  at  the  monthly  average  total  heating  value 
of  a  gas,  the  results  of  all  tests  of  total  heating  value  made  during 
any  calendar  month,  as  herein  provided,  shall  be  averaged  and  the 
resulting  figure  shall  be  taken  as  the  monthly  average;  provided, 
that  where  two  or  more  tests  are  made  on  any  one  day  the  average 
value  only  of  all  such  tests  shall  be  taken  as  the  heating  value  on 
such  day  in  determining  the  monthly  average. 

23,  Variations  in  Heating  Value, 

The  maximum  variation  from  the  standard  of  total  average  heat- 
ing value  of  manufactured  gas  established,  as  herein  provided,  shall 
at  no  time  exceed  30  British  thermal  units  per  cubic  foot. 

2^,  Calanmeter  Equipment, 

Each  gas  utility  shall  provide  and  maintain  testing  stations, 
equipped  with  a  calorimeter  of  a  type  approved  by  the  Comioisslou, 
and  all  necessary  accessories  therefor  as  follows: 

(a)  One  testing  station  at  each  gas  generating  or  producing  plant 
having  an  annual  output  of  20,000,000  cubic  feet  or  more. 

(b)  One  testing  station  at  some  central  point  shall  be  provided 
by  each  gas  utility  operating  two  or  more  gas  generating  or  produc- 
ing plants  or  distribution  systems  where  the  combined  annual  sales 
equal  or  exceed  20,000,000  cubic  feet. 

(c)  One  testing  station  at  or  near  the  center  of  distribution  of 
each  city  and  county  or  city  or  town  where  the  annual  sales  by  any 
gas  utility  equals  or  exceeds  20,000,000  cubic  feet  unless  relieved 
from  this  obligation  by  the  Commission. 

26,  Heating  Value  Tests. 

(a)  Each  gas  utility  maintaining  testing  stations  shall  determine 
daily  the  heating  value  of  the  gas  supplied  to  its  consumers,  in  plants 
having  an  annual  output  of  more  than  50,000,000  cubic  feet,  and  at 
testing  stations  in  communities  whel-e  the  annual  sales  of  the  utility 
are  more  than  50,000,000  cubic  feet ;  when  the  annual  sales  and  out- 
put are  less  than  the  above  such  heating  value  shall  be  determined  on. 
at  least  three  days  each  week. 

P.U.R.1921E. 
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(6)  Each  gas  utility  making  heating  value  determinations  as 
herein  provided,  shall  adopt,  subject  to  the  approval  of  the  Conmiis- 
sion,  a  standard  form  for  recording  the  results  of  each  such  test. 
Each  determination  of  heating  value  shall  be  recorded  upon  the 
form  adopted  for  that  purpose  and  such  forms  shall  be  retained  as  a 
permanent  chronological  record  at  the  station  where  made. 

£6.  Purity  of  Oas. 

(a)  Hydrogen  Sulphide.  No  gas  supplied  by  any  gas  utility  for 
domestic  or  conamercial  purposes  in  this  state  shall  contain  more 
than  a  trace  of  hydrogen  sulphide.  The  gas  shall  be  considered 
not  to  contain  more  than  a  trace  of  hydrogen  sulphide  if  a  strip  of 
white  filter  paper  moistened  with  a  solution  containing  five  per  cent 
by  weight  of  lead  acetate  is  not  distinctly  darker  than  a  second  paper 
freshly  moistened  with  the  same  solution  after  the  first  paper  has 
been  exposed  to  the  gas  for  one  minute  in  an  apparatus  of  approved 
form  through  which  the  gas  is  flowing  at  a  rate  of  approximately 
five  cubic  feet  per  hour,  the  gas  not  impinging  directly  from  a  jet 
upon  the  test  paper. 

(b)  Total  Sulphur  and  Ammonia.  No  gas  supplied  by  any  gas 
utility  for  domestic  or  commercial  purposes  shall  contain  more  than 
thirty  grains  of  total  sulphur,  and  more  than  five  grains  of  ammonia 
in  each  one  hundred  cubic  feet. 

(c)  Test  of  Oas  Purity.  Each  gas  utility  supplying  gas  for  domes- 
tie  or  commercial  purposes  shall  make  daily  tests  of  the  gas  leaving 
its  holders,  or  at  the  center  of  distribution  for  the  presence  of  hydro- 
gen sulphide  in  the  manner  above  specified.  Each  gas  generating  or 
producing  plant  having  an  annual  output  in  excess  of  one  hundred 
million  cubic  feet  of  eras  shall  be  equipped  with,  and  shall  maintain, 
such  apparatus  and  facilities  as  are  necessary  for  the  determination 
of  total  sulphur  and  ammonia  in  gas,  imd  each  utility  operating  such 
a  plant  shall  regularly  determine  and  keep  a  continuous  chronologi- 
cal record  of  the  amount  of  total  sulphur  and  ammonia  in  the  gas 
distributed  by  it.  The  records  herein  provided  shall  be  kept  at  the 
station  where  made. 

S7.  Standard  Pressure  of  Oas. 

(a)  Each  gas  utility  supplying  gas  for  domestic  or  commercial 
purposes  shall,  subject  to  the  approval  of  the  Commission,  adopt 
and  maintain  a  standard  pressure  of  gas  as  measured  at  the  outlet  of 
any  consumer's  meter.  In  adopting  such  standard  pressure,  each 
utility  may  divide  its  distributing  system  into  districts  and  establish 

a  separate  standard  pressure  for  each  such  district,  or  the  utility 

may  establish  a  single  standard  pressure  for  its  distributing  system 

as  a  whole. 

(b)   The  standard  pressure  adopted,  as  herein  provided,  shall  be 

P.U.R.1521E. 
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filed  with  the  Commission  as  a  part  of  each  gas  utilify^s  schedules  of 
rates,  rules,  and  regulations,  and  shall  be  clearly  set  forth  in  the 
schedules  of  rates,  rules  and  regulations  of  the  utility  kept  open  to 
public  inspection  at  each  oflSce  or  location  where  applications  for 
service  are  received. 

(c)  No  change  shall  be  made  by  any  gas  utility  in  the  standard 
pressure  adopted  by  it  for  any  district  or  system  without  the  approval 
of  the  Commission. 

B8.  Variations  in  Oas  Pressure. 

Gas  shall  be  supplied  by  each  gas  utility  to  domestic  and  commer- 
cial consumers  at  a  pressure  not  varying  by  an  amount  more  than 
fifty  (50)  per  cent  above  or  below  the  standard  pressure  which  the 
utility  has  adopted  for  a  district  or  system,  as  herein  provided,  and 
no  such  variation  in  pressure  in  case  of  low  pressure  delivery  shall 
be  more  than  l.iat  equivalent  to  four  (4)  inches  of  water  column, 

^9.  Minimum  and  Maximum  Oas  Pressure. 

The  pressure  of  gas  supplied  by  any  gas  utility  to  domestic  or 
commercial  consumers,  as  measured  at  the  outlet  of  any  such  con- 
sumer's meter,  shall  not  be  less  than  two  inches  nor  more  than  twelve 
inches  of  water  pressure. 

Effective  1919. 

In  Re  Coast  Counties  Gas  &  E.  Co.  Decision  No.  6323,  Appli- 
cation No.  4268,  May  12,  1919,  the  Commission  said  that  gas  of  a 
heating  quality  of  from  500  to  520  B.T.XJ.  was  unsatisfactory,  and 
the  utilil^  was  required  to  improve  the  quality  of  its  gas  to  a  min- 
imum average  of  650  B.T.U.  per  cubic  foot.  (Anno.  P.U.R.1919E, 
288.) 

A  utility  serving  mixed  artificial  and  natural  gas,  was  authorized 
to  vary  the  heating  capacity  of  the  artificial  gas  served  so  as  to  obtain 
a  more  constant  use  of  natural  gas.  Be  Midway  Gas  Co.  P.XJ.R. 
1920C,  624. 

The  Commission  would  not  authorize  a  definite  reduction  in  the 
heat  content  of  gas  during  an  emergency,  but  authorized  its  repre- 
sentative in  direct  control  of  the  industry  to  allow  such  reduction  as 
might  be  found  necessary.    Be  Midway  Gas  Co.  P.TJ.R.1921B,  730. 

In  one  case,  the  Commission  provided  for  the  personal  presence 
of  a  member  of  its  engineering  staff  during  an  emergency,  to  act  un- 
der certain  definitely  established  rules  and  principles  covering  the  di- 
vision of  gas  between  utilities,  quality  of  gas  to  be  served,  and  prior- 
ity of  various  gas  users.    Re  Midway  Gas  Co.  P.XJ.R.1921B,  730. 

COLOEADO. 

General  and  special  rules  regulating  the  service  of  gas,  electrio, 
P.U.R.1921E. 
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and  water  utilities  were  adopted  by  the  Colorado  Commission  to  be 
effective  January  1,  1917.  Be  Bules  Begulating  Gas^  E.  &  Water 
Service,  P.U.B.1916F,  851. 

In  Be  Pueblo  Gas  &  Fuel  Co.  Case  No.  112,  Jan.  31,  1918, 
the  Commission  permitted  an  increase  in  the  rates  for  gas,  notwith- 
standing the  gas  did  not  reach  the  standards  for  heating  value  set 
by  the  Commission,  since  the  Commission  thought  iiiat  it  was  possi- 
ble that  the  heating-value  standards  established  by  it  were  excessive 
for  gas  made  from  the  coal  available.    (Anno.  P.n.B.1918C,  393). 

CONNECTICXJT. 

The  Commission  reduced  its  hearing  standard  for  gas  to  528  total 
B.T.tr.  per  cubic  foot  as  the  minimum.  Be  Calorific  Standard  or 
Heating  Value  for  Gas,  Docket  No.  1447,  Sept  10,  1918,  P.U.B. 
1919B,  1037. 

DISTBICT  OP  COLUMBIA. 
Heating  Value. 

The  monthly  average  total  heating  value  of  gas  for  any  calendar 
month  supplied  by  any  gaslight  company  shall  not  be  less  than  600 
B.T.tr.  per  cubic  foot  of  gas  nor  shall  the  daily  total  heating  value 
of  the  gas  for  any  day  fall  below  550  B.T.U.  per  cubic  foot  of  gas. 

The  tests  for  heating  value  shall  be  made  at  any  of  the  Commis- 
sion's testing  stations,  and  may  be  made  at  any  hour  of  the  day  or 
night.  The  daily  total  heating  value  for  any  day  shall  be  the  average 
of  all  tests  made  on  that  day:  Provided,  That  if  the  test  made  at 
any  station  of  the  gas  supplied  by  any  gaslight  company  shows  a  total 
heating  value  of  less  than  600  B.T.U.  then  at  least  one  other  test  of 
the  gas  supplied  by  that  company  shall  be  made  on  the  same  day  and 
the  average  of  the  results  of  the  tests  thus  obtained  shall  be  taken  as 
the  daily  total  heating  value  of  the  gas  for  that  day. 

The  monthly  average  total  heating  value  for  any  calendar  month 
shall  be  the  average  of  all  the  daily  total  heating  values  during  that 
calendar  month:  Provided,  That  this  value  shall  be  the  average  of 
not  less  than  20  daily  total  heating  values  during  that  calendar 
month. 

Impurities. 

The  gas  supplied  by  any  gaslight  company  shall  not  show  the  pres- 
ence of  any  hydrogen  sulphide  and  shall  contain  not  more  than  30 
grains  of  total  sulphur  in  100  cubic  feet  of  gas  and  not  more  than. 
5  grains  of  ammonia  in  100  cubic  feet  of  gas. 

The  gas  supplied  by  each  gaslight  company  shall  be  tested  for 
hydrogen  sulphide  at  any  of  the  Commission's  testing  stations  by 
pIu.R.1921E. 
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exposing  a  strip  of  white  filter  paper,  freshly  moistened  with  a  solu- 
tion containing  6^  per  cent  by  weight  of  lead  acetate  to  a  stream  of 
the  gas  flowing  at  the  rate  of  5  cubic  feet  per  hour  for  one  minute. 
The  gas  shall  not  impinge  directly  from  a  jet  upon  the  test  paper. 
The  gas  shall  be  judged  free  from  hydrogen  sulphide  if  the  paper 
thus  exposed  shall  show  no  darkening  preceptible  when  compared 
with  another  similar  strip  of  paper  which  is  wet  with  the  same  solu- 
tion but  has  not  been  exposed  to  the  gas. 

The  determination  of  total  sulphur  and  ammonia  in  the  gas  sup- 
plied by  any  gaslight  company  shall  be  made  at  any  of  the  Conmiis- 
sion's  testing  stations. 

Volumes  of  gas  specified  in  these  regulations  shall  be  understood 
to  be  at  a  temperature  of  60  degrees  Fahrenheit,  under  a  pressure  of 
30  inches  of  mercury,  and  saturated  with  water  vapor. 

Pressure. 

The  gas  supplied  by  any  gaslight  company  shall  be  maintained  at 
a  pressure  of  never  less  than  2  inches  nor  more  than  6  inches  of  wa- 
ter pressure,  measured  at  the  outlet  of  the  company's  service  pipe  to 
any  consumer  or  to  any  of  the  Commission's  testing  stations,  and 
the  daily  variation  in  said  pressure  during  any  day  at  any  such  out- 
let shall  never  exceed  100  per  cent  of  the  minimum  pressure  at  that 
outlet  for  that  day. 

Effective  1914. 

FLOEIDA. 

The  Commission  has  no  jurisdiction  over  gas  utilities. 

GEORGIA. 

The  Commission  ha«  no  general  standard  for  all  companies,  but 
has  ixL  a  number  of  individual  cases  prescribed  a  monthly  average  of 
575  B.T.U.'s  with  no  single  reading  below  550  B.T.U.'s. 

HAWAII. 
This  Commission  has  not  fixed  standards  of  service  for  gas  utili- 
ties. 

IDAHO. 

This  Commission  has  not  fixed  standards  of  service  for  gas  utili- 
ties. 

ILLINOIS. 

Rule  18.    Pressure  Regulation, 

(a)  The  pressure  of  gas  supplied  by  any  utility,  as  measured  at 
the  outlet  of  any  consumer's  meter,  shall  not  be  less  than  two  inches 
nor  more  than  ten  inches  of  water  pressure  except  where  greater 
pressure  is  specified  and  provided  for  in  the  contract  between  the 
P.U.R.1021E. 
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utility  and  the  consumer,  and  provided  there  be  no  unfair  and  un- 
reasonable discrimination  or  preferences.  Within  said  limits  the 
daily  variation  of  pressure  at  the  outlet  of  any  one  meter  on  the  sys- 
tem shall  never  be  greater  than  one  hundred  per  cent  of  the  mimi- 
mum  pressure  at  that  outlet,  provided  that  variations  in  pressure 
entirely  beyond  the  control  of  the  utility  shall  not  be  considered  as  a 
violation  of  this  rule. 

Variations  of  pressure  in  excess  of  those  specified  above  caused  (1) 
by  operations  of  the  consumer  in  violation  of  his  contract  or  of  the 
rules  of  the  utility  (2)  by  infrequent  and  unavoidable  fluctuations 
of  short  duration  due  to  conditions  of  operation  or  (3)  by  the  ac- 
tion of  the  elements,  shall  not  be  considered  an  infraction  of  this 
rule. 

Rule  19,    Pressure  Surveys, 

(a)  Each  utility  shall  make  pressure  surveys  at  such  intervals  and 
of  such  comprehensiveness  as  may  be  necessary  to  keep  itself  fully 
informed  regarding  the  character  of  the  service  being  furnished  from 
its  system. 

(6)  All  charts  and  readings  taken  in  pressure  surveys  shall  be 
preserved  and  filed  in  a  systematic  manner,  accompanied  by  such 
information  as  may  be  required  to  show  the  date,  hour,  and  place  of 
the  test,  the  instrument  used,  and  the  name  of  the  person  making 
the  test. 

(c)  For  use  in  making  pressure  surveys,  each  utility  shall  pro- 
vide one  or  more  pojrtable  graphic  recording  pressure  gauges  and 
shall  make  frequent  measurements  of  the  gas  pressure  and  of  the 
pressure  variation  throughout  the  system. 

(d)  In  each  city  where  a  utility  has  more  than  five  hundred  (500) 
gas  consumers  a  pressure  gauge  shall  be  kept  in  continuous  use  at 
some  fixed  point  suitably  located  to  reflect  changes  in  pressure  aris- 
ing through  changes  in  plant  operation.  This  instrument  shall  not 
be  used  as  a  portable  gauge  in  making  pressure  surveys.  In  other 
cuties  or  villages,  portable  recording  pressure  gauges  used  in  making 
surveys  shall  so  far  as  practicable  be  kept  in  continuous  use. 

Rule  SO.    Heating  Value  and  Calorimeter  Equipment. 

(a)  Heating  Vdlus. — Each  utility  furnishing  manufactured  gas 
shall  supply  gas  which  at  any  point  at  least  one  mile  from  the  plant, 
and  tested  in  the  place  where  it  is  consumed,  shall  have  a  monthly 
average  total  heating  value  of  not  less  than  565  British  thermal 
units  per  cubic  foot,  and  at  no  time  shall  the  total  heating  value  of 
the  gas  at  such  point  be  less  than  530  British  tliermal  units  per 
cubic  fooL 

To  arrive  at  the  monthly  average  total  heating  value,  the  results 
of  all  tests  made  on  any  one  day  shall  be  averaged,  and  the  average  of 
all  such  daily  averages  shall  be  taken  as  the  monthly  averages. 
P.U.R.1921E.  22 
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In  case  gas  is  carried  by  mains  at  five  pounds  pressure  or  over  per 
square  inch,  there  shall  be  an  allowance  in  the  service  of  such  high 
pressure  district  of  35  British  thermal  units  per  cubic  foot  in  the 
monthly  average,  and  the  minimum  heating  value  shall  not  fall 
below  520  British  thermal  units  per  cubic  foot.  No  utility  shall  low- 
er its  present  standard  heating  value  without  first  obtaining  in  writ- 
ing the  consent  of  the  Commission. 

(6)  CcUorimeier  Equipment. — Each  utility  whose  gas  output  ex- 
ceeds  fifteen  million  cubic  feet  per  year  shall  equip  itself  with  a  com- 
plete standard  calorimeter  outfit  of  a  type  approved  by  the  Commis- 
sion and  shall  test  the  heating  value  of  manufactured  gas  on  at  least 
five  days  each  week  and  of  natural  gas  at  least  three  times  a  year  in 
municipalities  where  the  output  exceeds  fifteen  million  cubic  feet  per 
year.  In  other  communities  such  tests  shall  be  made  from  time  to 
time  as  the  Commission  may  require.  The  methods  of  test  shall  be 
in  accordance  with  the  best  practice. 

In  determining  the  acceptability  of  equipment  and  methods  of 
testing,  the  Commission  will  be  guided  by  the  recommendations  of 
the  National  Bureau  of  Standards,  if  this  is  deemed  to  be  necessary 
and  practical.  Rules  accepted  as  the  standard  guide  to  the  methods 
of  gas  testing  shall  be  issued  by  each  utility  and  posted  in  a  conspka- 
ous  place  near  the  point  where  the  testing  is  done. 

Tlie  results  of  every  heating  value  test  made  by  the  utility  shall 
be  kept  on  file  together  with  all  data  taken  at  the  time  of  the  test 
in  sufficiently  complete  form  to  permit  the  convenient  checking  of 
the  methods  employed  and  the  calculations. 

(c)  Definition  of  a  Cubic  Foot  of  Oas. — For  testing  purposes,  a 
cubic  foot  of  gas  shall  be  taken  to  be  the  amount  of  gas  in  a  volume 
of  one  cubic  foot  when  saturated  with  water  vapor,  at  sixty  degrees 
Fahrenheit,  and  at  a  pressure  of  thirty  inches  of  mercury. 

For  the  purpose  of  measurement  to  a  consumer,  a  cubic  foot  of  gas 
shall  be  the  amount  of  gas  in  a  volume  of  one  cubic  foot  under  the 
conditions  existing  in  such  consumer's  meter,  as  and  where  installed ; 
provided  consumer's  meter  shall  not  be  set  so  close  to  any  source  of 
artificial  heat  as  to  subject  it  to  a  temperature  exceeding  seventy- 
five  det^rees  Fahrenheit. 


^o* 


Rule  21.    Purity  of  Oas. 

(a)  Hydrogen  Sulphide. — Manufactured  gas  distributed  in  this 
state  shall  not  contain  more  than  one  grain  of  hydrogen  sulphide  per 
hundred  cubic  feet.  Any  test  approved  by  the  Commission  may  be 
used  for  the  determination  of  hydrogen  sulphide.  This  purity  re- 
quirement will  be  considered  as  satisfied  if  a  strip  of  white  filter 
paper,  recently  moistened  with  a  solution  of  100  grains  of  lead  ace- 
tate in  100  cubic  centimeters  of  water,  be  exposed  to  the  gas  for  one 
and  one-half  minutes  in  an  apparatus  previously  purged,  through 
P.U.R.1921E. 
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which  the  gas  is  flowing  at  the  rate  of  approximately  five  cubic  feet 
per  hour,  the  gas  not  impinging  directly  from  a  jet  upon  the  test 
paper,  and  after  this  exposure  the  test  paper  be  found  not  distinctly 
darker  than  a  second  paper  freshly  moistened  with  the  solution  and 
not  exposed  to  the  gas.  Test  papers  shall  be  kept  for  one  year  by  a 
safe  and  secure  method,  and  shall  be  available  to  the  Commission  if 
and  when  desired  in  that  period. 

(b)  Total  Sulphur, — Manufactured  gas  distributed  in  this  state 
shall  not  contain  more  than  thirty  grains  of  total  sulphur  per  hun- 
dred cubic  feet. 

(c)  TesU  of  Oa$  Purity. — Each  utility  supplying  manufactured 
gas  shall,  for  the  purposes  of  record,  daily  test  the  gas  leaving  its 
holders  for  the  presence  of  hydrogen  sulphide  in  the  manner  speci- 
fied. 

Each  utility  supplying  manufactured  gas  whose  sales  exceed  fifty 
million  cubic  feet  of  gas  per  year  shall  provide  and  maintain  such 
Approved  apparatus  and  facilities  as  are  necessary  for  the  determina- 
tion of  total  sulphur;  and  each  such  utility  shall  at  least  once  a 
week  determine  and  put  on  record  the  amount  of  total  sulphur  in 
the  gas  distributed  by  it. 

Effective  1921. 

British  thermal  units  arer  a  fairer  gas  standard,  in  the  present 
stage  of  the  art,  than  candle  power.  Springfield  y.  Springfield  Gas 
&  E.  Co.  P.U.R.1916C,  281. 

The  Commission  approved  an  agreement  between  the  utility  and 
its  consumers  that  the  quality  of  gas  to  be  furnished  shall  be  in  ac- 
cordance with  the  standards  of  service  for  gas  approved  by  the  Com- 
mission, with  the  exception  of  heating  quality  to  be  determined  ac- 
cording to  rule  16,  substituting  600  and  565  B.T.U.  per  cubic  foot 
instead  of  565  and  530,  respectively  provided  for  in  the  rules.  Win- 
netka  v.  North  Shore  Gas  Co.  P.U.R.1917B,  793. 

The  expense  of  adjusting  gas  appliances  to  conform  to  a  change  in 
the  calorific  value  of  the  gas,  or  the  substitution  of  a  heating  for  a 
lighting  standard,  should  be  borne  by  the  company.  Re  Public  Serv- 
ice Co.  P.U.R.1918D,  240. 

It  is  the  dirty  of  a  gas  company  to  use  every  effort  to  furnish  its 
patrons  with  gas  sufficient  in  quantity  and  of  a  quality  at  least  equiv- 
alent to  the  minimum,  standards  prescribed  by  the  Commission  in 
General  Order  No.  20.  Re  Central  Illinois  Pub.  Service  Co. 
P.U.R.1920E,  223. 

In  Re  Public  Service  Co.  P.XJ.R.1918D,  240,  at  page  260,  the  Com- 
mission discusses  the  desirability  of  having  uniform  standard  of  gas 
service  in  municipalities  served  by  the  same  company. 

INDIANA. 

Standards  of  purity  of  gas,  containing  provisions  with  reference  to 
P.U.B.192IE. 
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the  amount  of  sulphur,  hydrogen  sulphide,  and  pressure.  Vineennes 
V.  Central  States  Gas  Co.  P.U.R.1919A,  169. 

General  rules  and  standards  for  the  regulation  of  artificial  gas 
utilities  in  the  state,  the  standard  of  heating  value  heing  reduced 
from  600  to  670  B.T.U.  Ee  Standards  of  Service  for  Artificial  Gas 
UtiUties,  P.U.R.1920F,  844. 

Discussion  of  eflfect  of  fluctuation  in  heating  value  of  gas.  Ee 
Northern  Indiana  Gaa  &  E.  Co.  P.tr.E.1920D,  470,  at  page  477. 

IOWA. 
The  Iowa  Commission  has  no  jurisdiction  over  gas  utilities. 

KANSAS. 
Rtde  2.    Heating  Value. 

{a)  No  utility  shall  offer  for  sale  to  the  consumers  in  TTansaa 
natural  gas  having  a  heating  value  lower  than  800  British  Thermal 
Units  per  cubic  foot,  except  by  permission  of  the  Conmiission. 

(h)  The  heating  value  of  natural  gas  shall  be  determined  at  least 
semi  weekly,  except  when,  in  the  opinion  of  the  Conmiission,  condi- 
tions warrant  a  different  period  of  time. 

(c)  When  a  distributing  utility  obtains  its  supply  from  a  pipe-line 
or  producing  utility  it  shall  be  deemed  suflBcient  for  the  pipe-line  or 
producing  utility  to  make  one  determination  and  report  covering  the 
heating  value  of  gas  furnished  any  group  of  cities,  provided  suci  de- 
termination is  made  at  a  point  on  the  line  beyond  which  no  addi- 
tional gas  enters,  and  that  conditions  are  such  that  the  samples 
tested  may  be  accepted  as  fair  averages  of  the  gas  furnished  the 
cities  in  question. 

{d)  When  such  determinations  are  made  by  a  pipe-line  or  produc- 
ing utility,  a  certificate  shall  be  furnished  the  Commission,  naming 
the  cities,  and  a  copy  of  the  certificate  shall  also  be  furnished  the  dis- 
tributing utility  in  each  city  so  supplied.  When  considered  neces- 
sary, the  Commission  will  require  separate  determinations  to  be 
made  in  each  of  the  cities  so  supplied. 

(e)  Each  pipe-line  or  producing  utility,  whether  engaged  in  dis- 
tributing its  own  output  or  not,  whose  total  gas  output  exceeds 
twenty  million  cubic  feet  per  year,  shall  equip  itself  with  a  complete 
standard  calorimeter  outfit  approved  by  the  Commission.  Utilities 
doing  a  smaller  volume  of  business  may  have  their  testing  done  by 
any  other  utility  having  an  approved  calorimeter. 

(/)  All  operating  pipe-line  and  producing  utilities  shall  furnish 
chemical  analyses  of  the  gas  from  any  or  all  wells  from  which  their 
supply  is  obtained,  at  such  times  as  the  Commission  may  require. 
P.U.R.1321E. 
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Rvie  3.  Pressure. 

(a)  Distributing  utilities  shall  furnish  gas  at  a  pressure  of  not  less 
than  two  ounces  or  more  than  eight  ounces  as  measured  at  the  con- 
sumer's meter  outlet.  Pipe-line  or  producing  utilities  shall  furnish 
it  to  the  distributing  utilities  under  such  conditions  as  will  make  this 
possible. 

(6)  The  daily  variation  at  any  consumer's  meter  shall  not  exceed 
JOO  per  cent  of  the  minimum  pressure  at  said  meter, 

(c)  Gas  under  higher  pressure  may  be  furnished  by  special  con- 
tract providing  there  is  no  unfair  or  unreasonable  preference  or  dis- 
crimination, copies  of  all  such  contracts  to  be  filed  with  the  Commis- 
sion. 

(d)  It  shall  not  be  considered  as  a  violation  of  Rule  3  should  com- 
pliance therewith  be  rendered  impossible  by  unusual  operating  con- 
ditions. 

Rule  4'    Pressure  Surveys. 

Graphic  recording  portable  pressure  gauges  shall  be  provided  by 
each  distributing  utility,  which  shall  make  frequent  measurements  of 
the  gas  pressure  and  pressure  variations,  and  preserve  the  records 
thereof  as  hereinafter  provided. 

EflEective  1915. 

Amendment  of  April  13, 1921. 

VII. 

A  reasonable  and  efficient  pressure  for  domestic  use  is  hereby  de- 
fined to  be  not  less  than  four  ounces  nor  more  than  eight  ounces.  A 
pressure  less  than  four  ounces  is  declared  to  be  generally  insufficient 
and  unsatisfactory.  Upon  proper  showing  by  the  distributing  com- 
pany that  a  different  pressure  will  render  an  efficient  and  sufficient 
service  to  the  consumer  in  any  section  whose  pressure  is  indicated 
by  any  particular  gauge,  the  same  may  be  established  as  a  normal 
operating  pressure,  upon  application  and  approval  by  the  Public 
Utilities  Commission. 

VIII. 

The  approved  operating  pressure  shall  be  recorded  in  the  office  of 
the  gas  company,  and  a  copy  of  the  record  of  the  same,  showing  the 
location  of  the  gauge  to  which  it  applies,  shall  be  filed  with  the  city 
clerk  and  the  Public  Utilities  Commission. 

It  is  Further  Ordered,  That  when  the  gas  pressure  shall  register 
less  than  75  per  cent  of  the  approved  operating  pressure  at  any  pres- 
sure-recording gauge,  the  company  in  charge  thereof  shall  take  the 
same  into  consideration  in  making  its  charges  for  gas  service  to  its 
P.U.R.1921E. 
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customers  incltided  in  the  district  the  pressure  of  which  is  indiiiated 
by  such  recording  gauge^  in  accordance  with  the  following: 

For  each  hour  or  fraction  thereof  during  which  the  pressure  is  leas 
than  75  per  cent  of  the  normal  operating  pressure  and  above  25  per 
cent  of  said  pressure,  there  shall  be  made  a  reduction  of  .003  of  the 
total  amount  of  the  bill  for  the  month  during  which  such  shortage 
occurs. 

For  each  hour  during  which  the  pressure  is  25  per  cent  or  less  of 
the  normal  operating  pressure,  there  shall  be  made  a  reduction  of 
.006  of  the  total  amount  of  the  bill  for  the  month  during  which  aucb 
shortage  occurs. 

kentxjcb:t. 

No  standards  hare  been  adopted  by  the  CommisdoiL 

LOUISIANA. 
This  Commission  has  not  yet  prescribed  standards  of  ^serrice* 

MAINE. 

Hkating-Valub  Requirements  and  Tests. 

Rtile  22.    Calorimeter  Equipment  and  Laboratory. 

(a)  Each  utility  selling  more  than  10,000,000  cubic  feet  of  manu- 
factured gas  per  year  shall  provide  and  maintain  a  calorimeter  of  a 
type  approved  by  the  Commission  and  all  necessary  accessories  there- 
for. 

(b)  The  calorimeter  equipment  shall  be  installed  in  a  suitably  lo- 
cated testing  station,  which  station  shall  preferably  be  not  less  than 
1  mile  from  any  gas  manufacturing  plant,  except  in  the  smaller  mu- 
nicipalities where  a  lesser  distance  may  be  desirable.  The  location 
of  such  testing  station  shall  be  selected  by  the  utility  and  approved 
by  the  Commission. 

(c)  The  accuracy  of  all  calorimeters,  as  well  as  the  method  of 
making  heating-value  tests,  shall  be  subject  to  the  determination  and 
approval  of  the  Commission. 

Rtde  23.    Heating-Value  Tests. 

(a)  Each  utility  maintaining  a  calorimeter  testing  station  shaH 
there  determine  the  heating  value  of  the  gas  supplied  to  its  con- 
sumers at  least  once  each  day  (Sundays  and  holidays  excepted), 
unless  the  sales  of  that  utility  in  the  community  or  communities  for 
which  this  station  is  to  serve  are  less  than  50,000,000  cubic  feet  of 
gas  per  year,  in  which  case  the  heating  value  of  the  gas  shall  be  de* 
tcrmined  on  not  less  than  three  days  each  week. 

r.U.R.1921E. 
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(h)  Each  utility  making  heating-value  determinations  shall  adopt, 
subject  to  the  approval  of  the  Commission,  a  standard  form  for  re- 
cording the  results  of  each  such  test.  Each  determination  of  heating 
Talne  shall  be  recorded  originally  upon  the  form  adopted  for  that 
purpose  and  such  forms  shall  be  rettdned  as  a  permanent  record* 

Rule  Si.  Heating-Value  Requirements. 

(a)  Average  Requirement. — Each  utility  supplying  manufactured 
gas  shall  maintain  the  monthly  average  total  heating  value  of  such 
gas  at  any  point  within  1  mile  of  the  manufacturing  plant  at  not 
lees  than  525  B.T.U.  per  cubic  foot.  Provided,  however,  that  in  case 
of  good  and  sufficient  reason  any  utility  finds  it  impracticable  or  un- 
economical to  manufacture  gas  of  the  heating  value  aforesaid,  it  shall 
file  a  statement  with  the  Conmiission  clearly  setting  forth  all  per- 
tinent facts,  and  the  Commission,  after  investigation,  may  by  special 
order  fix  such  average  heating-value  standard  as  by  them  may  be 
deemed  proper  for  said  utility. 

To  obtain  the  monthly  average  total  heating  value  of  a  gas,  the  re- 
sults of  all  tests  of  heating  value  made  on  any  day  during  the  calen- 
dar month  shall  be  averaged,  and  the  average  of  all  such  daily  aver- 
ages shall  be  taken  as  the  monthly  average. 

(6)  Maximum  and  Minimum  Limits. — ^The  heating  value  of  the 
gas  shall  be  maintained  with  as  little  deviation  as  practicable;  and 
to  this  end  the  average  total  heating  value  on  any  one  day  should  not 
exceed  or  fall  below  by  more  than  30  B.T.U.  the  monthly  average 
ijtandard  herein  fixed,  or  otherwise  fixed  by  special  order  of  the  Com- 
mission for  a  particular  utility. 

(c)  Where  manufactured  gas  is  delivered  to  the  mains  under  a 
pressure  in  excess  of  5  pounds  per  square  inch,  the  heating  value 
inay  be  determined  before  compression. 

PuBiTY  Requirement  and  Tests. 

Rule  25.    Purity  Requirements. 

(a)  Hydrogen  Sulphide. — All  manufactured  gas  distributed  in 
tliis  State  shall  not  contain  more  than  a  trace  of  hydrogen  sulphide. 
The  gas  shall  be  considered  to  contain  not  more  than  a  trace  of  hy- 
drogen sulphide  if  a  strip  of  white  filter  paper,  moistened  with  a  solu- 
tion containing  5  per  cent  by  weight  of  lead  acetate,  is  not  distinctly 
diarker  than  a  second  paper  freshly  moistened  with  the  same  solution 
after  the  first  paper  has  been  exposed  to  the  gas  for  one  minute  in  an 
apparatus  of  approved  form,  through  which  the  gas  is  flowing  at  the 
rate  of  approximately  5  cubic  feet  per  hour,  the  gas  not  impinging 
directly  from  a  jet  upon  the  test  paper. 

(b)  Total  Sulphur. — All  manufactured  gas  distributed  in  this 
State  shall  contain  in  each  100  cubic  feet  not  more  than  30  grains 
of  total  sulphur. 

P.U.R.1321E. 
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(c)  Ammonia. — All  manufactured  gas  distributed  in  this  State 
shall  contain  in  each  100  cubic  feet  not  more  than  5  grains  of 
ammonia. 

Rtde  26.    Tests  of  Purity. 

Each  utility  supplying  manufactured  gas  shall  daily  test  the  gas 
leaving  its  holders  for  the  presence  of  hydrogen  sulphide  in  the  man- 
ner above  specified. 

Each  utility  selling  more  than  70,000,000  cubic  feet  of  manufac- 
tured gas  per  year  shall  provide  and  maintain  such  apparatus  and 
facilities  as  are  necessary  for  the  determination  of  total  sulphur  and 
ammonia  in  the  gas ;  and  each  such  utility  shall  periodically  (prefer- 
ably semi-monthly)  determine  the  amount  of  total  sulphur  and  am- 
monia in  the  gas  distributed  by  it,  and  shall  keep  a  record  of  the  re- 
bults  of  all  such  tests,  as  provided  for  in  rule  4:  Provided,  however, 
that  any  such  utility  supplying  only  water  gas  or  oil  gas,  or  mixtures 
of  these,  shall  not  be  required  to  provide  apparatus  for  or  make  de- 
terminations of  the  amount  of  ammonia  in  the  gas. 

Gas  Pressure  Requirements. 

Rule  27,    Oas-Pressure  Limits  and  Allowable  Variaiion. 

(a)  Maximum  and  Minimum  Limits. — The  pressure  of  manu- 
factured gas  supplied  by  any  utility,  as  measured  at  the  outlet  of  the 
utility's  service  pipe  to  any  consumer,  or  in  the  case  of  high-pressure 
systems  at  the  outlet  of  the  house  governor,  should  be  maintained  as 
uniform  as  practicable,  and  it  should  never  be  less  than  2  inches 
nor  more  than  8  inches  of  water  pressure,  except  as  the  consumer 
may  request  in  writing  the  maintenance  of  some  higher  pressure. 

(b)  Allowable  Variation. — Between  the  hours  of  5  a.  m.  and  10 
p.  M.  the  pressure  of  the  gas  at  the  outlet  of  the  utility's  service  pipe, 
or  house  governor,  to  any  consumer  shall  never  vary  by  more  than  the 
following  amounts : 

Minimum  pressure  Maximum  pressure 

maintained  variation  permissible 

2  to  3  inches  2  inches 

3  to  4  inches  2^  inches 
Over  4  inches  3  inches 

(c)  No  utility  shall  be  deemed  to  have  violated  the  preceding 
paragraph  of  this  rule  if  it  can  be  shown  to  the  satisfaction  of  the 
Conmiission  that  the  variations  occurring  in  gas  pressure  were  due  to 
unforeseen  demand  or  to  temporary  conditions  beyond  the  oontrol  of 
the  utility. 

Rule  28,    Pressure-Testing  Equipment. 

(a)  Each  utility  shall  maintain  on  its  distribution  system  in  each 
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city  in  which  it  supplies  gas  at  least  one  recording  gas-pressure  gage 
for  each  50  miles  of  mains,  or  fraction  thereof,  and  no  utility  shall 
maintain  less  than  two  such  recording-pressure  gages,  of  which  one 
should  be  portable. 

(b)  Each  utility  shall  regularly  make  records  with  such  recording 
gages  of  the  pressures  in  various  parts  of  its  distribution  system. 
The  charts  or  records  thus  obtained  shall  bear  the  date  and  place 
where  the  pressure  was  taken  and  shall  be  filed  as  a  permanent 
record. 

Efifective  1921. 

MAEYLAND. 

An  order  fixing  standards  for  the  measurement  of  the  purity  of 
gas,  and  for  candle  and  heating  power,  was  adopted  by  the  Commis- 
sion, to  become  effective  on  and  after  July  1,  1915.  Ee  Standards 
for  Gas,  P.U.R.1915B,  884. 

In  Re  Consolidated  Gas  E.  L.  &  P.  Co.  Case  No.  1519,  Order 
No.  4546,  Nov.  25,  1918,  the  Commission  reaffirmed  its  view 
that  within  reasonable  limit  the  service  value  of  gas  varies  almost 
directly  with  its  heat  value.  The  Commission  reached  the  conclusion 
Uiat  any  further  material  reduction  below  550  B.T.U.,  maintained 
by  the  company  under  war  conditions,  would  materially  impair  the 
value  of  the  gas  for  domestic  and  commercial  purposes.  The  com- 
pany was  not  required,  however,  to  restore  the  standard  under  war 
conditions  to  600  B.T.TJ.  (anno.  P.U.R.1919B,  693). 

Discussion  of  the  standard  requirements  of  gas.  Re  Consolidated 
Gas  E.  L.  &  P.  Co.  P.U.R.1921D,  705,  at  page  725. 

MASSACHUSETTS. 

The  standards  of  quality  in  Massachusetts  are : 

Calorific  value  528  B.T.TT.  minimum 

Total  sulphur  30  grains  per  hundred  cu.  ft.  maximum 

Ammonia  10  grains  per  hundred  cu.  ft.  minimum 

Sulphuretted  hydrogen,  none  permitted 

The  above  standards  are  for  single  tests  and  not  monthly  averages 
as  is  the  usual  custom.  The  Commission  believes  that  a  gas  should  be 
kept  of  such  uniform  quality  that  it  should  never  fall  below  the 
standards  on  any  test;  these  tests  are  made  at  irregular  periods  and, 
of  course,  entirely  unannounced. 

In  Massachusetts,  the  French  standard,  equivalent  to  528  total 
B.T.rr.  a  cubic  foot,  was  required  for  gas  supplied  by  gas  companies 
or  municipal  lighting  plants,  until  otherwise  ordered.    Re  Calorific 
Standard  for  Gas,  P.U.R.1918A,  564. 
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MICHIGAN. 

The  standards  which  the  Commission  has  indnded  in  its  more 
recent  orders  relative  to  gas  service  are : 

Calorific  Value. 
530  B.T.U.  monthly  average,  5%  variation  in  either  direction. 

Pressure. 
Minimum^  2  inches;  maximum^  9  inches^  at  consumer's  m&tet. 

Purity. 
Not  more  than  a  trace  of  hydrogen  sulphide. 

The  montiily  average  calorific  value  of  gas  to  be  530  B.T.TT.  with 
an  allowable  variation  not  exceeding  5  per  cent  of  the  average,  in 
either  direction,  was  considered  a  fair  standard.  Be  Lansing  Fuel  ft 
Gas  Co.  P.TT.E.1921C,  465. 

Discussion  of  the  standard  calori^c  value  of  gas.  Be  Lansinec  Fnd 
&  Gas  Co.  P.U.B.1921C,  465,  at  page  480. 

The  monthly  average  calorific  v^lue  of  gas  was  set  at  530  B.T.TJ. 
with  an  allowable  maximum  and  minimum  variation  not  exceeding  5 
per  cent  in  either  direction,  the  pressure  of  the  gas  at  consumer's 
meter  to  be  not  less  than  two  inches  water  colunm  and  not  greater 
than  eight  inches  water  column.  Be  Grand  Haven,  P.U.E.1921D, 
318. 

In  Be  Michigan  Light  Co.  D-1414,  Aug.  6,  1920,  in  speaking  of 
the  quality  of  gas  service,  the  Michigan  Commission  said:  ^he 
quality  of  gas  service  from  the  consumers'  standpoint,  is  represented 
by  the  pressure  at  which  the  gas  leaves  the  burner  and  the  compara- 
tive length  of  time  it  takes  to  perform  a  given  operation  in  heatings 
upon  the  ordinary  stove  or  with  the  ordinary  heater.  Pressure  is 
controlled  primarily  by  apparatus  at  the  gas  works  and  secondarily 
by  the  size  of  the  gas  mains  in  the  distribution  system  and  the  layout 
of  these  mains.  If  a  street  main  is  of  insufficient  size  to  deliver  a 
required  demand  for  gas  at  any  instant,  there  is  bound  to  be  a  drop 
in  pressure  noticeable  at  the  burner.  Fluctuations  in  the  pressure 
carried,  from  any  cause,  reflect  detrimentally  upon  the  service.  Pres- 
sure should  be  constant  under  all  reasonable  conditions.  The  com- 
parative length  of  time  it  takes  to  perform  a  given  heating  operation, 
with  gas  depends  upon  the  calorific  value  of  the  gas,  or,  the  number 
of  units  of  heat  contained  in  a  given  volume  of  gas.  A  gas  which 
fluctuates  in  calorific  value  tends  to  reflect  poor  service.  The  num- 
ber of  heat  units  in  a  given  volume  of  gas  is  controlled  primarily  by 
the  kind  of  coal  used  in  the  retorts  and  quality  and  quantity  of  oil 
used  as  enricher  in  the  water  gas  machines.  With  proper  operation 
there  should  be  little  variation  in  the  calorific  value  oi  gas  when. 
both  water  and  coal  gas  are  made  in  the  same  plant.  It  is  evident 
P.U.R.1921E. 
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that  where  coal  is  received  from  niunerotis  sources  and  those  coals 
all  vary  in  gas  making  properties^  that  it  is  impossible  to^  at  all 
times^  maintain  a  constant  calorific  value,  but  by  careful  operation 
of  the  water  gas  machines  in  conjunction  with  coal  gas  equipment 
this  yariati<»i  should  be  kept  witJhin  extremely  small  limits.    The 
average  heating  value  to  be  maintained  may  vary  from  450  B.T.U. 
to  625  B.T.U.,  with  varied  degrees  of  economy  and  eflBciencies  in 
operation  depending  upon  the  raw  materials  used  in  manufacture, 
the  process  of  production  and  the  quality  of  gas  the  consumer  re- 
quires.   Whatever  calorific  value  between  these  two  extremes  is  de- 
cided upon  as  proper,  that  value  should  be  maintained  constantly, 
with  but  slight  variation.    It  is  not  the  high  or  low  heat  value  of  the 
gas  that  reflects  poor  service,  but  the  variation  in  that  value.    A  rate 
can  be  fixed,  fair  both  to  the  company  and  the  consumer,  based  upon 
a  low  or  high  calorific  content  gas,  but  a  rate  cannot  be  equitable  un- 
der any  consideration  when  the  calorific  value  of  the  gas  varies  be- 
tween too  distant  a  minimum  and  a  maximum.    There  is  no  excuse 
for  a  variation  of  over  10  per  cent  in  the  calorific  value  of  gas  made 
in  a  plant  as  large  as  the  plant  at  Flint.    Any  variation  in  excess  of 
that  amount  reflects  poor  operation  and  is  subject  to  criticism.    Un- 
der present  conditions  the  calorific  value  of  gas  sold  at  Flint  should 
be  placed  at  a  daily  average  of  540  B.T.U.,  with  a  minimum  of  620 
B.T.U.  and  a  maximum  of  565  B.T.U.    This  average  to  be  the  re- 
sult of  ten  hourly  tests  taken  each  day  between  the  hours  at  7  A.  ic. 
and  6  p.  m.    With  the  present  limited  and  inadequate  holder  capac- 
ity, there  is  more  liable  to  be  a  variation  in  the  calorific  value  than 
if  the  holder  capacity  were  adequate;  it  is,  however,  extremely  rea- 
sonable to  insist  that  the  quality  of  gas  be  manitained  between  the 
above  limits  and  as  near  540  B.T.U.  as  possible.    The  people  of  Flint 
are  entitled  to  this  service  and  if  necessary  a  man  should  be  stationed 
at  the  plant  with  no  other  duty  than  that  of  watching  the  quality  of 
the  gas  sent  out  in  order  that  corrections  can  be  made  immediately 
when  variations  appear.'*    To  the  same  effect  Be  Pontiac,  D-1424 
Aug.  17,  1920.    (Anno.  P.U.R.1921C,  69.) 

MISSISSIPPL 
The  Commission  has  no  jurisdiction  over  gas  companies. 

MINNESOTA. 
The  Commission  has  no  jurisdiction  over  gas  companies. 

MISSOURI. 
Beating  Vaiiie. 
Ride  16. 
The  monthly  average  total  heating  value  of  manufactured  gas  shall 

P.U.R.1921E. 


Digitized  by 


Google 


348  STANDARDS  OF  GAS  SERVICE. 

shall  not  be  less  than  570  British  Thermal  Units  per  cubic  foot  at 
any  point  within  at  least  one  mile  of  the  manufacturing  plant,  and 
at  no  time  shall  the  total  heating  value  of  the  gas  at  such  point  be 
less  than  520  British  Thermal  Units  per  cubic  foot,  unless  a  differ- 
ent standard  of  heating  value  is  specifically  authorized  by  the  Com- 
mission. 

Provided,  no  utility  shall  lower  its  present  standard  heating  value 
without  first  obtaining  the  approval  of  the  Commission. 

To  arrive  at  the  monthly  average  total  heating  value,  the  result 
of  all  tests  made  on  any  one  day  shall  be  averaged  and  the  average 
of  all  such  daily  averages  shall  be  taken  as  the  monthly  average. 

Rule  16. 

Each  utility  whose  output  exceeds  20,000,000  cubic  feet  of  gas  per 
annum  shall  provide  and  maintain  a  calorimeter  and  all  necessary 
accessories  therefor,  and  each  such  utility  shall  determine  the  heat- 
ing value  of  manufactured  gas  supplied  by  it  ifnder  the  requirements 
set  forth  by  Hule  16  on  at  least  three  days  of  each  week.  Heating 
value  tests  should  be  made  on  natural  gas  at  least  three  times  per 
year. 

A  record  of  these  tests  shall  be  maintained  available  for  inspection 
by  the  Commission  and  preserved  for  a  period  of  at  least  two  years. 

Purity, 

Rule  17. 

All  manufactured  gas  distributed  in  this  state  shall  not  contain 
more  than  a  trace  of  hydrogen  sulphide.  The  gas  shall  be  considered 
to  contain  not  more  than  a  trace  of  hydrogen  sulphide  if  a  strip  of 
white  filter  paper  moistened  with  a  solution  containing  6  per  cent  by 
weight  of  lead  acetate  is  not  distinctly  darker  than  a  second  paper 
frtslily  moistened  with  the  same  solution  after  the  first  paper  has 
been  exposed  to  the  gas  for  one  minute  in  an  apparatus  previously 
purged  through  which  gas  is  flowing  at  the  rate  of  five  cubic  feet  per 
hour  and  not  impinging  directly  from  a  jet  upon  the  test  paper. 

Tests  shall  be  made  daily  on  gas  leaving  the  holders  for  the  pres- 
ence of  hydrogen  sulphide  in  the  manner  above  specified  and  a  record 
of  the  result  of  these  tests  shall  be  filed  available  for  inspection  by 
the  Commission  and  preserved  for  a  period  of  at  least  two  years. 

Rule  18. 

All  manufactured  gas  distributed  shall  contain  not  more  than  30 
grains  of  total  sulphur  nor  more  than  5  grains  of  ammonia  in  each 
100  cubic  feet. 

Rule  19. 

Each  utility  whose  output  exceeds  60,000,000  cubic  feet  of  mann- 
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factured  gas  per  jear  shall  provide  and  maintain  such  apparatus  and 
facilities  as  are  necessary  for  the  detennination  of  total  sulphur  and 
ammonia  in  gas,  and  each  such  utility  shall  regularly  determine  the 
amount  of  total  sulphur  and  ammonia  in  the  manufactured  gas  dis- 
tributed by  it  at  suflSciently  frequent  intervals  to  insure  compliance 
with  the  foregoing  requirements :  Provided,  however,  that  any  such 
utility  supplying  only  water  gas  or  oil  gas  shall  not  be  required  to" 
provide  apparatus  or  make  determinations  of  the  amount  of  ammonia 
in  gas. 

A  record  of  these  tests  shall  be  maintained  available  for  inspection 
by  the  Commission  and  preserved  for  a  period  of  at  least  two  years. 

Pressure.  • 

Rule  20. 

Except  by  special  permission  of  the  Commission  for  the  mainte- 
nance of  a  higher  service  pressure,  gas  shall  not  be  furnished  at  Jess 
than  equivalent  to  two  inches  nor  more  than  equivalent  to  eight 
inches  of  water  pressure  as  measured  at  the  outlet  of  the  service  to 
any  consumer.  The  maximum  pressure  on  any  day  at  any  consum- 
cr's  service  shall  never  exceed  twice  the  minimum  pressure  at  that 
outlet  on  that  day. 

Rule  21. 

Each  utility  furnishing  gas  service  in  cities  of  2,500  inhabitants  or 
over  shall  maintain  a  graphic  recording  pressure  gauge  at  its  plant, 
downtown  office,  or  at  some  central  point  in  the  distributing  system 
or  each  subdivision  thereof  where  continuous  records  shall  be  made 
of  the  service  pressure  at  that  point.  Utilities  operating  in  cities  of 
5,000  or  more  inhabitants  shall  equip  themselves  with  one  or  more 
graphic  recording  pressure  gauges  in  addition  to  the  foregoing  and 
shall  make  frequent  records,  each  covering  intervals  of  at  least 
twenty-four  hours'  duration  of  the  gas  service  pressure  at  various 
{loints  on  the  system.  All  records  or  charts  made  by  these  meters 
shall  be  identified,  dated,  and  kept  on  file  available  for  inspection  for 
a  period  of  at  least  two  years. 
Effective,  1915. 

In  Public  Service  Commission  v.  Missouri  Public  Utilities  Co. 
Case  No.  2345,  Dec.  18,  1920,  the  Commission,  after  finding  that  a 
complaint  against  the  company  for  failure  to  furnish  gas  of  proper 
quality  was  well  founded,  authorized  the  company  as  an  experiment 
to  furnish  gas  of  a  heating  value  of  450  B.T.U.  with  a  variation  each 
way  not  exceeding  5  per  cent.    The  Commission  said :    "In  deciding 
upon  the  heating  value  of  the  gas  which  should  be  furnished  at  any 
particular  location,  proper  consideration  must  be  given  to  the  avail- 
ability of  various  supplies  of  coal  and  the  cost  of  same,  the  pressure 
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of  the  gas  and  the  capacity  of  the  distribution  system.  The  stand- 
ard heretofore  adopted  by  the  Commission  requires  a  high  grade  of 
coal  in  the  manufacture  of  coal  gas,  or  the  use  of  an  enricher.  It  is 
better  to  have  a  gas  of  comparatively  low  heating  value,  with  but 
slight  variations  from  day  to  day,  than  it  is  to  have  a  higher  heating 
value  standard  with  excessive  variations.  The  gas  burner  being  ad- 
justed to  bum  a  particular  quality  of  gas,  the  operation  becomes  in- 
efficient when  the  heating  value  of  the  gas  is  either  increased  or 
decreased  materially.  If  the  use  of  a  low  heating  standard  shall  en- 
able the  company  to  satisfactorily  serve  the  public  at  less  total  ex- 
pense, the  saving  will,  of  course,  be  reflected  in  the  rates,  to  the  profit 
of  the  consumer/'  The  records  in  this  case  showed  that  the  require- 
ments in  varfous  places  as  to  British  Thermal  Units  per  cubic  feet 
of  gas  are  as  follows .  Michigan,  520  B.T.U.  per  cubic  feet  of  gas, 
with  5  per  cent  allowance  above  and  4  per  cent  below;  Providence, 
H.  I.  610  B.T.U.  per  cubic  feet  of  gas;  Baltimore,  Md.  500  B.T.U. 
per  cTibic  feet  of  gas;  England  and  Canada,  450  B.T.U.  p^r  cubic  feet 
of  gas.    (Anno.  P.U.B.1921C,  69.) 

MONTANA. 

Heating  Value  Eequikements  and  Tests. 

Rule  2Jt.    Calorimeter  Equipment  and  Laboratory, 

(a)  Each  utility  selling  more  than  ten  million  cubic  feet  of  manu- 
factured gas  per  year  shall  provide  and  maintain  a  calorimeter  of  a 
type  approved  by  the  Commission  and  all  necessary  accessories  there^ 
for. 

(6)  The  calorimeter  equipment  shall  be  installed  in  a  suitable  lo- 
cated testing  station,  in  or  adjoining  the  company's  main  office.  The 
location  of  such  testing  station  shall  be  selected  by  the  utility  and  ap- 
proved by  the  Commission. 

{c)  The  accuracy  of  all  calorimeters  as  well  as  the  method  of  mak- 
ing heating-value  tests,  shall  be  subject  to  the  determination  and  ap- 
proval of  a  representative  of  the  Commission. 

Rule  25.    Heating  Value  TeMs. 

(a)  Each  utility  maintaining  a  calorimeter  testing  station  shall 
there  determine  the  heating  value  of  the  gas  supplied  to  its  consum- 
ers at  least  three  days  each  week. 

(6)  Each  utility  making  heating-value  determinations  shall  adopt, 
subject  to  the  approval  of  the  Commission,  a  standard  form  for  re- 
cording the  results  of  each  such  test.  Each  determination  of  heat- 
ing-value shall  be  recorded  originally  upon  the  form  adopted  for  that 
purpose  and  such  forms  shall  be  retained  as  a  permanent  record. 
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Rtde  26.   Heating  Value  Requirements, 

(a)  Average  Requirement  Each  utility  supplying  manufactured 
gas  ^all  maintain  the  monthly  average  total  heating  value  of  such 
f:a8  at  any  point  within  one  mile  of  the  manufacturing  plant  at  not 
less  than  475  British  thermal  units  per  cubic  foot.  Provided,  how- 
ever, that  in  the  case  of  gas  produced  by  the  by-product  coke-oven 
process  or  in  case  of  other  good  and  sufficient  reason  any  utility  finds 
it  impracticable  or  uneconx)niical  to  manufacture  gas  of  the  heating 
value  aforesaid,  it  shall  file  a  statement  with  the  Commission  clearly 
£etting  forth  dl  pertinent  facts,  and  the  Commission  after  investi- 
gation may  by  special  order  fix  such  lower  average  heating  value 
standard  as  may  by  them  be  deemed  proper  for  said  utility. 

To  obtain  the  monthly  average  total  heating  value  of  a  gas  the 
results  of  all  tests  of  heating  value  made  on  any  day  during  the  cal- 
endar month  shall  be  averaged,  and  the  average  of  all  such  daily 
averages  shall  be  taken  as  the  monthly  average, 

(6)  Maximum  and  Minimum  Limits.  The  heating  value  of  the 
gas  shall  be  maintained  with  as  little  deviation  as  practicable;  and  to 
this  end  the  average  total  heating  value  on.  any  one  day  should  not 
exceed  or  fall  below  by  more  than  thirty  British  thermal  units  the 
monthly  average  standard  herein  fixed,  or  otherwise  fixed  by  special 
order  of  the  Commission  for  a  particular  utility. 

(e)  Where  manufactured  gas  is  delivered  to  the  mains  tmder  a 
pressure  in  excess  of  five  pounds  per  square  inch,  the  heating  value 
Eiay  be  determined  before  compression. 

Purity  Requirements  and  Tests. 
Rule  27.    Purity  Requirements. 

(a)  Hydrogen  Sulphide.  All  manufactured  gas  distributed  in  this 
state  shall  not  contain  more  than  a  trace  of  hydrogen  sulphide.  The 
gas  shall  be  considered  to  contain  not  more  than  a  trace  of  hydrogen 
sulphide  if  a  strip  of  white  filter  paper  moistened  with  a  solution  con- 
taining five  per  cent  by  weight  of  lead  acetate  is  not  distinctly  darker 
than  a  second  paper  freshly  moistened  with  the  same  solution  after 
the  first  paper  has  been  exposed  to  the  gas  for  one  minute  in  an  ap- 
paratus of  approved  form  through  which  the  gas  is  flowing  at  the  rate 
of  approximately  five  cubic  feet  per  hour,  the  gas  not  impinging  di- 
rectly from  a  jet  upon  the  test  paper. 

(b)  Total  Sulphur.  All  manufactured  gas  distributed  in  this  state 
shall  contain  in  each  one  hundred  cubic  feet  not  more  than  thirty 
grains  of  total  sulphur. 

(c)  Ammonia.  All  manufactured  gas  distributed  in  this  state 
shall  contain  in  each  one  hundred  cubic  feet  not  more  than  five  grains 
of  ammonia. 
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Rule  28.    Tests  of  Purity. 

Each  utility  supplying  manufactured  gas  shall  daily  test  the  gas 
leaving  its  holders  for  the  presence  of  hydrogen  sulphide  in 'the  man- 
ner above  specified. 

Each  utility  selling  more  than  one  hundred  million  cvbic  feet  of 
manufactured  gas  per  year  shall  provide  and  maintain  such  appara- 
tus and  facilities  as  are  necessary  for  the  determination  of  total  sul- 
phur and  ammonia  in  the  gas ;  and  each  such  utility  shall  periodically 
(preferably  semi-monthly)  determine  the  amount  of  total  sulphur 
and  ammonia  in  the  gas  distributed  by  it  and  shall  keep  a  record  of 
the  results  of  all  such  tests,  as  provided  for  in  Rule  4.  Provided, 
however,  that  any  such  utility  supplying  only  water  gas  or  oil  gas,  or 
mixtures  of  these,  shall  not  be  required  to  provide  apparatus  for  or 
make  determinations  of  the  amount  of  ammonia  in  the  gas. 

Oas  Pressure  Requirements. 

Rule  29.    Oas  Pressure  Limits  and  Allowable  Variation. 

(a)  Maximum  and  Minimum  Limits.  The  pressure  of  gas 
supplied  by  any  utility,,  as  measured  at  the  outlet  of  the  utility's 
service  pipe  to  any  consumer,  or  in  the  case  of  high  pressure  systems 
at  the  outlet  of  the  house  governor,  should  be  maintained  as  uniform 
as  practicable  and  it  should  never  be  less  than  two  inches  nor  more 
than  eight  inches  of  water  pressure  except  as  the  consumer  may  re- 
quest in  writing  the  maintenance  of  some  higher  pressure. 

(6)  Allowable  Variation,  Between  the  hours  of  6  a.  m.  and  10 
p.  M.  the  pressure  of  the  gas  at  the  outlet  of  the  utility's  service  pipe, 
or  house  governor,  to  any  consumer  shall  never  vary  more  than  the 
following  amounts,  viz. : 

Minimum  Pressure  Maximum  Pressure 

Maintained  Variation  Permissible 

2  to  3  inches  2    inches 

3  to  4  inches  2i  inches 
over  4  inches  3     inches 

(c)  No  utility  shall  be  deemed  to  have  violated  the  preceding 
paragraph  of  this  rule  if  it  can  be  shown  to  the  satisfaction  of  the 
Commission  that  the  variations,  in  gas  pressure  occurring,  were  due 
to  unforeseen  demand  or  to  temporary  conditions  beyond  the  control 
of  the  utility. 

Rule  SO.    Pressure  Testing  Equipment. 

(a)  Each  utility  shall  maintain  on  its  distribution  system  at  least 
two  recording  pressure  gauges,  of  which  one  should  be  portable. 

(6)  Each  utility  shall  regularly  make  records  with  such  recording 
gauges  of  the  pressures  in  various  parts  of  its  distribution  system. 
F.U.R.1921E. 
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The  charts  or  records  thus  obtained  shall  bear  the  date  and  place 
where  the  pressure  was  taken  and  shall  be  filed  as  a  permanent  record. 

Eflfective  1921. 

In  He  Eastern  Montana  Oil  &  Gas  Co.  Docket  No.  700,  Report  ft 
Order  No.  258,  Feb.  24,  1919,  in  speaking  of  the  quality  of  natural 
gas,  the  Commission  said :  ^^Numerous  tests  of  the  heating  qualities 
of  the  gas  produced  by  this  company  show  1,058  to  1,100  B.T.U. 
artificial  gas,  containing  500  to  600  6.T.IJ.  is  considered  a  good 
quality  of  gas."    (Anno.  P.TJ.B.1919E,  289.) 

NEBRASKA. 
The  Commission  has  no  jurisdiction  over  gas  utilities. 

NEVADA. 

Ride  8. 

The  company  famishing  gas,  which,  within  a  1-mile  radius  from 
the  distribution  center,  gives  a  monthly  average  total  heating  value 
of  not  less  than  550  B.T.U.,  with  a  minimum  which  shall  never  fall 
below  500  B.T.U.,  may  be  considered  as  giving  adequate  service  as 
far  as  the  heating  value  of  the  gas  is  concerned. 

Uule  9. 

Each  gas  company,  whose  output  exceeds  five  million  cubic  feet 
a  year,  shall  equip  itself  with  a  standard  calorimeter  outfit,  with 
which  periodic  tests  upon  the  gas  shall  be  made.  A  record  of  these 
tests  shall  be  kept  open  for  public  inspection. 

Evle  10. 

Gas  pressure,  as  measured  at  meter  inlets,  shall  never  be  less  than 
li  inches  nor  more  than  6  inches  of  water  pressure;  and  the  daily 
Tariation  of  pressure  at  the  inlet  of  any  one  meter  on  the  system  shall 
never  be  greater  than  100  per  cent  of  the  minimum  pressure. 

Ride  11. 

Each  company  shall  make  frequent  measurements  of  the  pressure 
and  pressure  variations,  and  these  shall  be  kept  on  record  and  open 
for  public  inspection. 

Rule  IB. 

In  no  case  shall  the  gas  contain  more  than  thirty  grains  of  total 
fmlphur  per  100  cubic  feet,  and  not  more  than  a  trace  of  sulphur  as 
sulphuretted  hydrogen. 

Effective  1911. 

In  a  ruling  in  the  Reno  Gas  Case,  decided  Aug.  29, 1919,  the  Com- 
mission held  that  the  company  must  furnish  gas  not  below  550 

B.T.tr. 
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NEW  HAMPSHIHE, 

Required  Heating  Value. 

Rule  2. 

No  utility  shall  supply  gas  to  the  public  having  a  monthly  aver* 
age  total  beating  value  of  less  than  650  British  thennal  units  per 
cubic  foot^  tested  anywhere  within  a  one-mile  radius  of  the  manu- 
facturing plant;  and  at  no  time  shall  the  heating  value  of  gas  so 
supplied  at  such  point  be  less  than  550  British  thennal  units  per 
cubic  foot 

Rule  8. 

Each  utility  which  in  any  year  shall  have  sold  more  than  20,000,- 
000  cubic  feet  of  gas  shall  equip  itself  with  a  calorimeter  and  all 
necessary  accessories  therefor,  and  shall  determine  the  heating  value 
of  its  gas  on  at  least  three  days  in  the  week.  A  record  of  each  such 
test  shall  be  made  and  kept  open  to  the  public. 

Purity  Requirements. 

Rule  4. 

No  gas  shall  contain  more  than  thirty  grains  of  total  sulphur,  or 
ten  grains  of  ammonia,  per  one  hundred  cubic  feet,  or  more  than  a 
trace  of  hydrogen  sulphide.  Oas  shall  be  deemed  to  contain  more 
than  a  trace  of  hydrogen  sulphide  if  a  strip  of  white  filter  paper, 
moistened  with  a  solution  containing  6^  per  cent  by  weight  of  lead 
acetate,  after  being  exposed  for  one  minute  to  a  stream  of  the  gas 
flowing  at  the  rate  of  approximately  five  cubic  feet  per  hour,  the  gas 
not  impinging  directly  from  the  jet  upon  the  paper,  appears  per- 
ceptibly darker  than  a  second  paper  f  reslily  moistened  with  the  same 
solution. 

Rule  6. 

m 

Each  utility  shall  daily  test  the  gas  leaving  its  holders  for  the 
presence  of  hydrogen  sulphide  in  the  manner  specified  in  Bule  3, 
and  shall  keep  a  record  of  such  tests. 

Commission  Inspection. 

Rule  6. 

The  Commission  will,  from  time  to  time,  inspect  the  methods  of 
manufacture,  and  test  the  quality  of  gas  supplied  by  each  utility. 
Under  the  provisions  of  §  2  of  chapter  124  of  the  Laws  of  1913,  a 
fee  of  fiteen  dollars  will  be  collected  from  the  utility  for  each  such 
inspection. 
1».U.E.1921E. 
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Pressure  Requirements. 

Rule  7. 

QnB  pressnre,  as  measured  at  the  outlet  of  the  utility's  service 
to  any  consumef,  shall  never  be  less  than  two  inches  nor  more  than 
eight  inches  water  column.  The  maximum  daily  pressure  variation 
at  the  outlet  of  the  utility's  service  to  any  consumer  shall  not  exceed 
three  inches  water  column. 

Pressure  Surveys. 

Rules. 

Each  utility  shall  provide  itself  with  one  or  more  portable  record- 
ing pressure  gauges^  and  shall  regularly,  and  not  less  frequently  than 
tiie  Commission  may  direct,  make  measurements  of  the  gas  pressure, 
and  pressure  variation,  throughout  the  system.  Becords  of  these 
measurements  shall  be  kept  open  to  public  inspection  at  the  office  of 
the  utility. 

Effective  1914. 

Bule  Ko.  2,  by  Order  No.  617,  dated  April  1,  1917,  was  modified 
BO  as  to  provide  that  no  utility  shall  supply  gas  having  a  monthly 
average  total  heating  value  of  less  than  565  B.T.XJ.  per  cubic  foot. 

NEW  JEESEY. 

Heating  Value. 

Rule  IX. 

The  company  furnishing  gas  which,  within  a  1-miIe  radius  from 
the  distribution  center,  gives  a  monthly  average  total  heating  value 
of  not  less  than  525  B.T.U.,  may  be  considered  as  giving  adequate 
flervice  as  far  as  the  heating  value  of  the  gas  is  concerned. 

Rule  X. 

Each  gas  company  whose  output  exceeds  twenty  million  cubic  feet 
a  year  shall  equip  itself  with  a  standard  calorimeter  outfit,  con- 
ptructed  and  calibrated  as  approved  by  the  National  Bureau  of  Stand* 
ards,  with  which  periodic  tests  upon  the  gas  shall  be  made.  A  record 
of  these  tests  shall  be  made  and  kept  on  file  in  the  office  of  the  com- 
pany, and  a  summary  of  the  results  sent  to  the  Board's  office  monthly^ 

Pressure. 

Rule  XI. 

Gas  pressure,  as  measured  at  meter  inlets,  shall  never  be  less  thaur 
one  and  one-half  (1^)  inches  nor  more  than  (6)  inches  of  water 
pressure ;  and  the  daily  variation  of  pressure  at  the  inlet  of  any  one 
>.UJtl921E, 
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meter  on  the  system  shall  never  be  greater  than  one  hundred  per 
cent  of  the  minimum  pressure. 

Rule  XII. 

Each  company  shall  make  frequent  measurements  of  the  pressure 
and  pressure  yariations^  and  these  shall  be  kept  on  file  in  the  office 
of  the  company. 

Purity. 

Rule  XIIL 

In.no  case  shall  the  gas  contain  more  than  thirty  grains  of  total 
sulphur  per  100  cubic  feet,  and  not  more  than  a  trace  of  sulphur 
as  sulphuretted  hydrogen. 

Effective  1911. 

In  1918,  it  was  held  that  a  gas  standard  requiring  a  monthly  aver- 
age total  heating  value  of  not  less  than  600  B.T.U.  within  a  1-mile 
radius  from  the  distribution  center  with  a  minimum  of  550  B.T.U. 
was  not  too  high  for  efficient  service  and  economical  production,  and 
need  not  be  reduced  as  a  war  measure  to  enable  the  recovery  of  toluol 
and  benzol  from  gas  for  use  in  the  manufacture  of  explosives.  Re 
Bridgeton  Gaslight  Co.  P.U.R.1918A,  348. 

In  1920  the  Commission  modified  its  standard  of  gas  service  by 
reducing  the  minimum  heating  value  from  600  to  625  B.T.U,  Be 
Standards  of  Gas  Service  P.U.K.1920F,  192. 

NEW  MEXICO, 
The  Commission  has  no  jurisdictioii  over  gas  companies. 

NEW  YORK, 

Standards  for  measurement  of  the  purity,  illuminating  power,  and 
heating  power  of  artificial  gas  were  established  by  the  Commission 
for  the  Second  District,  to  become  effective  January  1,  1917.  Re 
Standards  for  Gas,  P.U.R.1917C,  67. 

The  First  District  Commission  established  a  standard  for  the 
heating  power  of  gas  to  which  gas  utilities  shall  conform  at  their 
election  during  the  period  of  the  war,  as  an  alternative  to  the  illu- 
minating standard  prescribed  by  statute,  to  enable  gas  manufactur- 
ing companies  to  produce  certain  by-products  for  use  of  the  national 
Government  in  carrying  on  the  War.  Re  Heating  Standards  for 
Gas,  P.U.R.1918A,  357. 

The  Commission  of  the  Second  District  held  that  even  strenuous 
measures,  if  necessary,  should  be  taken  to  prevent  conditions  which 
will  result  if  a  system  of  natural  gas  mains,  service  connections,  and 
appliances  is  installed  for  a  pressure  of  from  4  to  5  ounceSj,  and  the 
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actual  pressure  supplied  ranges  from  ^  of  one  ounce  to  upwards  of 
7  ounces.    Ee  Natural  Gas,  P.U.R.1920F,  563. 

Discussion  of  inadequacy  of  service  where  natural  gas  pressure 
ranges  from  ^  of  one  ounce  to  upwards  of  7  ounces.  Ee  Natural 
Gas,  P.U.E.1920P,  663,  at  page  567. 

Discussion  of  advantages  of  change  in  standard  of  pressure  for 
natural  gas.    Ee  Natural  Gas,  P.U.E.1920F,  663,  at  page  574. 

Statement  that  a  pressure  of  from  4  to  5  oimces  has  traditionally 
been  accepted  as  the  standard  for  natural  gas  installations.  Ee  Nat- 
ural Gas,  P.U.E.1920F,  563,  at  page  567. 

The  New  York  Public  Service  Commission  has  not  taken  any 
action  on  gas  standards  as  yet  but  has  the  matter  under  consider- 
ation. 

NOETH  CAEOLINA. 

Heatino  Valub  Eequirembnts  and  Tbsts. 

Rule  2S.  Calorimeter  Equipment  and  Laboratory, 

(a)  Each  utility  selling  more  than  ten  million  cubic  feet  of  manu- 
factured gas  per  year  shall  provide  and  maintain  a  calorimeter  of 
a  type  approved  by  the  Commission,  and  all  necessary  accessories 
Uierefor. 

b)  The  calorimeter  equipment  shall  be  installed  in  a  suitably  lo- 
cated testing  station,  which  station  shall  preferably  be  not  less  than 
one  mile  from  any  gas-manufacturing  plant,  except  in  the  smaller 
municipalities  where  a  lesser  distance  may  be  desirable.  The  loca- 
tion of  such  testing  station  shall  be  selected  by  the  utility  and  ap- 
proved by  the  Commission. 

Among  the  smaller  companies,  the  commercial  office  will  usually 
be  found  the  best  location  for  the  testing  station. 

(c)  The  accuracy  of  all  calorimeters,  as  well  as  the  method  of 
making  heating- value  tests,  shall  be  subject  to  the  determination  and 
approval  of  the  Commission  or  its  representative. 

Hule  2Jf.    Heating  Value  Tests. 

(a)  Each  utility  maintaining  a  calorimeter  testing  station  shall 
there  determine  the  heating  value  of  the  gas  supplied  to  its  consum- 
ers at  least  once  each  day,  Sundays  and  holidays  excepted,  unless  the 
sales  of  the  utility  in  the  community  or  commimities  for  which  this 
station  is  to  serve  are  less  than  fifty  million  cubic  feet  of  gas  per 
year,  in  which  case  the  heating  value  of  the  gas  shall  be  determined 
on  not  less  than  three  days  each  week. 

(6)  Each  utility  making  heating- value  determinations  shall  adopt, 
subject  to  the  approval  of  the  Commission,  a  standard  form  for  re- 
cording the  results  of  each  such  test.  Each  determination  of  heating 
P.U.R.1921E. 
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value  shall  be  recorded  originally  upon  the  form  adopted  for  that 
purpose^  and  such  forms  shall  be  retained  as  a  permanent  record. 

-^      Rule  25.    Heating  Vaiue  Requirements. 

(a)  Average.  Requirements.  Each  utility  sipplying  manufac- 
tured gas  shall  maintain  the  monthly  average  heating  value  of  such 
gas  at  any  point  within  one  mile  of  the  manufacturing  plant  at  not 
less  than  540  British  thermal  units  per  cubic  foot.  Provided,  how- 
ever, that  in  the  case  of  gas  produced  in  the  by-product  coke-oven 

■  process,  or  in  case  of  other  good  and  suflScient  reason  any  utility 
finds  it  impracticable  to  manufacture  gas  of  the  heating  value  afore- 
said, it  shall  file  a  statement  with  the  Commission  clearly  setting 
forth  all  pertinent  facts,  and  the  Commission  after  investigation  may 
hy  special  order  fix  such  lower  average  heating  value  standard  as 
may  by  it  be  deemed  proper'for  said  utility. 

To  obtain  the  monilily  average  heating  value  of  a  gas  the  results 
of  all  tests  of  heating  value  made  on  any  day  during  the  calendar 
montli  shall  be  averaged,  and  the  average  of  all  such  daily  averages 
shall  be  taken  as  the  monthly  average. 

In  determining  B.T.U.  content,  all  measurements  shall  be  cor- 
rected to  60  degrees  P.  and  30"  barometer. 

(b)  Maximum  and  Minimum  Limits.  Heating  value  of  the  gas 
shall  be  maintained  with  as  little  deviation  as  practicable,  and  to 
this  end  the  average  total  heating  value  of  any  day  should  not  ex- 
ceed or  fall  below  by  more  than  thirty  British  thermal  units  the 
monthly  average  standard  herein  fixed,  or  otherwise  fixed  by  special 
order  of  the  Commission  for  a  particular  utility. 

(c)  Where  manufactured  gas  is  delivered  to  the  mains  under  a 
pressure  in  excess  of  five  pounds  per  square  inch,  the  heating  value 
may  be  determined  before  comparison. 

{Note.  Any  statement  published  by  the  utility  as  to  the  average 
lieating  value  of  the  gas  supplied  should  indicate  that  it  was  meas- 
ured imder  or  corrected  to  standard  conditions,  i.  e.,  at  60  degrees 
F.  and  under  a  pressure  of  30  inches  of  mercury.) 

Purity  Requirements  and  Tests. 

Rule  SO.  Purity  Requirements. 

(a)  Hydrogen  Sulphide.  All  manufactured  gas  distributed  in 
this  state  shall  not  contain  more  than  a  trace  of  hydrogen  sulphide. 
The  gas  shall  be  considered  to  contain  not  more  than  a  trace  of 
hydrogen  sulphide  if  a  strip  of  white  filter  paper  moistened  with  a 
solution  containing  5  per  cent  by  weight  of  lead  acetate  is  not  dis- 
tinctly darker  than  second  paper  freshly  moistened  with  the  same 
solution  after  the  first  paper  has  been  exposed  to  the  gas  for  one 
minute  in  an  apparatus  of  approved  form  through  which  the  gas  ia 
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flowing  at  the  rate  of  approximately  five  cubic  feet  per  hour,  the 
gas  not  impinging  directly  from  a  jet  upon  the  test  paper. 

(Such  test  papers  graudually  become  discolored  by  exposure  to  the 
air  and  it  is  not  common  practice  to  preserve  them.  It  is,  however, 
possible  to  preserve  the  color  by  applying  a  thin  white  shellac  var- 
nish to  the  paper  after  it  has  become  entirely  dry.) 

(b)  Total  Sulphur.  All  manufactured  gas  distributed  in  this 
State  shall  contain  in  each  one  hundred  cubic  feet  not  more  than 
thirty  grains  of  total  sulphur. 

(c)  Ammonia,  All  manufactured  gas  distributed  in  this  State 
shall  contain  in  each  one  hundred  cubic  feet  not  more  than  five 
grains  of  ammonia. 

Rule  27.  Tests  of  Purity. 

Each  utility  supplying  manufactured  gas  shall  daily  test  the  gas 
leaving  its  holders  for  the  presence  of  hydrogen  sulphide  in  the  man- 
ner aboxe  specified. 

(For  apparatus  required  and  methods  of  testing  see  Bureau  of 
Standards  Circular  No.  48,  "'Standard  Methods  of  Gas  Testing.'') 

Each  utility  selling  more  than  one  hundred  million  cubic  feet  of 
manufactured  gas  per  year  shall  provide  and  maintain  such  appa- 
ratus and  facilities  as  are  necessary  for  the  determination  of  total 
sulphur  and  ammonia  in  the  gas;  and  each  such  utility  shall  period- 
ically (preferably  semimonthly)  determine  the  amoimt  of  total  sul- 
phur and  ammonia  in  the  gas  distributed  by  it,  and  shall  keep  a 
record  of  the  results  of  all  such  test,  as  provided  for  in  Rule  4; 
Provided,  however,  that  any  such  utility  supplying  only  water  gas 
or  oil  gas,  or  mixtures  of  these,  shall  not  be  required  to  provide 
apparatus  for  or  make  determinations  of  the  amount  of  ammonia  in 
the  gas. 

Gas  Pressure  Requirements. 

Rule  28.  Oas  Pressure  Limits  and  Allowable  Variation. 

(a)  Ufaximum  and  Minimum  Limits.  The  pressure  of  manufac- 
tured gas  supplied  by  any  utility,  as  measured  at  the  outlet  of  the 
ntilit/s  service  pipe,  to  any  consumer,  or  in  the  case  of  high  pres- 
sure systems  at  the  outlet  of  the  house  governor  should  be  main- 
tained as  uniform  as  practicable,  and  it  should  never  be  less  than 
one  and  one-half  inches  nor  more  than  eight  inches  of  water  column 
pressure  except  as  the  consumer  may  request  in  writing  the  main- 
tenance of  some  higher  pressure  when  the  maintenance  of  some 
higher  pressure  lies  within  the  power  of  the  utility.     • 

(&)  Allowable  Variation.    Between  the  hours  of  5  a.  m.  and  10 
p.  H.  the  pressure  of  the  gas  at  the  outlet  of  the  utility's  service 
pipe,  or  house  governor,  to  any  consumer  shall  never  vary  by  more 
than  the  following  amounts,  viz. : 
P.U.R.1921E. 
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Miniinuin  pressure  maintained  Maximum  pressure  variation 

permissible 

1^  to  3  inches .' 3    inches 

8    to  4  inches 3^  inches 

over  4  inches 4    inches 

(c)  No  utility  shall  be  deemed  to  have  violated  the  preceding 
paragraph  of  this  rule  if  it  can  be  shown  to  the  satisfaction  of  the 
Commission  that  the  variations,  in  gas  pressure  occurring,  were  due 
to  unforeseen  demand  or  to  temporary  conditions  beyond  the  con- 
trol of  the  utility  (change  in  these  hours  may  be  necessary  in  some 
localities  to  conform  to  the  habits  of  the  people  in  the  use  of  gas). 

(d)  No  utility  shall  be  deemed  to  have  violated  any  stipulation 
of  this  rule  with  respect  to  individual  cases  if  it  can  be  shown  to  the 
satisfaction  of  the  Commission  that  in  any  such  individual  case  the 
service  lines  or  any  pipe  lines  on  consumers'  property  or  beyond  the 
street  curb  are  of  such  size  as  to  render  the  maintenance  of  the  pres- 
sures and  pressure  variations  impracticable. 

Rule  29.  Pressure  Testing  Equipment 

(a)  Each  utility  shall  maintain  on  its  distribution  system  in  each 
city  in  which  it  supplies  gas  at  least  one  recording  gas-pressure  gauge 
for  each  fifty  miles  of  mains,  or  fraction  thereof,  and  no  utility  shall 
maintain  less  than  two  such  recording-pressure  gauges,  of  which  one 
should  be  portable. 

(6)  Each  utility  shall  regularly  make  record  within  such  record- 
ing gauges  of  the  pressure  in  various  parts  of  its  distribution  system. 
The  charts  or  records  thus  obtained  shall  bear  the  date  and  place 
where  the  pressure  was  taken  and  shall  be  filed  as  a  permanent 
record. 

Effective,  1921. 

NORTH  DAKOTA. 

Quality  and  Pressurb  op  gas. 

Rule  18.  Required  Heating  VcUue, 

(a)  Each  utility  supplying  manufactured  gas  shall  supply  gas 
which  at  any  point  within  *a  mile  of  the  manufacturing  plant  sliall 
have  a  monthly  average  total  heating  value  of  not  less  than  525 
British  thermal  units  per  cubic  foot,  and  at  no  time  shall  the  heat- 
ing value  of  «the  gas  at  such  point  be  less  than  500  nor  more  than 
550  British  thermal  units  per  cubic  foot;  provided,  that  before  the 
gas  utility  may  lower  its  present  standard  the  Commission  may  make 
an  investigation  of  the  operating  conditions  of  the  plant  to  deter- 
mine whether  the  rates  mav  not  be  reduced  at  the  same  time.  The 
PU.R.1921E. 
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present  standards  of  the  gas  utility  shall  not  be  changed  irntil  spe- 
cifically relieved  by  the  Commission. 

(b)  To  obtain  the  monthly  average  total  heating  value  of  the 
gas  the  results  of  all  tests  of  heating  value  made  on  each  day  during 
the  calendar  month  shall  be  averaged,  and  the  average  of  all  such 
daily  averages  shall  be  taken  as  the  monthly  average. 

(c)  On  or  before  the  10th  day  of  each  month  the  above  daily  and 
monthly  heating  value  averages  for  the  preceding  calendar  month 
shall  be  reported  to  the  Commission,  together  with  full  explanations 
of  any  abnormal  operations. 

Rule  19.  Purity  of  Oas. 

(a)  Total  Sulphur.  Manufactured  gas  distributed  in  this  state 
shall  in  no  case  contain  more  than  thirty  grains  of  total  sulphur  pel* 
100  cubic  feet  unless  specific  relief  is  granted  by  the  Commission. 

(6)  Hydrogen  Sulphide.  In  no  case  shall  the  gas  sold  for  light- 
ing or  heating  contain  an  amount  of  hydrogen  sulphide  (sulphur- 
etted hydrogen)  detectable  by  the  following  teat: 

The  gas  shall  be  considered  to  contain  no  more  than  a  trace  of 
hydrogen  sulphide  if  a  strip  of  white  filter  paper  freshly  moistened 
with  a  solution  containing  5  per  cent  by  weight  of  lead  acetate  is 
not  distinctly  darker  than  a  second  paper  freshly  moistened  with  the 
same  solution  after  the  first  paper  has  been  exposed  to  the  gas  one 
minute  in  an  apparatus  through  which  the  gas  is  fiowing  at  the  rate 
of  approximately  five  cubic  feet  per  hour,  the  gas  not  impinging 
directly  from  a  jet  upon  the  test  paper. 

(c)  Each  utility  furnishing  gas  service  shall  daily  test  the  gaa 
supplied  by  it  for  the  presence  of  hydrogen  sulphide  and  shall  mark 
and  preserve  the  test  papers  for  at  least  ten  days. 

Rule  SO.  Pressure  of  Oas. 

(a)  Subject  to  the  approval  of  the  Commission  each  gas  utility 
may  divide  its  distributing  system  into  as  many  districts  as  it  shaU 
consider  desirable,  and  it  shall  fix  for  each  such  district,  or  for  its 
distributing  system  as  a  whole,  a  normal  pressure  of  gas  which  it 
proposes  to  maintain.  Gas  shall  be  supplied  at  a  pressure  never 
varying  by  an  amoimt  more  than  two  inches  of  water  pressure  above 
or  below  the  normal  pressure  thus  fixed,  as  measured  at  the  outlet  of 
the  utilit/s  service  pipe  to  any  consumer;  Provided,  however,  that 
the  maximum  pressure  on  any  day  at  any  service  outlet  shall  never 
be  greater  than  twice  the  normal  minimum  pressure  on  that  day  at 
that  outlet.  The  normal  minimum  pressure  shall  in  no  case  be  less 
than  2  inches  of  water.  The  normal  pressures  fixed  by  each  utility 
and  any  proposed  changes  in  normal  pressures  shall  be  reported  to 
the  Commission  and  shall  be  approved  by  the  Commission  before 
going  into  effect. 
P.U.R.1921E. 
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(b)  Any  utility  supplying  gas  shall  not  be  deemed  to  have  vio- 
lated the  preceding  paragraph  of  this  rule  if  it  can  be  shown  to  the 
satisfaction  of  the  Commission  that  variations  in  gas  pressure  occur- 
ring are  due  to  conditions  clearly  beyond  the  control  of  the  utility. 

(c)  Pressure  Surveys.  Each  utility  shall  provide  itself  with  one 
or  more  portable  graphic  recording  pressure  gauges  and  shall  make 
frequent  measurements  of  the  gas  pressure  and  of  the  pressure  vari- 
ation throughout  the  system.  The  Commission  may  require  the 
utility  to  make  such  survey  at  any  time  and  submit  all  information 
to  the  Commission, 

EflEective  1921 

OHIO. 

The  only  regulation  governing  the  quality  of  gas,  either  artificial 
or  natural  in  Ohio,  is  the  following  Statute:  §  9338.  All  gas  com- 
panies supplying  &e  public  with  artificial  or  natural  gas,  which  are 
not  supplied  with  such  apparatus,  forthwith  shall  provide  for  their 
use  a  meter  prover,  the  holder  of  which  must  contain  not  less  than 
5  feet  such  prover  to  be  tested  in  tiie  place  where  it  is  to  be  used  and 
stamped  and  sealed  by  the  Public  Utilities  Commission  of  Ohio,  all 
such  tests  to  be  open  to  the  public.  All  gas  companies  supplying 
artificial  or  natural  gas  for  illuminating  purposes  shall  on  the  order 
of  the  Public  Utilities  Commission  of  Ohio  provide  for  their  use 
a  photometer  of  a  type  approved  by  such  Commission.  The  failure 
on  the  part  of  any  person,  firm,  or  corporation  supplying  the  public 
with  artificial  or  natural  gas  to  comply  with  the  provisions,  of  this 
section  shall  cause  said  person,  firm,  or  corporation  to  forfeit  and 
pay  to  the  state  not  less  than  $25  nor  more  than  $100  to  be  recov- 
ered upon  the  complaint  of  any  such  consumer,  in  the  name  of  the 
state,  before  any  court  of  competent  jurisdiction.     (106  0.  L.  354.) 

This  law  was  passed  many  years  ago  before  natural  gas  had  been 
discovered  and  had  not  been  amended  or  changed  in  any  way  since 
its  original  enactment.  An  effort  was  made  a  few  months  ago  to 
have  the  present  l^slature  repeal  this  section  and  substitute  there- 
for a  new  law  providing  a  B.T.U.  standard  for  artificial  gas.  After 
several  conferences  on  the  matter,  the  Utilities  Committee  of  the 
legislature  decided  to  'Tceep  hand  off."  Therefore,  the  gas  compa- 
nies in  Ohio  are  operating  under  a  candle  power  standard  instead  of 
a  B.T.U.  standard. 

Discussion  of  the  effect  of  the  extraction  of  gasolene  by  the  ab- 
sorption process  on  the  quality  of  natural  gas  for  heating  and  illu- 
minating purposes.  Huth  v.  Oklahoma  Gas  &  E.  Co.  P.UJt.l918C, 
410,  at  pages  425-428. 

Statement    demonstrating   method    of   computing   the    loea    of 

P.U.R.1021E. 
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B.T.U/s  caused  by  the  extraction  of  gasolene  from  natural  gas. 
Euth  V.  Oklahoma  Gas  &  E.  Co.  P.U.R.1918C,  410,  at  page  427. 

Discussion  of  the  relation  of  atmospheric  pressure  to  the  heating 
value  of  natural  gas.  Euth  v.  Oklahoma  Gas  &  E.  Co.  P.IJ.B.1918C, 
410^  at  page  422. 

OKLAHOMA. 

Gas  Pressubb  Bequirements. 

RvJe  24.  Oas  Pressure  Limits  and  Allowable  Variaiions. 

{a)  Maximum  and  Minimum  Limits. — The  pressure  of  gas,  sup- 
plied by  any  utility,  as  measured  at  the  outlet  of  the  utility's  service 
pipe  to  any  consumer,  or,  in  the  case  of  high  pressure  systems,  at 
the  outlet  of  the  house  governor,  shall  be  maintained  as  uniformly 
as  practicable  and  it  shall  never  be  less  than  2  ounces  nor  more  than 
8  ounces,  except  as  may  be  required  for  commercial  or  industrial 
purposes. 

(6)  Allowable  Variation. — ^The  pressure  of  gas  at  the  outlet  of 
the  utilit/s  service  pipe,  or  house  governor,  to  any  consumer  shall 
never  vary  by  more  than  100  per  cent  during  any  one  day. 

(c)  No  utility  shall  be  deemed  to  have  violated  the  preceding 
paragraph  of  this  rule  if  it  can  be  shown  to  the  satisfaction  of  the 
Commission  that  the  variations  occurring  in  gas  pressure  were  due 
to  an  unforeseen  demand  or  to  temporary  condition  beyond  the  con- 
trol of  the  utility. 

Ride  B5.  Pressure  Testing  Equipment. 

(a)  Each  utility  shall  maintain  on  its  distribution  system,  in  each 
city  in  which  it  supplies  gas,  recording  gas  pressure  gauges  at  the 
point  or  points  where  the  gas  enters  the  distribution  system,  indi- 
cating the  pressure  at  which  the  gas  is  received  from  the  furnishing 
company. 

Each  utility  operating  a  low  pressure  distribution  system  shall 
maintain  a  recording  gas  pressure  gauge  at  each  regulator  station 
on  the  low  pressure  side  thereof. 

Each  utility  operating  a  medium  pressure  distribution  system 
shall  maintain  a  recording  gas  pressure  gauge  at  one  or  more  low 
pressure  points  on  the  system. 

No  utility  shall  maintain  less  than  two  recording  gas-pressure 
gauges,  of  which  one  should  be  portable. 

(b)  Each  utility  shall  make  records  with  such  recording  gauges 
of  the  pressure  in  various  parts  of  its  distribution  system.  The 
charts  or  records  thus  obtained  shall  bear  the  date  and  place  where 
the  pressure  was  taken  and  shall  be  filed  as  a  permanent  record. 

Effective  1922. 
P.U.I1.1921E. 
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OREGON. 

Rule  IS.  Required  Heating  Value. 

a.  Every  gas  utility  must  supply  gas  which  shall  have  a  monthly 
average  total  heating  value  of  not  less  than  600  British  thermal 
units  per  cubic  foot,  as  referred  to  the  standard  conditions  of  tem- 
perature and  pressure  prescribed  in  Eule  12,  when  tested  at  any 
point  within  a  radius  of  one  mile  of  the  manufacturing  works,  and 
also,  in  case  the  gas  is  manufactured  outside  the  city,  when  tested 
at  any  point  within  the  city  near  the  center  of  consumption;  and 
the  total  heating  value  of  the  gas  at  any  such  points  shall  never  fall 
below  650  British  thermal  units  per  cubic  foot;  Provided,  that  for 
the  period  of  six  inonths  after  the  taking  effect  of  these  rules,  unless 
the  Commission  shall  otherwise  order,  the  minimum  monthly  aver- 
age required  shall  be  550  British  thermal  imits,  and  the  minimum 
at  any  time  shall  not  fall  below  525  British  thermal  units  per  cubic 
foot.  In  obtaining  the  monthly  average,  the  results  of  all  tests  of 
heating  value  made  on  any  day  during  the  calendar  month  shall  be 
averaged,  and  the  average  of  all  such  daily  averages  obtained  there- 
from. 

Rule  H,  Calorimeter  Equipment. 

a.  Every  gas  utility  whose  sales  of  gas,  either  from  a  single  manu- 
facturing works  or  in  any  locality,  exceeds  10,000,000  cubic  feet  per 
year,  shsJl  equip  itself  with  a  complete  standard  calorimeter  ouffit, 
and  on  at  least  three  days  in  each  week  shall  therewith  determine 
the  heating  value  of  the  gas  supplied  by  it. 

Rule  16.  Purity  of  Oas. 

a.  In  no  other  case  shall  gas  sold  for  lighting  or  heating  contain 
more  than  25  grains  of  total  sulphur  per  100  cubic  feet,  nor  more 
thaji  5  grains  of  ammonia  per  100  cubic  feet,  nor  an  amount  of 
hydrogen  sulphide  (sulphuretted  hydrogen)  detectable  by  the  fol- 
lowing test:  The  gas  shall  be  considered  free  from  hydrogen  sul- 
phide if  a  strip  of  white  filter  paper  moistened  with  a  6  per  cent 
solution  of  lead  acetate  shows  n#  darkening  perceptible  on  compari- 
son with  another  paper  freshly  moistened  with  the  same  solution, 
after  the  first  paper  has  been  exposed  for  one  minute  to  a  stream 
of  gas  flowing  at  the  rate  of  5  cubic  feet  per  hour,  the  gas  not  im- 
pinging directly  from  a  jet  upon  the  test  paper.  Each  utility  fur- 
nishing gas  service  shall  daily  test  the  gas  supplied  by  it  for  the 
presence  of  hydrogen  sulphide  in  the  manner  specified. 

Rule  16.  Oas  Meter  Testing  Equipment. 

a.  Every  utility  furnishing  metered  gas  service  shall  own  a  suit- 
able meter  prover  and.  maintain  the  same  in  proper  adjustment  to 
P.U.R.1921E. 
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T^gister  the  condition  of  its  meters  within  one-half  of  one  per  cent. 
Every  meter  prover  shall  be  so  placed  as  to  be  shielded  from  exces- 
mve  temperature  disturbances^  and  shall  be  equipped  with  suitable 
thermometers  and  other  necessary  appliances. 

Rule  17.  Oas  Meter  Accuracy. 

a.  Every  gas  meter,  whether  new,  repaired,  or  removed  from  serv- 
ice for  any  cause,  shall  be  adjusted  to  be  correct  within  one  per  cent 
when  passing  gas  at  six  cubic  feet  per  hour  per  rated  light  capacity 
before  being  installed  for  use  of  any  customer. 

b.  No  gas  meter  hereafter  installed  shall  be  allowed  to  remain  in 
service  more  than  60  months  without  being  retested,  and,  if  neces- 
sary, readjusted  to  be  correct  within  one  per  cent 

c.  During  each  period  of  twelve  months  after  these  rules  take 
efifect,  until  all  meters  now  in  service  shall  have  been  tested,  each 
gas  utility  shall  remove  not  less  than  20  per  cent  of  such  meters,  as 
nearly  as  possible  in  the  order  of  the  length  of  time  since  they  were 
last  tested,  the  longest  in  service  to  be  first  removed.  Such  removed 
meters  shall  not  be  reinstalled  until  tested  and  made  to  comply  with 
the  other  provisions  of  these  rules. 

Rule  18.  Fees  for  Meier  Tests  hy  Commission. 

a.  The  amount  of  fee  to  be  collected  for  meter  tests  made  by  the 
Commission  in  accordance  with  paragraph  "b'*  of  Rule  6  shall  be  as 
follows : 

For  each  gas  service  meter: 

Not  exceeding  10  lights  capacity. . .  • ••••..$  2.00* 

Exceeding  10  and  not  exceeding  45  lights  capacity. . .  •     4.0O 
All  others 8.0O 

Rule  19.  Gas  Pressure. 

a.  The  pressure  of  the  gas  distributed  by  any  utility,  as  measured 
at  the  outlet  of  the  service  pipe  to  any  customer,  shall  never  be  less 
than  equivalent  to  two  inches  of  water  pressure;  and  shall  never  be 
greater  than  equivalent  to  six  inches  of  water  pressure  unless  the 
customer  in  writing  agrees  to  the  maintenance  of  such  pressure,  or 
the  Commission  by  its  order  modifies  this  rule. 

b.  Subject  to  the  approval  of  the  Commission,  each  company  may 
divide  its  distributing  system  into  as  many  districts  as  it  shall  con- 
sider desirable,  and  it  shall  fix  for  each  such  district  or  for  its  dis- 
tributing system  as  a  whole  a  normal  pressure  within  the  limits  fixed 
under  Bule  19a.  Gas  shall  be  supplied  by  the  utility  at  sucfi  normal, 
pressure  as  nearly  as  practicable  at  all  times  and  the  pressure  of  the 
gas  as  measured  at  the  outlet  of  the  service  pipe  of  any  customer 
shall  never  vary  during  any  day  by  more  than  the  foUowing^ 
r.U.R.1921E. 
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amounts :  until  December  31, 1914,  two  and  one-half  inches  of  water 
pressure;  and  at  any  time  on  and  after  January  1,  1915,  two  inches 
of  water  pressure. 

c.  The  normal  pressures  fixed  by  each  utility  and  any  changes 
tliereafter  proposed  in  any  such  normal  pressure  shall  be  reported  to 
the  Commission  and  shall  be  approved  by  the  -Commission  before 
going  into  effect. 

d.  Every  gas  utility  shall  maintain  on  its  distributing  system  at 
least  one  recording  pressure  gauge  for  each  district  fixed  under  the 
provisions  of  this  rule  and  no  utility  shall  maintain  less  than  two 
such  recording  pressure  gauges  by  which  a  continuous  record  of  the 
gas  pressure  shall  be  made. 

EffecUve  1914. 

PENNSYLVANIA. 
//.  Pressure  Variation. 

Each  utility  furnishing  manufactured  gas  shall  maintain  at  the 
consumer's  meter  outlet  a  gas  pressure  of  not  less  than  one  and  one- 
half  inches  nor  more  than  eight  inches  of  water  pressure ;  and  within 
said  limits  the  daily  variation  of  pressure  at  the  outlet  of  any  one 
meter  on  the  system  shall  never  be  greater  than  100  per  cent  of  the 
minimum  pressure.  Each  utility  furnishing  natural  gas  shall  main- 
tain at  the  consumer's  meter  outlet  a  gas  pressure  of  not  less  than 
1^  inches,  nor  more  than  fourteen  inches  of  water  pressure,  except 
when  greater  pressure  is  specifically  provided  in  the  contract  between 
the  utility  and  the  consumer,  provided  there  shall  be  no  unfair  and 
unreasonable  discrimination  or  preference;  and  within  the  said  lim- 
its the  daily  variation  of  pressure  at  the  outlet  of  any  one  meter  on 
the  system  shall  never  exceed  four  inches  of  water  pressure  above  or 
below  the  normal  pressure  maintained  at  such  point  of  delivery,  un- 
less it  can  be  shown  to  the  Commission  that  such  greater  variation 
is  due  to  extraordinary  demand  in  extreme  weather. 

Provided,  that  variations  in  pressure  caused  by  operation  of  con- 
sumer's apparatus  in  violation  of  contract  or  the  rules  of  the  utility, 
or  by  causes  entirely  beyond  the  control  of  the  utility,  shall  not  be 
considered  a  violation  of  this  rule. 

^^ '  III.  Required  Heating   Value. 

Each  utility  furnishing  manufactured  gas  service  must  supply  gas 
which  when  tested  within  a  one  mile  radius  from  the  point  of  manu- 
facture, shall  give  a  monthly  average  of  not  less  than  570  British 
thermal  units  total  heating  value  per  cubic  foot,  as  referred  to  stand- 
ard condition  of  temperature  and  pressure,  except  gas  which  in  the 
opinion  of  the  Commission,  is  produced  as  a  by-product  in  the  manu- 
r.U.R.l92lE. 
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facture  of  coke,  which  gas  shall  give  a  monthly  average  of  not  less 
than  550  British  thermal  units  per  cubic  foot.  The  minimum  heat- 
ing value  of  manufactured  gas  shall  never  fall  below  520  British 
thermal  units  except  for  by-product  coke  over  gas  as  indicated  above, 
which  shall  never  fall  below  500  British  thermal  units.  Manufac- 
tured gas  delivered  to  the  mains  under  pressures  above  5  pounds  per 
square  inch  shall  be  tested  for  heating  value  before  compression. 
The  minimum  heating  value  of  natural  gas  supplied  by  any  utility 
shall  never  fall  below  800  British  thermal  units  per  cubic  foot,  as 
referred  to  standard  condition  of  temperature  and  pressure. 

IV.  Sttlphur  Requirements: 

In  no  case  shall  manufactured  gas  contain  more  than  30  grains 
of  total  sulphur  per  100  cubic  feet. 
Adopted  1914. 

Amendment  of  Dec.  IS,  1920. 

''Article  ni  of  the  Eules  and  Regulations  pertaining  to  gas  serv- 
ice utilities  contained  in  Circular  9-A,  in  so  far  as  the  same  relates 
to  heating  standards  for  manufactured  gas,  is  modified  and  changed 
to  read  as  follows: 

'Each  utility  furnishing  manufactured  gas  service  must  supply  gas 
which  when  tested  within  a  one-mile  radius  from  the  point  of  manu- 
facture shall  give  a  monthly  average  of  not  less  than  520  British 
thermal  units  total  heating  value  per  cubic  foot,  as  referred  to  stand- 
ard condition  of  temperature  and  pressure.  The  minimum  heating 
value  of.manufactured  gas  shall  never  fall  below  500  British  thermal 
units;  Manufactured  gas  delivered  to  the  mains  under  pressure 
above  5  pounds  per  square  inch  shall  be  tested  for  heating  value 
before  compression/  ** 

EHODB  ISLAND. 

A  standard  of  gas  was  reduced  from  580  B.T.XJ.  to  510  B.T.XJ. 
in  consequence  of  inability  to  secure  necessary  gas  materials  to  in- 
sure a  continuous  supply  of  gas  throughout  the  year,  except  at  an 
excessive  cost  to  consumers.  City  Council  v.  Providence  Gas  Co. 
P.U.E.1921D,  842. 

SOUTH  CAROLINA. 
The  Commission  has  no  jurisdiction  over  gas  utilities. 

SOUTH  DAKOTA. 

The  Commission  has  no  jurisdiction  over  gas  utilitiea. 
P.U.R.1921E. 
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TENNESSEE. 

No  standards  for  gas  have  been  adopted^  but  the  matter  is  under 
consideration. 

TEXAS. 

No  standards  for  gas  sendee  have  been  adopted  bat  the  matter  is 
under  consideration, 

UTAH. 

No  standards  for  gas  service  have  been  adopted  by  the  Commis- 
sion. 

VERMONT, 
No  standards  for  gas  service  have  been  adopted  by  the  Commission. 

VIEGINIA. 

Tip  to  the  present  time  the  Virginia  Commission  has  prescribed 
no  Standards  of  Service  for  general  observance.  In  the  Lynchburg 
Traction  &  Light  Co.  case,  however,  the  Commission  specified  that 
the  heating  valne  should  average  not  less  than  550  B.T.TJ.  This  is 
the  only  instance  where  a  definite  standard  has  been  prescribed  by 
the  Commission* 

WASHINGTON. 

Rule  16. 

Each  gas  company  whose  output  exceeds  ten  million  cnbic  feet  per 
year  shall  equip  itself  with  a  standard  calorimeter  outfit  witli  which 
periodic  tests  upon  the  gas  shall  be  made  not  less  frequently  than 
once  each  week.  A  record  of  these  tests  shall  be  made  and  kept  open 
for  public  inspection. 

Rule  11. 

All  gas  furnished  to  consumers  for  lighting  or  heating  purposes 
shall  show  a  monthly  average  total  heating  value  of  not  less  than  six 
hundred  British  thermal  units  (600  B.T.U.)  per  cubic  foot,  with  a 
minimum  which  shall  never  fall  below  five  hundred  fifty  British 
tliermal  units  (650  B.T.TJ.)  per  cubic  foot. 

Rule  18. 

Each  gas  company  shall  make  daily  measurements  of  the  pressure 
and  pressure  variations,  and  these  shall  be  kept  on  record  and  open 
to  public  inspection. 
r.U.R.1921E. 
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Rule  19. 
Each  gas  company  whose  output  exceeds  ten  million  cubic  feet 
p^  year,  shall  main^in  at  diilerent  points  on  its  mains  one  mile  or 
more  from  any  distributing  station  two  or  more  recording  pressure 
gauges,  by  which  means  a  record  of  pressure  at  all  times  shall  be 
made,  and  these  records  shall  be  kept  on  file  and  open  for  public  in- 
spection at  the  principal  o£Sce8  of  the  company  in  the  city  where  the 
service  is  rendered. 

Rule  20. 

Gas  pressure,  as  measured  at  nieter  inlets,  shall  never  be  less  than  2 
inches  or  more  than  5  inches  of  water  pressure  for  a  period  of  more 
than  an  hour;  Provided,  That  in  localities  where  there  is  a  differ- 
ence of  elevation  of  more  than  125  feet  between  different  sections  of  a 
city  or  town  served  by  any  gas  company,  the  maximum  limit  of  pres- 
sure allowed  by  this  rule  may  be  increased  to  an  amount  above  five 
inches,  not  exceeding  one  inch  for  each  125  feet  of  elevation  of  the 
consumer's  outlet  above  the  gas  holder  supplying  that  section. 

Rule  21. 

In  no  case  shall  gas  sold  for  lighting  or  heating  purposes  contain 
more  than  thirty  grains  of  total  sulphur  per  hundred  cubic  feet,  nor 
more  than  a  trace  of  sulphur  as  sulphuretted  hydrogen. 

Rule  22. 

In  no  case  shall  gas  sold  for  lighting  or  heating  purposes  contain 
more  than  five  grains  of  ammonia  per  one  hundred  cubic  feet. 

Effective  1912, 

Ab  a  result  of  investigations  by  the  Commission's  engineers  during 
the  year  of  1920,  the  thermal  standard  of  gas  was  reduced  for  certain 
cities  as  follows:  Seattle  500  B.T.TJ.,  Tacoma  470  B.T.TJ.,  Spokane 
620  B.T.U. 

Statement  of  standard  heating  quality  of  gas.  Public  Service 
Commission  v.  Seattle  Lighting  Co.  P.U.E.1920B,  488,  at  page  492. 

Discussion  of  effect  of  air  in  gas.  Public  Service  Commission  v. 
Seattle  Lighting  Co.  P.U.R.1920B,  488,  at  page  493. 

Discussion  of  effect  of  pressure  as  affecting  quality  of  gas  service. 
Public  Service  Commission  v.  Seattle  Lighting  Co.  P.tr.R.1920B, 
488,  at  page  494. 

Discussion  of  effect  of  sulphur  in  gas.  Public  Service  Commission 
T.  Seattle  Lighting  Co.  P.U.R.1920B,  488,  at  page  499. 

WISCONSIN.* 
Heating  Value. 
Althopgh  no  requests  or  suggestions  have  been  made  to  materially 

'Italics  indicate  heavy  face  type  in  rules  at  issued. 
P.UJ1.1021E.  24 
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change  the  heat  value  required  of  the  gas  companies  of  the  state,  the 
Bureau  of  Standards  has  suggested  that  the  method  of  defining  the 
heating  value  of  the  gas  be  changed.  The  Bureau  objects  to  express* 
ing  the  heat  value  of  the  gas  in  heat  imits  per  cubic  foot,  under  so- 
called  standard  conditions^  at  60  degrees  Fahrenheit  and  30  inches 
pressure,  when  the  gas  is  sold  at  a  pressure  somewhat  lower  than  30 
inches.  The  object  of  these  rules  is  to  specify  gas  which  can  be 
manufactured  and  utilized  efficiently,  and  the  method  of  expressing 
the  heating  value  can  cause  no  injustice  to  either  manufacturer  or 
consumer  because  the  rates  established  by  the  Commission  are  based 
upon  the  cost  of  making  this  quality  of  gas  in  each  particular  com- 
munity. Since  the  Bureau  itself  is  doubtfjal  as  to  the  advisability  of 
adopting  the  suggestion,  as  it  would  be  much  more  difficult  to  ex- 
press the  grade  of  gas  for  each  locality  under  the  suggested  method 
than  under  the  method  which  has  formerly  been  considered  standard, 
and  since  the  administration  of- the  rules  of  service  originally  adopted 
indicate  no  need  of  changing  the  standard  of  heating  value  then  pre- 
scribed, the  original  standards  are  retained: 

Required  Heating  Value. 

Rule  8.  Each  utility  furnishing  gas  service  must  stipply  gas  giih 
ing  a  monthly  average  of  not  less  than  600  British  thermal  un%t$ 
total  heating  value  per  cubic  foot,  as  referred  to  standard  conditions 
of  temperalure  and  pressure.  The  minimum  heating  value  shail 
never  fall  below  550.  The  tests  to  determine  the  heating  value  of 
the  gas  shall  be  made  anywhere  within  a  one-mile  radius  of  the  cen- 
ter of  distribution. 

This  rule  has  been  temporarily  amended  by  XJ.-2081,  as  follows: 

Under  date  of  June  9, 1920,  the  Wisconsin  Gas  Association,  repre- 
senting itself  to  be  an  organization  whose  membership  composes 
nearly  all  of  the  gas  companies  of  Wisconsin,  made  application.  *^n 
the  name  of  the  public  utilities  furnishing  gas  ...  to  amend  the 
rules  of  service  so  as  to  reduce  the  heating  value  required  ...  to 
a  monthly  average  of  520  B.T.XJ.,  the  gas  as  manufactured  to  be 
maintained  between  the  limits  of  500  minimum  and  540  maximum.*' 

Until  further  order  of  this  Commission,  either  general  or  as  to 
any  public  utility,  or  until  final  order  establishing  standards  for  gas 
service  in  this  state,  Bule  8  of  the  Standards  for  Gas  and  Electric 
Service,  established  by  the  Commission  under  date  of  August  9, 
1913,  12  Wis.  R.  C.  R.  418,  be,  and  hereby  is,  amended  to  read  as 
follows : 

''Each  utility  furnishing  gas  service  must  supply  gas  of  such  stand- 
ard of  heating  value  as  will  enable  it  to  obtain  the  greatest  practica- 
able  efficiency -with  its  equipment  and  the  raw  materials  available,  giv- 
ing due  consideration  to  the  uniformity  of  the  quality  of  the  service 
rendered.  A  minimum  monthly  average  shall  be  maintained  of  not 
P.U.R.1021E. 


Digitized  by 


Google 


STANDARDS  OF  GAS  SERVICE.  371 

less  than  520  British  thermal  units  total  heating  value  per  cubic  foot, 
as  referred  to  standard  conditions  of  temperature  and  pressure.  No 
fluctuations  from  the  standard  selected  by  the  individual  companies 
shall  exceed  4  per  cent  below,  or  5  per  cent  above,  that  standard.  The 
tests  to  determine  the  heating  value  of  the  gas  shall  be  made  any- 
where within  a  one-mile  radium  of  the  center  of  distribution/* 

Calorimeter  Equipment. 

Rule  9.  Each  utility,  whose  gas  output  exceeds  20,000,000  cubic 
feet  per  year,  shall  equip  itself  with  a  complete  standard  calorimeter 
outfit,  and  shall  determine  the  heat  value  of  the  gas  on  at  least  three 
days  each  week.  A  record  of  all  of  these  tests  shall  be  made  and  kept 
open  for  pvilic  inspection. 

Candle  Power. 

For  the  reason  that  in  the  state  of  Wisconsin  practically  no  gaa  is 
utilized  in  open-flame  burners,  as  stated  in  the  original  order,  no 
candle-power  standard  is  considered  necessary  in  this  state. 

Oas  Pressure. 

Since  adequate  gas  service  depends  not  only  upon  the  heat  value 
but  also  upon  the  pressure  at  which  the  gas  is  delivered  to  the  con- 
sumer, the  following  rules  are  provided: 

Pressure  Variation. 

Rule  10.  Oas  pressure,  as  measured  at  the  outlet  of  the  company^s 
service  to  any  consumer,  shall  never  be  less  than  two  inches  nor  more 
than  six  inches  of  water  pressure,  and  the  maximum  pressure  at  any 
such  outlet  on  the  system  shall  never  be  greater  than  double  the  mini- 
mum pressure  at  that  outlet. 

Pressure  Surveys. 

Rule  11.  Each  gas  utility  shall  provide  itself  with  one  or  more 
portable  graphic  recording  pressure  gauges,  and  shall  make  frequent 
measurements  of  the  gas  pressure  and  pressure  variation  throughout 
the  system,  and  these  shall  all  be  kept  on  record  and  open  for  public 
inspection. 

Purity  of  Oas. 

Since  there  has  been  no  necessity  for  changing  the  rules  affecting 
the  purity  of  gas,  the  following  rule  remains  unchanged: 

Sulphur  Requirements. 

Rule  12.    In  no  case  shall  the  gas  contain  more  than  SO  grains 

P.U.R.1921E. 
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of  total  sulphur  per  100  cubic  feet,  and  not  more  than  a  trace  of  sul- 
phur  as  sulphuretted  hydrogen. 

Dated  January,  1921. 

In  Ee  Wisconsin  Gas  Asso.  P.TT.R.1920F,  700,  the  Commission 
made  an  order  reducing  the  heating  standard  of  gas  from  600  B.T.TJ. 
to  520  B.T.U. 

WYOMING. 

No  standards  of  service  for  gas  have  been  adopted  by  the  Commis- 
sion. 


INDIANA  PUBIilO  SBRVICB  COMMISSION. 

EE  INTEESTATE  PUBLIC  SEEVJCE  COMPANY. 
[No.  6705.1 

Service  ^  Natural  gas  ^  ApplicaHon  of  rules. 

The  rules  and  standards  of  the  Indiana  Commission  relating  to 
gas  are  applicable  only  to  artificial  gas  utilities  and  cannot  be  applied 
by  analogy  to  a  utility  distributing  natural  gas  only,  since  the  quality 
of  natural  gas  is  not  subject  to  the  same  control  by  the  utility  as  ia 
the  quality  of  artificial  gas  in  so  far  as  the  heating  value  is  concerned. 

[July  16,  1921.1 

Petition  to  require  a  natural  gas  company  to  install  a  cal- 
orimeter; petition  denied. 

Appearances:  Robert  G.  Gordon,  Attorney,  for  petitioner;. 
Wm.  A.  Hughes,  City  Attorney,  for  city  of  Greenfield. 

By  the  Commission:  On  May  26, 1921,  the  respondent,  the 
city  of  Greenfield,  filed  with  the  Commission  a  motion  for  an 
order  requiring  petitioner,  the  Interstate  Public  Service  Com- 
pany, to  install  a  complete  standard  calorimeter  outfit  of  a  type 
approved  by  the  Commission  and  directing  that  petitioner  shall 
test  the  heating  value  of  gas  supplied  to  its  patrons  at  Green- 
field, Indiana,  such  tests  to  be  made  at  least  as  often  as  once 
each  day,  Sundays  and  holidays  excepted,  and  the  results  of  such 
tests  to  be  filed  with  the  cl^rk  of  the  city  of  Greenfield  monthly^ 
The  motion  set  forth  that  the  Installation  of  a  calorimeter  and 
the  making  of  such  tests  is  authorized  by  rule  lie  of  the  rules 

P.U.R.1921E. 
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and  standards  of  service  set  forth  in  Cause  No.  5172,  approved 
MsLj  1,  1920.     [P.U.R.1920F,  844.] 

A  supplemental  hearing  was  held  in  Greenfield  on  July  6, 
1921,  at  which  it  developed  that  the  respondent  relied  upon  said 
rule  lie  of  the  rules  and  standards  of  service  as  set  forth  in 
Cause  No.  5172,  for  authority  to  compel  petitioner  to  install  a 
<^alorimeter  outfit  and  to  make  the  tests  requested  in  respondent's 
motion. 

An  examination  of  the  order  made  in  Cause  No.  5172  dis- 
closes that  the  rules  and  standards  of  service  therein  set  forth 
are  applicable  only  to  artificial  gas  utilities.  Eule  3  of  the  rules 
and  standards  of  service  established  in  cause  5172,  [P.TJ.R. 
1920F,  844,  860]  reads  as  follows: 

'^Rrde  S.    Application  of  Rules. 

'^These  rules  shall  apply  to  any  public  utility  defined  as  such 
by  the  Indiana  Public  Service  Commission  Act,  which  is  now, 
or  hereafter  may  be,  engaged  in  the  production,  sale,  or  distri- 
bution of  artificial  gas  to  the  extent  to  which  it  comes  under 
the  jurisdiction  of  the  Commission.^ 

This  language  clearly  precludes  the  idea  that  these  rules  and 
standards  of  service  were  intended  to  apply  to  utilities  other 
than  those  manufacturing  and  distributing  artificial  gas. 
Neither  can  the  rule  be  applied  by  analogy  to  a  utility  distrib- 
uting natural  gas  only,  since  the  quality  of  natural  gas  is  not 
subject  to  the  same  control  by  the  utility  as  is  the  quality  of 
artificial  gas  in  so  far  as  the  heating  value  of  the  gas  is  con- 
<?cmed. 

The  evidence  indicated  that  the  cost  of  the  installation  of  a 
calorimeter  would  be  approximately  $400. 

It  appears,  therefore,  that  since  an  order  requiring  the  peti- 
tioner to  install  a  calorimeter  would  entail  considerable  expense, 
and  result  in  no  betterment  of  service,  the  motion  of  the  respond- 
ent should  be  denied. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  motion  of  the  respondent  be,  and  it  is,  denied. 

McCardle,  Blessing,  VanAuken,  Douglass,  concur^  Barnard, 
absent. 

P.U.R.1921B. 
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GAIilFORNIA  RAHiROAD  COMMISSION. 

BE  SOUTHEEN  COUNTIES  GAS  COMPANY. 
(Decision  No.  9021,  Application  No.  6068.] 

B0tum  —  Beasimablenesa  »  Change  to  artificial  gas* 

1.  A  natural  gas  utility  should  not  be  allowed  to  aecumulate  a 
large  reserve  in  anticipation  of  the  transition  period  from  natural  to 
artificial  gas  service,  but  should  install  certain  of  the  necessary  better- 
ments to  its  system  at  once  with  a  view  of  the  same  becoming  an  in- 
tegral part  of  an  ultimate  artificial  gas  generating  plant. 

Valuatiim  —  Historical  reproduction  cost  —  Additions  and  'better^ 
menJts, 

2.  The  historical  reproduction  cost  of  a  natural  gas  company's 
property  as  established  in  a  former  proceeding,  with  actual  net  addi- 
tions and  betterments  and  certain  adjustments,  was  adopted  as  the 
rate  base. 

Return  —  Operating  expenses  —  Natural  gas  —  Appliances. 

3.  No  deduction  for  expense  of  selling  appliances  was  made  in  the 
case  of  a  natural  gas  company  but  the  revenue  therefrom  was  included 
in  the  return. 

Ketum  —  Operating  expenses  —  Amortization  —  Ifonoperative  prop^ 
erty. 

4.  A  natural  gas  company  was  allowed  to  amortize  over  a  5-year 
period  the  unamortized  value  of  certain  nonoperative  property  on  a  6 
per  cent  sinking  fund  basis. 

Return  —  Natural  gas  —  Amount. 

6.  A  natural  gas  company  was  allowed  a  return  of  9i  per  cent. 
Rates  »  Gas  connection  charge  »  Setisonal  service. 

6.  A  natural  gas  company  supplying  its  product  to  transient  con- 
sumers, was  allowed  to  make  a  service  connection  charge  of  60  cents 
per  meter. 

[May  28,  1921.] 

Application  for  authority  to  increase  natural  gas  rates;  in- 
creased rate  schedules  authorized,  including  a  service  connection 
charge. 

Appearances:  LeEoy  M.  Edwards  and  L.  N.  Whealton,  for 
applicant;  George  L.  Hoodenpyle  and  Bruce  W.  Mason,  for  city 
of  Long  Beach;  Jesse  Stephens,  William  P.  Nealey,  EL  S.  Os- 
borne, Jr.,  Stanley  C.  Camahan,  for  city  of  Los  Angeles,  Wil- 
mington, and  San  Pedro;  Adolph  B.  Hosenfield,  Grover  C. 
Gates,  J.  E.  Bumey,  for  East  Long  Beach  Industrial  and  Im- 
provement Association  and  Signal  Hill  Improvement  Assoei- 
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ation;  George  A.  Brown,  for  Long  Beach  Chamber  of  Com- 
merce; A.  DuEeuiz,  city  engineer  Long  Beach;  O.  K.  Cline, 
city  gas  inspector  Long  Beach;  A.  P.  Hansen,  for  Apartment 
Honse  Association;  A.  J.  Spinner,  for  city  of  Seal  Beach;  G.  E. 
Marsh,  for  Long  Beach  Improvement  Association. 

Brundige,  Commissioner:  Southern  Counties  Gas  Com- 
pany, applicant  herein,  requests  authority  to  increase  its  rates 
and  charges  for  natural  gas  supplied  to  all  classes  of  its  con- 
muners  in  its  southern  district,  comprising  Long  Beach,  Wil- 
mington, San  Pedro,.  Seal  Beach  and  contiguous  territory. 

Applicant  alleges  that  since  it  has  been  in  possession  of  this 
system  the  average  rate  of  return  realized  upon  its  investment 
has  not  been  fair  and  reasonable  and  that  under  the  present  rates 
it  will  not  earn  a  fair  return  during  the  ensuing  year,  largely 
because  of  increases  in  costs  of  labor,  materials,  and  natural  gas 
which  have  recently  become  effective.  Applicant  further  alleges 
that  it  has  been  obliged  to  make  large  expenditures  for  improve- 
ments to  its  system ;  that  the  cost  of  money  for  financing  these 
betterments  has  continually  increased  until  at  the  present  time 
the  cost  of  money  has  reached  8.4  per  cent  with  an  average  of 
nearly  7  per  cent  for  all  money  obtained  to  date;  that  at  the 
time  of  purchase  of  the  Long  Beach  properties  in  1916,  the  aver- 
age investment  per  consumer  amounted  to  $62.90,  while  since 
then  over  $1,025,000  has  been  expended  and  the  unit  invest- 
ment has  increased  to  more  than  $125  per  consumer.  It  is  fur- 
ther alleged  that  because  of  operating  a  natural  gas  system,  with- 
out maintaining  artificial  gas  generating  plants  as  stand-by 
equipment,  applicant  is  subject  to  unusual  hazards  and  rates 
upon  money  obtained  by  it  are,  therefore,  somewhat  in  -excess  of 
those  to  other  utilities;  that,  however,  benefits  to  the  consumer 
in  the  form  of  lower  rates,  have  resulted  with  the  natural  gas 
service,  which  much  more  than  offset  additional  interest  charges. 

Because  of  the  higlj  cost  of  money  and  hazard  of  operation, 
applicant  asks  that  a  10  per  cent  return  be  allowed  upon  its  cap- 
ital investment.  This  rate  it  states  is  necessary  to  induce  the  in- 
vestment of  additional  capital  for  financing  improvements  to  its 
system,  the  estimate  cost  of  which  will  amount  to  $325,000,  in 
the  Long  Beach  district  during  the  year  ending  Aiigust  1,  1921. 
P.U.R.1921B. 
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Hearings  in  this  application  were  held  in  Long  Beach  at  which 
time  complete  evidence  was  introduced  and  the  matter  was  there* 
npon  submitted  and  is  now  ready  for  decision. 

Long  Beach  and  vicinity  was  originally  supplied  with  arti- 
ficial gas  manufactured  locally.  In  1912,  the  Long  Beach  Con- 
solidated Gas  Company  introduced  mixed  gas  purchased  from 
the  Southern  California  Gas  Company  in  Los  Angeles.  When 
the  pipeline  from  the  Fullerton  Oil  Fields  was  completed  in 
1915,  the  present  natural  gas  service  was  started.  The  Southern 
Counties  Gas  Company  purchased  the  property  of  the  Long 
Beach  Consolidated  Gas  Company  in  June,  1916,  and  at  that 
time  entered  into  a  new  and  more  favorable  contract  with  South- 
em  California  Gas  Company  for  a  gas  supply  for  Long  Beach. 
Since  the  introduction  of  natural  gas.  Long  Beach  has  experi- 
enced a  most  phenomenal  growth  both  in  population  and  in 
demand  for  gas.  The  original  gas  distributing  and  storage  facil- 
ities have  proved  entirely  inadequate,  and  large  sums  have  been 
required  for  additions  and  improvements  to  plant  equipment. 
However,  after  a  detailed  study  of  gas  requirements,  it  is  ap- 
parent that  further  improvements  must  be  made  in  order  to  pro- 
vide full  and  satisfactory  service. 

Evidence  introduced  by  certain  of  applicant's  consumers  is 
to  the  effect  that  unsatisfactory  service  conditions  were  experi- 
enced in  several  localities,  especially  in  East  Long  Beach  and 
Seal  Beach  during  the  winter  period.  Investigations  and  tests 
by  the  Commission's  engineers  show  the  need  of  considerable 
additional  compression,  transmission,  and  distribution  facilities 
being  installed. 

For  many  years  Long  Beach  localities  have  experienced  much 
annoyance  due  to  inadequate  service  conditions,  and  there  has 
been  a  tendency  for  this  trouble  to  become  more  general  with 
the  extension  of  territory  served.  Eastern  parts  of  this  district 
have  suffered  severely  due  to  lack  of  proper  gas  pressure  in  the 
mains.  This  condition  has  been  extremely  acute  in  Seal  Beach 
and  portions  of  East  Long  Beach,  pressure  frequently  being  so 
low  that  it  was  comparable  to  a  complete  outage,  making  impos- 
sible the  preparation  of  meals  and  other  operations  for  which 
gas  is  most  needed. 

Certain  outlying  sections  of  this  district,  especially  in   the 
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vicinity  of  East  Long  Beach,  have  developed  very  rapidly.  This 
has  resulted  in  a  demand  for  numerous  gas  main  extensions, 
many  of  which  have  been  long  delayed  causing  much  annoyance. 
to  prospective  consumers.  Some  time  ago  applicant  was  unable 
to  obtain  a  suflScient  supply  of  pipe  necessary  to  make  exten- 
sions, and  also  because  of  a  shortage  of  funds  with  which  to 
finance  the  extensive  improvements,  work  was  gi'eatly  retarded. 
These  conditions  are,  however,  past,  and  new  extensions  as  pro- 
vided for  by  the  company's  rules  and  regulations  are  now  being 
laid. 

Applicant  calls  attention  to  heavy  peak  demands  for  gas  which 
occur  only  during  short  intervals  of  a  few  hours  daily  during 
the  winter  period.  This  condition  makes  diflScult  the  rendering 
of  satisfactory  service  because  of  the  extremely  heavy  load 
placed  upon  all  lines  simultanecFusly.  Southern  Counties  Gas 
Company  is  largely  dependent  upon  other  utilities  for  its  sup- 
ply of  gas  and  during  peak  hours  naturally  experiences  difficulty 
in  obtaining  sufficient  hourly  deliveries  to  meet  its  requirements, 
as  other  companies  are  subject  to  similar  peak  demands.  Inves- 
tigation of  operating  methods  in  this  district  indicates  the  neces- 
sity of  providing  means  for  distributing  an  increased  amount  of 
gas  from  storage  holders,  during  morning  hours.  This  will  re- 
quire the  installation  of  additional  compressor  units,  and  at  this 
time  this  Commission  directs  attention  to  the  advisability  of 
installing  equipment  of  ample  capacity,  which  may  at  some  fu- 
ture date  form  a  part  of  an  artificial  gas  plant.  Adequate  com- 
pressors VTill  assist  largely  in  the  rendering  of  good  service  and 
will  also  contribute  materially  to  the  general  welfare  of  adjacent 
natural  gas  communities,  by  making  possible  the  most  advan- 
tageous utilization  of  storage  capacity. 

Applicant's  petition  in  this  matter  brings  forth  issues  which 
affect  rate^  to  an  imusual  extent  Because  of  the  hazards  of  its 
operations  and  the  probable  future  necessity  of  constructing  a 
large  modem  artificial  gas  generating  plant  when  the  natural 
pas  supply  becomes  exhausted,  applicant  asks  that  in  addition 
to  paying  all  operating  expenses,  depreciation,  and  a  10  per  cent 
return  upon  its  investment,  it  be  granted  rates  sufficient  to  set 
aside  a  reserve  fund  of  $50,000  per  year  which  it  proposes  be 
carried  in  cash  or  liquid  securities.  It  is  claimed  that  such  a 
P.U.R.1921E. 
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fund  is  necessary  to  insure  financial  stability  and  to  maintaiin 
applicant's  credit  during  the  transition  period  from  natural  to 
artificial  gas  service.  It  is  proposed  that  funds  in  this  reserve 
be  available:  (1)  to  supplement  inadequate  earnings  at  any 
time;  (2)  to  amortize  nonoperative  property  not  covered  by  de- 
preciation annuities;  (3)  and  to  provide  fimds  for  temporary 
loans  during  emergency  periods. 

[1]  Applicant's  proposal  is  in  effect  that  its  income  be  prac- 
tically guaranteed  at  10  per  cent  upon  its  operative  investment. 
It  is  important  that  it  be  in  a  position  to  adequately  maintain 
service  during  the  period  of  transition  from  natural  to  artificial 
gas  and  as  heretofore  decided  it  is  entitled  to  amortize  certain 
of  its  investment  made  obsolete  by  introduction  of  a  better  qual- 
ity of  gas.  I  am  convinced,  however,  that  the  service  can  be 
most  adequately  safeguarded  prior  to  and  during  such  a  period 
and  with  fairer  treatment  to  present  and  future  consumers  by 
applicant  installing  certain  of  the  necessary  betterments  to  its 
system  now,  with  a  view  of  the  same  becoming  an  integral  part 
of  an  ultimate  artificial  gas  generating  plant  This  equipment, 
such  as  compressors,  holders  and  mains,  will  be  of  benefit  to  ocm- 
sumers  during  the  natural  gas  period  and  will  also  be  operative 
property  and  applicant  will  be  entitled  to  a  return  on  same. 

In  determining  whether  applicant's  request  for  an  increase  of 
rates  is  justified,  a  careful  analysis  of  the  evidence  has  been 
made  and  estimates  of  revenue  and  expenses  for  the  year  ending 
June  30,  1921,  will  be  used,  as  these  estimates  will  be  closely 
indicative  of  the  future  conditions  when  revised  for  special  fea- 
tures which  now  exist. 

[2]  The  historical  reproduction  cost  of  applicant's  property 
as  of  January  1,  1918,  was  established  by  this  Commiasicm  in 
Decision  No.  5539  of  15  Cal.  R.  C.  R  928.  To  this  actual  net 
additions  and  betterments  have  been  added  and  certain  adjust- 
ments and  transfers  made  to  bring  the  same  up  to  January  1, 
1921,  showing  the  average  capital  for  the  period  in  question. 

The  following  summary  sets  forth  the  rate  base  used  hereiv 
for  the  year  ending  June  30,  1921. 
P.U.R.1921E. 
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TABLE  NO.  1. 
Southern  Cauntiea  Qom  Company,  Southern  Distriot — Rate  Base  a»  of  Janu- 
ary 1,  1021. 
^xed  capital- 
Franchises    $1,154.40 

Land    13,458.00 

Tran^imiasioh  capital  627,535.39 

Distribution  capital 1,281,555.64 

General   28,204.86 

Total  fixed  capital  $1,951,908.29 

Materials  and  supplies 49.000.00 

Working  cash  capital   61,450.00 

Total  for  rate  base $2,062,958.29 

Gas  operations  for  the  period  considered  herein  have  been  de- 
termined after  a  study  of  the  experience  of  preceding  years,  as 
set  forth  in  the  evidence,  modified  for  changes  which  have  re- 
cently become  effective.  The  quantity  of  gas  needed  has  been 
determined  after  studying  the  growth  of  the  community  and  the 
average  unit  consumption.  It  is  estimated  that  domestic  sales 
will  amount  to  847,000  M  cubic  feet,  and  total  gas  requirements 
with  industrial  sales  equal  to  those  of  last  year  will  aggregate 
1,462,582  M  cubic  feet. 

The  accompanying  table  presents  a  comparative  statement  of 
operating  statistics  for  the  past  three  years  together  with  an 
estimate  for  the  year  ending  June  30,  1921,  if  the  present  rates 
are  continued  in  effect. 

[Table  omitted.] 

[3]  In  determining  the  reasonable  operating  expenses  for  the 
period  being  considered,  careful  analysis  of  the  records  of  the 
company  has  been  made.  The  cost  of  gas  purchased  has  been 
based  on  the  present  average  price.  No  deduction  for  expense  of 
selling  appliances  has  been  made,  but  the  revenue  therefrom  has 
been  included  in  the  return.  Other  expenses  as  appear  reason- 
able have  been  allowed.  The  tax  rate  to  be  paid  by  applicant 
hereafter  has  been  increased  from  5.6  per  cent  to  7.5  per  cent 
of  its  gross  revenue  and  this  item  has  been  corrected  to  conform 
thereto  in  order  that  the  estimates  will  more  exactly  measure 
future  conditions. 

[4]  This  Commission's  Decision  No.  5539  provided  for  the 
amortization  of  certain  nonoperative  property  amounting  to 
$47,841  as  of  January  1,  1918,  on  a  6  per  cent  sinking  fund 
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basis  over  a  period  of  ten  years.  Applicant  now  reports  certain 
charges  and  credits  to  this  account  which  indicate  an  unamor- 
tized balance  of  $42,585  as  of  June  30,  1920,  and  asks  that  this 
amount  be  amortized  in  period  of  three  years.  Accruals  to  this 
reserve  computed  in  conformity  with  the  previous  decision 
should  amount  to  $11,571  leaving  an  unamortized  balance  of 
$36,270  as  of  January  1, 1921.  After  consideration  of  the  mat- 
ter I  am  of  the  opinion  that  a  5-year  additional  period  in  which 
to  amortize  this  amount  is  entirely  reasonable.  An  amortiza- 
tion annuity  of  $8,610.50  is  therefore  made  on  a  5-year  6  p«r 
cent  sinking  fund  basis,  which  at  the  same  time  allows  6  per  cent 
upon  the  unamortized  balance. 

Depreciation  will  be  allowed  at  the  same  rates  as  heretofore 
found  reasonable  in  Decision  "No.  5539. 

[5]  Applicant  prays  that  it  be  granted  a  return  of  10  per  cent 
upon  its  capital  investment  in  view  of  the  hazard  associated  with 
natural  gas  operations  and  because  of  the  high  cost  of  borrowed 
money.  To  date  the  average  cost  of  money  to  applicant  has  been 
over  6.9  per  cent  and  recently  borrowed  amounts  have  cost  8.4 
per  cent.  This  Commission  has  previously  allowed  10  per  cent 
return  on  certain  hazardous  enterprises  where  natural  gas  was 
transmitted  long  distances  and  expensive  lines  were  required. 
Service  of  natural  gas  to  a  residence  city  by  a  distributing  com- 
pany can  not  well  be  considered  as  a  similar  class  of  utility  serv- 
ice. However,  in  view  of  the  existing  circumstances  of  this  par- 
ticular case  and  the  low  relative  cost  of  service  and  the  present 
cost  of  money  it  appears  reasonable  to  grant  a  9^  per  cent  return 
to  applicant. 

[6]  Because  of  the  large  number  of  changes  in  gas  connec- 
tions, applicant  asks  that  a  charge  of  $1  be  deposited  with  the 
company  by  all  new  consumers.  This  amount  is  intended  to 
cover  the  expense  of  turning  off  and  on  meters  where  service 
is  not  continued  at  the  same  location  for  a  period  of  twelve 
months  or  more.  Many  consumer's  total  bill  for  all  service  ren- 
dered is  only  $1  thereby  resulting  in  a  loss  to  applicant,  which 
must  be  distributed  as  increased  rates  to  permanent  consumers. 
Detailed  investigation  shows  that  during  the  period  from  Sep- 
tember, 1919,  to  August,  1920,  there  were  18,602  meters  turned 
on  and  15,007  turned  off,  making  a  total  number  of  changes 

P.U.R.1921E. 


Digitized  by 


Google 


RE  SOUTHERN  COUNTIES  GAS  CO.  381 

33,609,  compared  with  an  average  number  of  consumers  of  ap- 
proximately 24,000. 

It  is  apparent  that  a  large  proportion  of  applicant's  business 
is  of  a  very  transient  nature,  this  condition  being  quite  uniform 
throughout  the  year.  During  1920  the  total  expenses  involved 
in  this  work  amounted  to  $15,361,  or  an  average  of  $0,457  for 
turning  a  service  off  or  on.  This  cost  is  now  being  absorbed  in 
general  rates  to  permanent  consumers.  It,  therefore,  appears 
proper  to  provide  a  certain  charge  which  will  alleviate  this  in- 
equitable condition.  Accordingly  a  service  connection  charge  of 
50  cents  per  meter,  will  be  authorized  herein,  to  be  paid  by  each 
new  consumer  hereafter,  to  cover  cost  of  turning  on  the  service. 
This  should  yield  a  revenue  of  $9,500  per  year,  which  amount 
has  been  credited  to  the  cost  of  service  in  the  determination  of 
rates. 

The  following  table  summarizes  the  estimated  revenue  from 
existing  domestic  rates,  operating  expenses  and  total  cost  of  serv- 
ice for  the  year  ending  June  30,  1921,  as  determined  from  an 
analysis  of  the  evidence  in  this  proceeding. 

[Table  omitted.] 

The  rates  hereinafter  set  forth  should  provide  applicant  with 
puflScient  revenue  to  meet  all  proper  operating  expenses  and  to 
realize  the  fair  return  herein  estimated  upon  its  investment, 
accounting  being  made  for  revenue  received  from  the  connection 
charge  herein  authorized. 


INDIANA  PUBlilO  SERVICE  COMMISSION. 

EB  INDIANA  FUEL  &  LIGHT  COMPANY. 

[No.  6831.] 

Return  —  Beasandbleneas  —  Intei*est  on  authorized  "bonds  ^  Gas, 

1.  A  Commission  by  granting  authority  to  issue  securities,  doea 
not  guarantee  a  return  sufficient  to  retire  bonds  or  to  pay  bond  inter- 
est. 

JReturtt  —  Operating  expenses  —  Reasonableness. 

2.  The  mere  fact  that  a  utility  has  spent  a  certain  sum  of  money 
for  operation,  does  not  necessarily  mean  that  that  amount  must  be  al* 
lowed  as  an  operating  expense,  if  it  appears  that  the  expenditure  is 
improper  or  that  it  is  too  large. 
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Return  —  Operatitig  expenses  —  Ons  —  Loss  in  transmission, 

8.  A  loss  in  the  transmission  of  gas  of  16.6  per  cent  is  excessive^ 
since  such  loss  should  not  be  over  10  or  12  per  cent. 
Return  —  Operating  expenses  —  Comparison  —  Gas, 

4.  While  a  comparison  of  the  rates  of  an  applicant  for  increased 
rates  is  not  in  itself  material  or  proper,  a  comparison  of  the  operating 
expenses  with  other  similar  companies  is  material  and  pertinent. 
Kates  —  Reasonableness  —  Value  of  service  —  Oas. 

6.  A  Commission  should  take  into  consideration  the  fact  that  ex- 
cessive rates  for  gas  are  likely  to  result  in  a  falling  off  of  consumption 
and  consequently  no  financial  benefit  from  the  increase. 


Security  issues  —  Potoer  of  Commission  —  Authorization, 

Statement  that  the  Indiana  Commission  cannot  withhold  authori- 
zation for  the  issuance  of  securities  when  the  conditions  laid  down  by 
the  law  have  been  complied  with,  p.  383. 
Service  —  Gas  —  Standards, 

Discussion  of  standards  for  gas  service,  p.  387. 

[August  1,  1921.] 

Appuoation  for  authority  to  increase  gas  rates;  application 
denied. 

Appearances :  A.  H.  Eyall,  its  attorney  for  petitioner ;  Hngb 
G.  Ke^an,  their  attorney,  for  certain  bond  holders ;  J.  D.  Brink- 
erhoff,  City  Attorney,  for  the  city  of  Garrett;  Willis  Ehoads,  for 
the  city  of  Auburn*;  0.  M.  Brown,  their  attorney,  for  the  Auburn 
Commercial  Club  and  citizens  of  Auburn. 

Van  Auken,  Commissioner:  The  material  averments  of  the 
petition  in  the  above  entitled  cause  are  as  follows: 

[Petition  omitted.] 

[1]  It  will  be  noted  from  the  pleadings  quoted  above,  that  Both 
petitoner  and  the  bond  holders  take  the  position  that  the  Com- 
mission must  increase  the  rates  sufficiently  to  enable  the  com- 
pany to  meet  this  bond  interest;  that  the  bonds  have  been  hereto- 
fore authorized  by  the  Commission;  that  there  is  an  obligation 
resting  upon  the  Commission  to  see  that  the  company  makes 
enough  money  to  pay  the  bond  interest ;  that  it  is  the  duty  of  the 
Commission  to  protect  the  interests  of  owners  of  utility  property 
and  the  interests  of  the  holders  of  utility  securities;  and  that 
state  supervision  of  utilities,  means  protection  to  the  investor  in 
such  securities. 
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The  attorney  for  petitioner,  in  his  hrief,  sets  forth  this  claim 
in  the  following  language: 

*'A11  these  honds  were  approved  by  the  Commission  upon 
rfiowings  made  at  the  time  to  the  effect  that  the  issuance  of  the 
bonds  were  authorized  by  the  expenditures  of  the  company. 
While  it  is  not  claimed  that  the  Commission  is  nnder  any  obli- 
gation to  authorize  a  company  to  earn  interest  on  its  bonded  in- 
debtedness simply  because  those  bonds  have  been  authorized  by 
the  Commission,  still  we  do  claim  that  it  is  both  a  legal  and  moral 
duty  of  the  Commission  to  allow  a  company  to  at  least  earn  the 
amount  to  which  the  Commission  itself  finds  the  company  is  en- 
titled and  that,  if  the  imposition  of  rates  by  the  Commission  pro- 
duces less  than  that  amount  and  thereby  makes  it  impossible 
fer  the  company  to  have  those  funds  available  to  meet  interest  on 
its  bonds,  the  bondholders  have  been  tmjustly  treated  and  are  jus- 
tified in  complaining  bitterly  as  they  are  in  this  case.*' 

The  argument  that  the  Commission  must  protect  the  holders  of 
bonds  or  guarantee  the  interest  on  such  bonds  is  built  upon  a  false 
promise,  and  is  so  specious  that  it  scarcely  deserves  discussion. 
However,  the  Commission  believes  its  position  should  again  be 
made  clear  enough  so  that  anyone  can  understand.  The  first  duty 
of  this  Commission  is  to  see  that  the  charge  made  by  any  public 
utility  for  any  service  rendered  or  to  be  rendered,  either  directly 
cr  in  connection  therewith,  shall  be  reasonable  and  just,  and 
every  unreasonable  charge  for  such  service  is  prohibited  and 
declared  unlawful  The  reasonableness  of  petitioner's  present 
rates  will  be  discussed  elsewhere.  The  second  important  duty  of 
this  Conunission  is  to  see  that  every  public  utility  furnishes  ade- 
quate service  and  facilities.  Whether  or  not  petitioner  furnishes 
adequate  service  and  facilities  will  be  discussed  in  another  para- 
graph. 

This  Commission  has  also  the  duty  of  authorizing  the  issuance 
of  securities  by  public  utilities,  and  it  cannot  withhold  authori- 
zation for  the  issuance  of  securities  when  the  conditions  laid 
down  by  the  law  have  been  complied  with.  The  law  says 
nothing,  even  by  implication,  that  can  be  construed  as  a  guar- 
antee by  the  state  of  the  validity  of  the  securities,  or  a  guarantee 
by  the  state  that  the  interest  charges  will  be  met.  When  securi- 
ties are  issued,  certain  conditions  prescribed  by  the  law  must  be 
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complied  with,  and  it  is  assumed  that  such  conditions  were  com- 
plied with  by  the  Commission  and  the  petitioner  when  the  bonds 
of  petitioner,  now  outstanding,  were  issued. 

Petitioner  complains  that  the  former  orders  of  the  Conmiission 
were  unreasonable  and  unjust  and  unlawful,  in  that  the  increased 
rates  authorized  therein,  did  not  provide  it  with  sufficient  revenue 
to  pay  a  reasonable  return  on  the  value  of  its  property,  or  a  suf- 
ficient revenue  to  meet  the  interest  on  its  bonds.  Petitioner 
should  be  reminded  that  the  courts  have  been  open  to  it,  and  that 
an  appeal  from  the  order  of  the  Commission  is  a  procedure  of 
great  simplicity,  with  little  expense,  and  that  such  cases  have  a 
measure  of  priority  in  the  courts,  and  can  be  disposed  of  with* 
out  delay. 

No  utility  need  suflFer  confiscation  of  its  property  or  suffer 
from  unlawul  rates  with  the  courts  open  to  it  The  Commission 
knows  of  no  appeal  having  been  filed*  by  this  gas  company  from 
any  of  its  orders,  questioning  the  property  value  used  by  the 
Commission,  or  the  rates  authorized  in  such  orders.  The  Com- 
mission does  not  believe  that  its  former  orders,  concerning  the 
rates  of  this  utility,  were  in  anywise  unreasonable,  unlawful,  or 
confiscatory. 

This  utility  is  entitled  to  exactly  the  same  consideration  and 
its  rights,  under  the  law,  are  exactly  the  same  as  those  of  any 
other  utility.  Furthermore,  petitioner's  consumers  are  entitled 
to  the  same  protection  and  the  same  treatment  as  the  consumers 
of  the  service  of  any  other  utility.  Petitioner  herein  is  a  public 
utility,  and  as  such,  under  the  law,  is  required  to  furnish  rea- 
sonably adequate  service  and  facilities,  and  in  return  is  entitled 
to  such  rates  as  will  yield  to  it  its  operating  expenses,  including 
taxes  and  depreciation,  and  a  reasonable  return  on  the  value  of 
its  property,  assuming  that  it  has  been  operated  efficiently  and 
economically. 

[2]  The  rates  must  be  reasonable  and  just.  It  must  be  estab- 
lished by  the  evidence  that  the  operating  expenses  are  reason- 
able. The  mere  fact  that  a  utility  has  spent  a  certain  sum  of 
money  for  operation,  does  not  necessarily  mean  that  that  amount 
must  be  allowed  as  an  operating  expense,  if  it  appears  that  the 
expenditure  is  improper  or  that  it  is  too  large. 

The  Conmiission  does  not  in  anywise  attempt  to  manage  util« 
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ity  properties,  but  does  have  the  duty,  when  rates  are  involved,  of 
deciding  whether  or  not  the  utility's  operating  costs  are  reason- 
able. 

The  law  contemplates  that  a  utility  be  permitted  to  earn  its 
operating  expenses  and  a  reasonable  return,  on  the  assumption 
that  the  utility  is  operated  and  managed  eflScicntly  and  that 
the  expenses  set  up  are  reasonable.  In  other  words,  the 
utility  is  entitled  to  earn  not  the  cost  of  operation  whatever  that 
may  be,  but  only  the  cost  of  efficient  operation. 

[3]  The  report  of  the  special  investigation  of  the  Commis- 
sion's engineers,  herein  quoted,  shows  certain  inefficiencies  in 
operation.  The  evidence  shows  a  loss  in  transmission  during  the 
first  three  months  of  1921,  of  15.5  per  cent.  It  is  a  matter  of 
common  knowledge  that  such  loss  should  not  be  over  10  or  12 
per  cent 

The  evidence  shows  that  petitioner  is  paying  $4  per  ton  for 
its  coal.  The  Commission  believes  that  gas  coal  can  be  pu]> 
chased  for  less.  These  things  are  important  factors,  but  they  do 
not  entirely  explain  the  condition  here  existing. 

[4]  The  Commission  does  not  know  what  else  is  wrong,  but  it 
believes  something  is  wrong  in  the  operation  of  this  plant  A 
comparison  of  petitioner's  rates  now  in  effect  with  the  rates  of 
other  companies,  is  not  in  itself  material  or  proper,  but  a  com- 
parison of  the  operating  expenses  of  these  and  other  similar  com- 
panies is  material  and  pertinent,  and  such  a  comparison  indi- 
cates that  petitioner's  operating  costs  are  excessive. 

It  might  be  of  value  to  examine  and  consider  the  artificial  gas 
rates  of  the  companies  mentioned  below,  in  conjunction  with  the 
fact  that  none  of  such  companies  are  now  asking  either  the  Com- 
mission or  the  courts  for  increased  rates.  These  include  all  the 
highest  artificial  gas  rates  in  the  state.  It  will  be  observed  that 
but  three  companies  now  have  as  high  a  rate  as  petitioner.  The 
Princeton  Company  has  about  600  consumers,  an  insufficient 
number  to  justify  the  operation  of  any  kind  of  an  artificial  gas 
plant  The  Aurora  Company  has  about  150  consumers,  and  the 
rate  was  agreed  to  by  the  consumers  under  peculiar  conditions, 
A  cursory  examination  of  these  rates  will  convince  anyone  of  the 
existence  of  two  facts:  (1)  That  there  is  something  seriously 
wrong  with  petitioner's  management  or  operation;  (2)  that 
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tLe  Commission  has  heretofore  been  extremely  generous  to  peti- 
tioner in  the  granting  of  rates. 

[Rate  tables  omitted.] 

[5]  There  is  another  important  question  involved  in  this  case 
and  that  is  the  attitude  of  petitioner's  consumers  toward  an  in- 
crease in  rates  and  the  effect  that  an  incrase  would  have  upon  pe- 
titioner's revenues.  The  Conunission  has  the  power  to  increase 
the  rate,  but  it  cannot  make  the  people  buy  the  gas.  It  is  doubt- 
ful if  an  increase  over  the  high  rate  now  in  effect  would  increase 
petitioner's  revenues.  The  Commission  believes  that  the  rates 
now  are  so  high  that  any  increase  would  certainly  result  in  such 
a  falling  off  of  consumption,  that  petitioner  would  gain  no  finan- 
cial benefit  from  the  increase. 

Subsequent  to  the  hearing,  the  Commission  caused  an  investi- 
gation of  petitioner's  plant  and  operation  to  be  made  by  one  of 
its  gas  engineers,  and  his  report  is  as  follows: 

"Following  your  instructions  I  have  visited  the  above  named 
company  with  a  view  to  determining  if  possible  the  causes  for 
high  cost  of  gas  production  and  to  advise  what  means  might  prac- 
ticably be  employed  for  reducing  it. 

"This  plant  is  located  at  Auburn  Junction,  Indiana  and  sup- 
plies gas  to  Auburn,  Garrett,  and  Kendallville,  which  are  re- 
spectively one,  four,  and  fifteen  miles  distant  from  the  plant. 
The  headquarters  of  the  company  are  in  Kalamazoo,  Michigan, 
and  the  principal  office  in  Indiana  is  at  Auburn.  Mr.  E.  G- 
Jones  is  the  local  manager.  The  company  has  recently  petitioned 
this  Commission  for  an  adjustment  of  rates,  the  present  rate 
being  $2.10  gross  per  thousand- cubic  feet  with  $.10  per  thousand 
discount  if  bill  is  paid  within  specified  time.  Under  this  rate  the 
total  operating  revenues  for  the  first  three  months  of  this  year 
have  been  $34,798.39  and  the  total  operating  expenses  $31,816.- 
13. 

"The  plant  is  equipped  with  three  benches  of  horizontal  stop 
and  sixes  which  are  not  in  use  and  with  two  batteries  of  slot 
ovens,  three  ovens  to  each  battery. 

"Tliis  is  the  first  installation  of  this  type  made  by  the  Russell 
Engineering  Company  and  was  first  fired  in  January  1917. 
iFnch  oven  has  a  capacity  of  5,200  lbs.  of  coal.    The  carbonizing 
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period  is  12  to  18  hours.    The  gas  passes  from  the  ovens  in  8n<>- 

cession  through  the  following  appartus : 

1 — Primary  condenser  6'  diam  x  20^  high,  multitubular, 

1— of  2  Kerr-Murray  #6  rotary  exhausters. 

1 — Western  Gas  Tar  Extractor,  10"  connections. 

1 — 6'  diam  x  20'  hij?h  multitubular  secondary  condenser* 

2 — 6'  diam  x  26'  high  tower  scrubbers. 

2 — outside  type  concrete  purifier  each  10'  x  18'  x  C 

2 — McDonald  4'-6"  station  meters  (Hinman  drums), 

1—50,000  cu.  ft.  single  lift  steel  tank  holder. 

1—200  M  cu.  ft.  two  lift  steel  tank  holder. 

1^-Ingert oil-Rand  Compressor  8"  x  10"  x  8"  single  stage. 

1 — Compression  tank  7  ft.  diam.  x  30  ft.  long. 

4 — H.  P.  regulators. 

"The  results  obtained  with  the  coal  now  being  carbonized  ap- 
pear to  be  unsatisfactory.  It  is  necessary  in  removing  the  coke 
from  the  oven  to  use  long  iron  prods  and  pick  it  out  a  little  a^  a 
time.  This  requires  from  20  to  45  minutes  during  which  time 
the  atmosphere  is  in  contact  with  the  heated  walls  of  the  oven. 
This  makes  for  uneven  heating  and  is  thus  harmful  to  the  oven. 
It  is  probable  that  this  sticking  of  the  coke  is  to  some  extent  due 
to  the  bulging  of  the  walls  of  the  ovens.  The  clear  space  between 
them  was  originally  constructed  2  inches  wider  at  the  discliarge 
end  til  an  in  the  rear  to  facilitate  the  removal  of  the  coke.  I  was 
informed  that  the  diflSculty  mentioned  above  is  very  materially 
lessened  when  Elkhorn  coal  is  being  carbonized. 

*'A  circulating  liquor  seal  of  A  inch  is  carried  in  the  hydrau- 
lic main  and  the  average  vacuum  on  the  foul  main  at  the  exhaust- 
er was  observed  to  be  about  -At  inch.  It  is  evident,  therefore, 
that  there  was  some  back  pressure,  probably  about  A  inch  in  the 
ovens  at  the  time  of  the  inspection.  Unless  the  oven  walls  are 
in  good  condition  this  would  cause  the  loss  of  gas  through  them. 
The  yield  for  the  month  of  April  was  5.13  cubic  feet  per  pound 
of  coal  and  for  the  first  three  months  of  this  year  it  averaged  4.92 
cubic  feet  per  pound  of  coal. 

"The  average  heat  value  of  the  gas  for  the  month  of  April  as 
detennined  on  the  company  calorimeter  at  the  plant  was  543 
E.T.U.  and  as  determined  on  the  city  calorimeter  in  the  high 
school  building  it  was  515.5.  I  made  three  tests  at  the  plant  on 
the  afternoon  of  my  visit  with  results  of  500,-500  and  507 
B.T.U.  The  calorimeter  at  tlie  city  high  school  is  one  of  the  lat- 
est and  best  types  of  American  Meter  Company,  Hinman-Junk- 
ers  instrument.  It  is  ideally  located  and  is  set  up  in  a  standard 
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manner.  Mr.  Mclntyre,  the  science  instructor  who  has  made  the 
tests  with  it  was  out  of  town.  The  fact  that  the  barometer  had 
been  sent  away  for  adjustment  and  that  the  tank  had  been 
drained  prevented  my  running  a  test  there. 

"The  calorimeter  at  the  plant  is  a  Hinman-Junkers  fairly 
well  located,  and  operated  by  Mr.  Pion,  the  plant  superintend- 
ent. The  exhaust  damper  was  open.  This  instrument  is  evi- 
tlently  in  need  of  cleaning  as  the  exhaust  temperature  during  the 
running  of  a  test  is  about  six  degrees  above  that  of  the  inlet  wa- 
ter. The  main  thermometers  are  O.  K.  as  far  as  differential 
loadings  are  concerned.  Mr.  Pion  said  that  he  sometimes  runs  a 
test  with  the  inlet  water  temperature  several  degrees  lower  than 
that  of  the  room  and  has  made  no  correction  for  this.  The  de- 
termination made  under  these  conditions  would  be  too  high.  It 
is  seen  that  the  heat  value  of  this  gas  is  much  below  the  stand- 
ard as  prescribed  in  the  rules  of  the  Commission.  This  seems  to 
be  a  result  common  to  this  type  of  generating  plant. 

"The  present  force  employed  at  the  plant  consist  of  the  fol- 
lowing: . 

Day  Men. 
1 — Superintendent. 
2 — Stokers  @  46^  per  hour. 
1 — Boiler  fireman  @  40^  per  hour. 
1 — Oven  man  @  46^  per  hour. 
1 — Yard  man  @  40^  per  hour. 
1 — ^Man  employed  temporarily  @  40^  per  hour. 

Night  Men, 
2 — Stokers  @  45^  per  hour. 
1 — Boiler  fireman  @  40^  per  hour. 

"The  superintendent  lives  near  the  plant  and  is  subject  to  call 
at  night  in  case  of  emergency.  It  appears  to  me  that  this  plant 
could  not  be  economically  handled  with  a  smaller  number  of  men. 
The  gang  has  recently  been  reduced  to  the  above  number  and  the 
wage  scale  has  also  been  cut. 

"The  average  cost  of  coal  carbonized  in  1920  was  $6.68  and 
for  the  first  three  months  of  1921  it  was  $8.08.  This  increase  in 
cost  of  coal,  combined  with  a  decrease  of  $0.63  in  the  average  sell- 
ing price  of  coke  has  been  chiefly  responsible  for  the  failure  of 
the  increase  in  gas  rate  last  year  to  more  largely  improve  the  , 
financial  condition  of  this  company. 

"As  measures  to  improve  operating  conditions  at  the  plant  as  it 
now  exists,  I  would  recommend  the  following: 
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"1,  Change  of  coal  to  kind  that  will  produce  coke  more  readily 
lemoved  from  the  ovens. 

"2.  Baise  the  heat  and  increase  the  vacuum  on  the  hydraulic 
main.  I  believe  this  would  increase  the  yield  without  materially 
aflFecting  the  heating  quality  of  the  gas. 

"Judging  from  the  results  obtained  in  this  state  poor  economy 
of  operations  seems  to  be  a  fault  inherent  in  this  type  of  generat- 
ing equipment  With  gas  oil  and  coke  available  at  their  present 
prices,  I  believe  that  quite  a  saving  in  the  net  cost  of  gas  could  be 
effected  by  the  operation  of  a  water  gas  set  instead  of  the  ovens. 
I  would,  therefore,  recommend  also  that  immediate  preparations 
be  made  for  the  manufacture  of  water  gas  at  this  plant,  and  that 
upon  the  completion  of  these  preparations  the  manufacture  of 
coal  gas  with  the  slot  ovens  be  discontinued.'' 

The  evidence  at  the  hearing  and  the  report  of  the  Commission's 
engineer  herein  quoted,  show  that  petitioner  has  not  maintained 
the  heating  value  of  its  gas  to  the  standard  prescribed  by  the 
Commission. 

The  engineering  department  of  the  Commission  submitted  an 
appraisal  of  petitioner's  property  as  of  January  1,  1921.  It 
shows  the  cost  of  reproduction  of  the  whole  property  to  be  $468,- 
012,  and  its  present  or  depreciated  value  to  be  $414,471.  These 
amounts  do  not  include  anything  for  going  value  or  working 
capital. 

The  balance  she^t  of  March  31,  1921  shows  outstanding  capi- 
tal stock  of  $132,000,  preferred  stock  $34,700  and  bonds  of 
$497,000,  totalling  $663,700.  These  figures  need  no  explana- 
tion or  interpretation. 

Petitioner  submitted  the  oral  testimony  of  its  engineer  to  the 
effect  that  the  value  of  this  property,  for  rate-making  purposes, 
should  be  $533,984. 

The  Commission  being  advised  in  the  premises  finds: 

(1)  That  the  schedule  of  rates  prayed  for  by  petitioner  in  this 
case  is  unreasonable  and  unjust  and  should  not  be  authorized. 

(2)  That  the  schedule  of  rates  now  in  effect  is  reasonable  and 
just,  and  should  be  continued. 

It  is  ordered  by  the  Public  Service  Commission  of  Indiana, 

that  the  petition  herein  be,  and  it  is,  denied. 

McCardle,  Barnard,  Blessing,  Douglass,  concur, 
P.I7.R.1921E. 
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INDIANA  PUBIilC  SERVICE  COMMISSION. 

RE  KOKOMO  GAS  &  FUEL  COMPANY. 

[No.  6949.] 

Valuation  —  Overheads  —  Unproved  items, 

!•  No  allowance  should  be  made  for  overhead  expenses  of  constmo- 
tion  arbitrarily  fixed  without  proof  to  sustain  such  an  allowance. 
Valuation  —  Unused  property  —  Natural  gtis  wells. 

2.  The  value  of  natural  gas  wells  depleted  between  the  date  of  an 
appraisal  and  the  date  of  a  hearing  for  the  purpose  of  fixing  rates, 
was  excluded  from  the  valuation. 

Valuation  —  Reproduction  cost  —  Abnortnal  prices  —  Natural  gas. 

3.  The  Indiana  law  does  not  authorize  a  valuation  for  rate-making 
purposes  based  upon  the  abnormal  and  extravagent  prices  of  1920. 

Valuation  —  Taxable  value  as  measure  —  Natural  gas. 

4.  The  value  placed  upon  a  property  by  a  tax  payer  for  taxation 
purposes  is  not  a  controlling  element  in  finally  fixing  the  value  of  a 
utility  for  rate-making  purposes,  but  such  a  fact  is  material  evidence 
to  be  considered  in  connection  with  other  pertinent  evidence. 

Valuation  —  Original  cost  —  Natural  gas. 

5.  The  valuation  of  a  natural  gas  utility  was  based  upon  an  esti- 
mate  of  original  cost  presented  by  the  Commission's  engineers,  this 
method  being  adapted  for  this  case  only,  owing  to  peculiar  circum- 
stances  involved. 

Valuation  —  Going  value  —  Burden  of  proof  —  Natural  gas. 

6.  No  allowance  was  made  for  going  value  in  determining  the  rate 
base  of  a  natural  gas  utility  where  no  proof  was  offered  to  establiah 
the  existence  of  such  a  value. 

Valuation  —  Worlcing  capital  —  Natural  gas. 

7.  A  natural  gas  company  should  have  an  allowance  for  working 
capital  in  addition  to  the  amount  included  in  an  appraisal  for  materials 
and  supplies. 

Bates  —  Natural  gas  —  Restriction  of  service. 

8.  The  lower  steps  of  a  natural  gas  schedule  were  eliminated  in 
order  to  discourage  the  use  of  the  gas  for  industrtial  purposes,  or  any 
large  quantities  for  any  purpose,  owing  to  the  depletion  of  wells. 

BeUim  —  Operating  expenses  —  Natural  gas  —  New  tvells. 

9.  A  natural  gas  company  was  allowed  to  include  in  its  operating 
expenses  the  cost  of  sinking  three  new  wells  each  year. 

Return  —  Operating  expenses  —  Legal  expenses  —  Am^ortiseation. 

10.  A  large  amount  expended  for  legal  services  was  amortized  over 
a  period  of  four  years. 

Return  —  Operating  expenses  —  Commission  expense  —  Natural  gas. 

11.  A  natural  gas  company  was  allowed  to  amortize  over  a  period 
of  five  years  unusual  expenses  incurred  in  presenting  cases  before  the 
Commission. 
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Setum  —  Operating  expenses  —  Am^oriissaUfm  —  Geologists  and  engi' 
neers. 

12.  A  natiiral  gas  company  was  authorized  to  amortize  oyer  a 
period  of  years  the  cost  of  employing  geologists  and  engineers  to  make 
an  investigation  of  its  field  for  the  purpose  of  determining  the  best 
probable  location  of  new  wells. 

Return  —  Operating  expenses  —  Investment  audit  ^.€Jhargedhle  to 
surplus. 

13.  An  expense  incturred  by  a  natural  gas  company  for  the  pur- 
pose of  supporting  income  tax  returns  of  previous  years  is  not  a  proper 
charge  to  operating  expense  but  should  be  charged  to  the  surplus  ac- 
count. 

Depreciation  —  Natural  gas  —  Amount, 

14.  A  natural  gas  company  was  allowed  an  annual  depreciation  of 
1  per  cent. 

Depletion  —  Natural  gas  —  Burden  of  proof, 

15.  No  allowance  should  be  made  for  depletion  in  the  case  of  a 
natural  gas  company  when  no  evidence  has  been  produced  to  support 
such  a  claim. 


Service  —  Natural  gas  —  Depletion  —  Duty  of  utility. 

Discussion  of  the  duty  of  a  public  utility  furnishing  natural  gas 
service  to  provide  for  continued  service  after  the  depletion  of  its  wells, 
either  by  purchasing  natural  gas  from  other  fields  or  by  furnishing 
artificial  gas,  p.  396. 

[August  1,  1921.] 

Application  for  authority  to  increase  natural  gas  rates ;  ap- 
plication denied,  lower  steps  of  schedule  eliminated,  and  whole- 
sale rate  changed. 

Appearances:  Bell,  Kirkpatrick  and  McClure,  by  Mr.  Kirk- 
patrick,  and  Cook,  Sullivan  and  Ricks,  its  attorneys,  by  Mr. 
Hedrick,  and  Mr.  Daily,  for  petitioners ;  Overson  and  Manning, 
by  Mr.  Manning,  for  the  city  of  Kokomo. 

Van  Aiiken,  Commissioner:  Public  hearing  held  at  the  city 
hall,  Kokomo,  commencing  June  6,  1921. 

On  March  9,  1921,  the  Kokomo  Gas  &  Fuel  Company  filed  its 
petition,  wherein  it  avers: 

[Petition  omitted.] 

It  will  be  observed  that  the  Kokomo  Gas  &  Fuel  Company 
bases  its  claim  of  the  necessity  for  an  increase  in  rates,  to  its 
consumers  in  the  city  of  Kokomo,  on  the  alleged  fact  that  it  will- 
be  necessary  for  it  to  pay  the  Indiana  Natural  Gas  &  Oil  Com- 
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pany  (the  producing  company)  $.85  per  1,000  cubic  feet,  in- 
stead of  $.35  per  1,000  cubic  feet,  the  rate  now  in  effect,  for  all 
gas  received  by  it  from  the  producing  company  and  distributed 
1o  the  city  of  Kokomo.  The  Kokomo  Gas  &  Fuel  Company  has 
no  gas  wells  and  does  not  produce  any  gas  either  by  manufac- 
ture or  otherwise,  and  depends  solely  on  the  gas  purchased  by  it 
from  the  Indiana  Natural  Gas  &  Oil  Company,  which  owns  and 
controls  all  of  the  gas  wells  in  the  vicinity  of  Kokomo. 

The  affairs  of  the  Kokomo  Gas  &  Fuel  Company  were  thor- 
oughly investigated  by  the  Commission  in  Cause  No.  5171,  and 
after  a  series  of  investigations  and  hearings,  the  Commission, 
under  date  of  May  14,  1920,  issued  an  order  fixing  the  value 
of  the  property  of  the  Kokomo  Gas  &  Fuel  Company  for  rate- 
making  purposes,  and  fixing  its  rates  for  service  in  the  city  of 
Kokomo,  which  rates  are  now  in  effect. 

In  the  order  of  May  14,  1920,  in  Cause  No.  5171,  the  Com- 
mission authorized  the  Indiana  Natural  Gas  &  Oil  Company  to 
charge  the  Kokomo  Gas  &  Fuel  Company,  $.35  per  1,000  cubio 
feet  for  all  gas  sold  to  the  Kokomo  Gas  &  Fuel  Company,  and 
the  operating  expenses  of  the  Kokomo  Gas  &  Fuel  Company 
were  computed  on  that  basis. 

It  appears,  therefore,  under  the  pleadings  in  this  cause  that 
the  important  factors  herein  are: 

(1)  The  cost  to  the  Indiana  Natural  Gas  &  Oil  Company  of 
producing  the  gas  which  it  sells  to  the  Kokomo  Gas  &  Fuel  Com- 
pany, and 

(2)  The  value  for  rate-making  purposes  of  the  property  of 
the  Indiana  Natural  Gas  &  Oil  Company. 

The  situation  is  considerably  simplified  from  what  it  would 
have  been  a  year  ago,  by  the  fact  that  the  Indiana  Natural  Gas 
&  Oil  Company  delivers  no  gas  from  the  Kokomo  fields  to  any 
person  or  corporation,  except  the  Kokomo  Gas  &  Fuel  Com- 
pany. The  Indiana  Natural  Gas  &  Oil  Company  does  own  a 
pipe  line  from  the  vicinity  of  Kokomo  to  the  city  of  Chicago, 
which  pipe  line  is  now  being  used  by  it  as  a  gas  holder.  It  is 
not  claiming  that  the  value  of  the  pipe  line  to  Chicago  should 
be  included  in  the  value  of  its  property  for  rate-making  pur- 
poses, but  docs  claim  that  the  cost  of  operating  and  maintaining 

the  line,  including  taxes,  should  be  allowed  as  a  part  of  its  operat- 
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ing  expensesi  by  reason  of  the  fact  that  the  main  is  being  used  as 
a  gas  holder  for  the  benefit  and  convenience  of  the  public. 

The  Commission  caused  its  accounting  department  to  audit  the 
accounts  and  records  of  both  the  Kokomo  Gas  &  Fuel  Company 
and  the  Indiana  I^atural  Gas  &  Oil  Company,  the  reports  of 
such  audits  are  in  evidence. 

[1,  2]  The  engineering  department  of  the  Commission  made 
an  estimate  of  the  property  of  the  Indiana  Natural  Gas  &  Oil 
Company,  the  report  of  which  is  in  evidence.  It  shows  the  cost 
of  reproduction  of  the  pumping  station  and  collecting  system  at 
Kokomo  and  vicinity,  as  of  December  1,  1920,  to  be  $618,771 
find  its  present  value  as  of  the  same  day  to  be  $379,979.  To 
arrive  at  the  true  present  value,  as  reported  by  the  engineering 
department  of  the  Commission,  there  should  be  subtracted  from 
the  $379,979,  an  allowance  of  12  per  cent  for  overhead  expenses 
of  construction  amount  to  $40,594,  which  is  arbitrarily  included 
by  the  engineering  staflF,  and  upon  which  no  proof  was  submitted 
by  petitioner,  and  also  to  subtract  the  value  of  wells  that  have 
gone  out  of  service  between  the  date  of  the  estimate  and  the 
date  of  tiie  hearing.  It  appears  that  on  the  day  of  the  estimate 
there  were  in  service  58  wells  valued  at  $1,300  each,  and  that 
on  the  day  of  the  hearing  there  were  in  service  39  wells,  a  differ- 
ence of  19  wells  at  $1,300,  or  $24,700.  If  from  the  present 
value,  as  found  by  the  Commission's  engineers,  there  is  sub- 
tracted the  $40,594  of  overhead  expenses  and  the  $24,700  of 
wells  that  have  gone  out  of  service,  or  a  total  of  $65,294,  there 
would  remain  $314,685  as  the  present  value  of  the  physical  prop- 
erty. 

In  addition  to  the  deductions  from  the  Commission's  engi- 
neers' present  value  of  the  allowance  for  overheads  and  for  the 
wells  that  have  been  abandoned  since  the  day  of  the  inventory, 
there  should  be  a  further  deduction  for  property  in  the  way  of 
connecting  or  gathering  lines  abandoned,  or  taken  out  of  service, 
in  connection  with  the  abandonment  of  the  wells.  The  amount 
of  this  is  uncertain,  but  probably  exceeds  $14,000  over  and  above 
the  amount  of  such  property  that  has  been  placed  among  tho 
materials  and  supplies. 

The  Indiana  Natural  Gas  &  Oil  Company  submitted  in  evi- 
dence a  valuation  of  the  pumping  station  and  collecting  system 
P.U.R.1921E. 


Digitized  by 


Google 


394  INDIANA  PUBLIC  SERVICE  COMMISSION. 

at  Kokomo  and  vicinity,  based  on  the  cost  of  reproduction  in 
1920,  except  for  the  Ohio  street  pumping  station,  which  was 
constructed  in  1919  and  1920,  and  for  which  the  actual  construc- 
tion cost  was  taken.  By  this  method,  the  total  replacement  cost 
is  found  to  be  $1,039,822.95,  and  the  present  or  depreciated 
value  is  found  to  be  $894,048.82.  These  amounts  include  18.5 
per  cent  for  overhead  and  general  charges. 

[3]  This  Commission  does  not  believe  that  the  law  author- 
izes a  valuation  for  rate-making  purposes,  based  upon  the  abnor- 
mal and  extravagant  prices  of  1920.  No  such  costs  were  ever 
known  before  nor  have  they  been  known  since,  and  the  Commis- 
sion does  not  believe  that  any  such  prices  will  again  prevail  in 
the  future.  An  excessive  claim  of  value  of  that  kind  is  of  little 
or  no  assistance  to  the  Commission.  Particularly  is  this  true 
when  it  is  remembered  that  this  property  consists  of  pumping 
fitations,  collecting  lines  and  natural  gas  wells  in  a  natural  gas 
field  that  is  rapidly  and  surely  becoming  entirely  exhausted. 
Petitioner's  own  evidence  shows  that  less  than  a  year  ago  it  had 
84  production  wells,  and  that  now  it  has  39,  and  that  of  the  39 
not  more  than  three  or  four  are  really  valuable  wells,  and  further 
that  the  likelihood  of  securing  a  producing  well  by  new  drilling 
is  so  slight  that  the  expense  incurred  is  hardly  justified. 

[4]  On  March  30,  1921,  the  Indiana  Natural  Gas  &  Oil  Com- 
pany, by  a  sworn  statement  of  its  president  addressed  to  the  State 
Board  of  Tax  Commissioners,  placed  a  value  on  all  of  its  prop- 
erty of  $123,110.45.  This  value  apparently  included  the  Ohio 
avenue  pumping  station,  the  Greentown  pumping  station  and  the 
main  to  Chicago.  The  valuation  placed  upon  a  property  by  a 
tax  payer  for  taxation  purposes  is  not  a  controlling  element  in 
finally  fixing  the  value  of  a  utility  for  rate-making  purposes. 
Nevertheless  such  a  fact  is  material  evidence  to  be  considered  in 
connection  with  whatever  other  evidence  pertinent  to  value  there 
maybe. 

[5]  The  Commission  believes  that  the  report  of  its  own  engin- 
eers, with  deductions  as  heretofore  indicated,  should  be  used  for 
the  purposes  of  this  case.  The  Commission's  engineers  have 
sought  to  arrive  at  the  original  cost  of  the  various  items  included 
in  the  inventory  and  their  report  shows  the  present  value  of  the 
physical  property  on  that  basis.     The  Commission  does  not  in- 
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tend  to  be  understood  as  adopting  generally  the  original  cost 
method  of  arriving  at  value.  Circumstances  peculiar  to  this  case 
are  involved. 

The  properties  leased  by  the  Kokomo  Gas  &  Fuel  Company 
and  the  property  of  the  Indiana  Natural  Gas  &  Oil  Company  are 
ell  controlled  and  operated  by  the  same  interests.  The  Kokomo 
Gas  &  Fuel  Company  has  been  permitted  to  earn  on  a  value  of 
$425,000  at  least  $250,000  of  which  value  represents  nothing 
lut  intangibles.  The  methods  used  in  arriving  at  that  valuation 
and  the  circumstances  surrounding  it,  have  been  fully  discussed 
in  former  orders  of  the  Commission.  The  facts  heretofore  found, 
with  respect  to  the  valuation  of  the  Kokomo  Gas  &  Fuel  Com- 
pany, do  lead  the  Commission  to  the  conclusion  that  the  people  of 
Kokomo  are  paying,  by  way  of  rates  for  gas,  a  return  on  a  maxi- 
mum amount  of  intangible  value,  regardless  of  the  nominal  own- 
ership of  the  properties  involved,  and  that  the  value  placed  upon 
the  property  of  the  Indiana  Natural  Gas  &  Oil  Company  for  rate- 
making  purposes  in  this  case,  should  be  the  minimum  value  of 
the  actual  physical  property  used  in  the  production  of  natural 
gas. 

The  evidence  does  not  disclose  that  anything  was  expended  by 
petitioner  for  overhead  expenses  of  construction.  It  may  be  ac- 
cepted as  a  fact  that  some  such  expenditures  were  made,  yet  the 
evidence  is  insufficient  to  establish  the  amount.  Furthermore,  the 
evidence  does  ^ot  disclose  that  such  expenditures,  if  made,  were 
not  included  in  operating  expenses  and  covered  by  operating  rev- 
enues during  the  prosperous  years  of  petitioner's  history. 

[6]  The  Commission  does  not  believe  that  the  evidence  estab- 
lishes that  anything  should  be  included  in  the  total  for  going 
value.  In  arriving  at  that  conclusion,  consideration  has  been 
given  to  the  entire  history  of  the  company,  so  far  as  the  evidence 
throws  any  light  on  the  subject.  No  proof  was  offered  by  peti- 
tioner concerning  going  value,  and  indeed  it  would  be  difficult  to 
establish  the  existence  of  going  value,  as  usually  defined,  attach- 
ing to  this  property. 

[7]  The  Commission's  engineers  in  their  appraisal  do  not  at- 
tempt to  say  what  the  value  of  the  property  is,  that  being  for  the 
Commission  itself  to  determine.  The  appraisal  is  submitted  to 
the  Commission  for  its  information  as  a  part  of  the  evidence. 
P.U.R.1921E. 
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Petitioner  is  entitled  to  an  allowance  for  working  capital,  in  ad- 
dition to  the  amount  included  in  the  appraisal  for  materials  and 
supplies.  The  amount  of  such  allowance  in  this  case  would  not 
be  considerable,  and  the  Commission  is  of  the  opinion  that  the 
value  for  rate-making  purposes  hereinafter  fixed,  is  suflSciently 
large  to  cover  that  item. 

Taking  into  consideration  the  evidence  in  the  case,  including 
the  facts  as  above  indicated,  the  Commission  is  of  the  opinion  that 
the  value  of  the  property  of  the  Indiana  Natural  Gas  &  Oil  Com- 
pany, for  rate-making  purposes,  is  $300,000. 

The  most  serious  point  developed  in  the  hearing  of  this  case,  is 
that  the  natural  gas  supply  in  the  vicinity  of  Kokomo  is  rapidly 
becoming  exhausted.  The  following  statement  shows  the  number 
of  wells  in  service  on  the  dates  as  indicated : 

January  1,  1916 128 

January  1,  1917 113 

January  1,  1918 103 

January  1,  1919 93 

January  1,  1920 80 

January  1,  1921 44 

AprU   30,  1921 39 

Since  January  1,  1919,  ten  or  eleven  wells  have  been  drilled 
with  indiflferent  success.  The  evidence  shows  that  the  city  of 
Kokomo  requires  all  of  the  gas  that  can  be  produced  from  the  39 
odd  wells  now  in  service.  The  evidence  indicates  that  within  the 
next  four  or  five  years,  the  wells  now  in  service  will  be  exhausted 
and  that  natural  gas  in  sufllcient  quantity  to  supply  the  city  of 
Kokomo,  will  be  a  thing  of  the  past  The  Kokomo  Gas  &  Fuel 
Company  has  a  monopoly  of  the  business  of  furnishing  gas  to  the 
city  of  Kokomo.  At  the  same  time  the  obligation  rests  upon  it  to 
be  ready  and  able  to  maintain  an  adequate  gas  service  in  Kokomo 
at  all  times  in  the  future. 

The  people  in  control  of  these  gas  companies  have  known  for 
several  years,  and  now  know,  that  the  supply  of  natural  gas  in  un- 
reliable. The  Commission  will  expect  the  Kokomo  Gas  &  Fuel 
Company  to  be  prepared  to  augment  the  supply  of  gas  received  by 
it  from  the  Indiana  Natural  Gas  &  Oil  Company  whenever  that 
supply  becomes  insuflicient,  either  by  the  erection  of  an  artificial 
gas  plant  or  by  arrangements  to  purchase  gas  from  the  Chicago 
Company,  or  otherwise,  and  the  Commission  will  have  no  sym- 
P.U.R.1921E. 


Digitized  by 


Google 


RE  KOKOMD  GAS  &  FUEL  CO.  897 

pathy  for  any  failure  of  the  company  in  the  future  to  maintain 
an  adequate  gas  supply. 

[8]  Natural  gas  procured  from  the  Kokomo  fields  is  very  much 
cheaper  and  of  very  much  higher  quality  than  artificial  gas.  It 
is  to  the  interest  of  the  people  of  Kokomo  that  the  supply  of  nat* 
ural  gas  he  conserved  to  the  greatest  possible  extent  The  Com- 
mission believes  that  natural  gas  should  not  be  used  for  indus- 
trial purposes,  and  that  it  should  not  be  used  in  furnaces  for  the 
heating  of  buildings.  Its  most  essential  use  is  for  household  pur- 
poses, especially  cooking.  Consequently  the  Commission  believes 
that  it  is  to  the  best  interest  of  everyone  concerned  that  the  lower 
steps  of  the  schedule  of  rates  should  be  eliininated,  in  order  to- 
discourage  as  much  as  possible  the  use  of  the  gas  for  industrial 
purposes,  or  any  large  quantities  for  any  purpose.  This  will  not 
affect  the  rates  of  the  ordinary  householder,  and  will  be  of  benefit 
to  such  consumer  by  assuring  him  an  adequate  supply  of  natural 
gas  for  a  longer  period  than  he  could  expect  with  heavy  consum- 
ers on  the  lines. 

The  following  statements  are  self  explanatory.  They  show  the 
methods  used  by  the  Commission  in  estimating  revenues  and  re- 
quirements of  each  company  and  in  arriving  at  the  rates  herein- 
after authorized.  The  estimated  requirements  of  the  Indiana 
Natural  Gas  &  Oil  Company  have  been  heavily  cut,  but  the  Com- 
mission believes  the  allowance  for  each  item  to  be  sufficient. 

There  is  considerable  uncertainty  about  the  quantity  of  ga^ 
that  will  be  produced  by  the  Indiana  Natural  Gas  &  Oil  Com- 
pany, and  a  corresponding  uncertainty  about  the  amount  that  wil) 
be  sold  by  the  Kokomo  Gas  &  Fuel  Company  to  its  consumers  in 
Kokomo.  There  is  also  considerable  doubt  about  the  operating 
expenses  of  the  Indiana  Natural  Gas  &  Oil  Company,  due  to  the 
uncertain  life  of  the  wells  now  in  service.  These,  and  other  mat- 
ters, have  been  decided,  as  indicated  below,  in  accordance  with 
the  evidence.  The  revenues  and  expenses  of  the  Indiana  Natural 
Gas  &  Oil  Company  are  first  considered: 

[Tables  omitted.] 

f9]  An  allowance  for  3  new  wells  each  year  at  a  cost  of  $2,- 
250.00  each,  or  a  total  of  $6,750.00  will  be  made,  same  to  be 
chargeable  against  operating  expenses. 
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Legal. 

[10]  The  records  show  that  a  monthly  retainer  of  $33.33  is 
being  paid  to  attorneys  in  Kokomo.  In  May  1921,  this  amount 
"was  increased  by  $750  per  month  to  amortize  over  a  period  of 
eight  months  an  additional  $6,000  paid  to  Chicago  attorneys  for 
recent  rate  cases.  But  $4,000  of  this  latter  amount  is  chargeable 
to  Kokomo,  and  this  should  be  amortized  over  at  least  four  years. 

$4,000.00  amortized  over  four  years,  per  year $1,000.00 

$   400.00  annual  retainer   400.00 

Total  for  year  $1,400.00 

Public  Service  Commission  Expense, 

[11]  Company  shows  an  estiinate  of  $1,880  for  this  item. 
There  was  $583.58  charged  in  March  1921  of  which  $577  was 
incurred  by  East  Chicago  rate  case. 

Considerable  expense  has  been  incurred  by  the  company  in  its 
present  Kokomo  case,  but  this  class  of  expenses  is  unusual  for  the 
average  utility,  consequently  it  should  be  spread  over  a  rather 
longer  period. 

Estimating  a  total  cost  of  $3,000  over  a  period  of  five  years 
means  a  charge  of  $600  a  year. 

Gas  Well  Investigation  and  Research. 

[12]  This  item  of  expense  is  caused  by  the  employment  of  ge- 
ologists and  engineers  to  make  an  investigation  of  the  field  for  the 
purpose  of  determining  the  best  probable  location  for  new  wells, 
etc. 

It  is  not  an  annual  expense  and  should  be  amortized. 

The  company's  exhibit  shows  an  actual  expense  of  $209  for  the 
year  ending  April  30,  1921,  with  an  estimated  amount  of  $1,000 
for  the  projected  year,  and  asks  for  a  two  year  amortization 
period. 

A  five  year  period  in  the  estimate  of  $1,000  would  be  more 
nearly  equitable,  consequently  there  will  be  allowed  $200  in  the 
projected  year. 

In  this  connection  it  might  be  of  interest  to  note  that  in  July 
1921,  the  company  drilled  in  a  dry  hole  991^  feet  deep  at  the 
most  likely  point  designated  by  geologists  survey. 
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Investment  Audit  Expense. 

[13]  The  company  shows  an  expenditure  of  $351  for  this  item 
with  an  estimate  of  $4,649  additional  making  a  total  of  $5,000. 

This  expense  is  incurred  purely  for  the  purpose  of  supporting 
income  tax  returns  of  previous  years,  so  that  it  is  in  no  way  re- 
lated to  the  present  cost  of  producing  and  delivering  gas. 

It  is  evident  that  this  expense  covers  past  years  which  is  con- 
clusive that  it  should  he  charged  to  the  surplus  account  and  not  to 
present  day  operations.    It  will  therefore  be  eliminated. 

[Table  of  operating  expenses  omitted.] 

Depreciation. 

[14]  In  view  of  the  fact  that  the  company  has  heretofore  cov- 
ered its  depreciation  through  its  repair  and  renewal  accounts  and 
the  estimate  to  be  allowed  herein  for  said  repairs  and  renewals 
is  based  on  past  experience,  any  additional  allowance  should  be 
comparatively  small. 

A  composit  rate  of  1  per  cent  will  be  allowed  on  the  estimated 
value  of  property  for  the  purposes  herein. 

Present  value , $300,000.00 

1  per  cent  depreciation  • • • 3,000.00 

Depletion. 

[15]  Depletion  allowance  must  be  built  on  the  theory  that  the 
supply  is  irrevocably  diminishing  and  will  be  completely  ex- 
hausted at  some  future  time  and  by  reason  of  such  exhaustion, 
will  reduce  or  entirely  eliminate  certain  property  values. 

The  amount  of  such  lost  value  should  be  reproduced  and  re- 
served during  productive  life  of  the  field,  through  operating  ex- 
penses, otherwise  the  stockholders  would  be  left  in  the  position  of 
ecmtributing  their  capital  to  the  patrons,  unless. they  had  previ- 
ously been  protected  in  prior  year  earnings. 

However,  there  is  no  evidence  before  the  Conmiission  at  this 
time  to  show  that  said  stockholders  have  not  been  compensated 
for  any  probable  loss  through  depletion  and  the  burden  of  proof 
of  such,  rests  with  petitioner.  In  view  of  such  lack  of  evidence 
the  Commission  will  not  recognize  a  claim  for  depletion  allow- 
ance. 

If  no  new  producing  wells  are  drilled  in,  the  commercial  life 
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of  the  field  will  necessarily  be  shorter  than  if  the  supply  is  con- 
tinuously kept  replenished  by  new  wells.  The  past  practice  of 
this  company  has  been  to  charge  new  wells  to  capital  account,  but 
in  this  case  it  will  be  permitted  to  charge  three  new  wells  to  oper- 
ating expenses  in  the  estimated  sum  of  $2,250  each  or  a  total  of 
$6,750. 

Theoretically  at  least,  if  the  securing  of  new  wells  is  charge- 
able to  operating  costs  and  such  new  wells  perpetuate  the  life  of 
the  property,  no  allowance  should  be  claimed  for  depletion. 

The  foregoing  conclusions  may  be  summarized  in  the  following 
tabulation : 

[Tabulation  omitted.] 

The  Commission  being  sufficiently  advised  in  the  premises 
finds: 

(1)  That  the  petition  of  the  Kokomo  Gas  &  Fuel  Company  for 
authorization  of  the  schedule  of  rates  set  out  in  its  petition^ 
should  be  denied. 

(2)  That  the  intervening  petition  of  the  Indian  Natural  Gas  & 
Oil  Company,  for  authority  to  charge  the  Kokomo  Gas  &  Fuel 
Company  $.85  per  1,000  cubic  feet,  should  be  denied. 

(2)  That  in  order  to  conserve  the  supply  of  natural  gas,  the 
Kokomo  Gas  &  Fuel  Company  should  be  authorized  to  charge  and 
collect  a  flat  rate  of  $1  per  1,000  cubic  feet  for  all  gas  sold  by  it^ 
with  the  same  monthly  minimum  as~now  in  effect 

(4)  That  the  Indiana  Natural  Gas  &  Oil  Company  should  be 
authorized  to  charge  the  Kokomo  Gas  &  Fuel  Company  a  rate  of 
$.41  per  1,000  cubic  feet  for  all  gas  sold  and  delivered  by  it  to 
the  Kokomo  Gas  &  Fuel  Company. 


NEW  TORK  SUPREBfS  COURT,  SPEOIAIi  TERM,  KINGS  COUNTY. 

MARTIN  M.  DXHTZ 

V. 

KINGS  COUNTY  LIGHTING  COMPANY. 
(115  Misc.  14,  188  N.  Y.  Supp.  67.) 
Boies  —  Patcer  of  utility  —  Absence  of  legal  rates. 

1.  A  public  utility  may  establish  reasonable  rates  when  there  is 
no  rate  in  effect  by  author!^  of  the  regulatory  body. 
P.U.R.1921E. 
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Rates  —  Beasondbleness  —  Finding  in  former  action. 

2.  A  finding  by  a  special  master  in  a  Federal  action  that  a  certain 
rate  would  yield  a  fair  return  raises  no  presumption  that  such  a  rate 
was  reasonable  five  months  later  when  conditions  had  changed  In  the 
meantime. 

Bates  -*  Reasonableness  —  Presun^ption, 

3.  A  public  utility  is  entitled  to  invoke  a  presumption  that  it  has 
not  violated  the  provisions  of  the  public  service  law  by  fixing  an  un- 
reasonable rate. 

Bates  —  Effect  of  filing  schedule  —  Oas. 

4.  A  gas  company  has  no  right  to  discontinue  service  for  failure 
to  pay  increased  rates  until  after  the  expiration  of  thirty  days  from 
the  date  of  filing  its  schedule. 

Parties  —  Contniissions  -^  Injunction, 

5.  A  Public  Service  Commission  which  has  been  enjoined  from 
interfering  with  the  rates  and  charges  of  a  gas  company,  should  not 
be  allowed  to  intervene  in  an  action  to  enjoin  the  company  from  in- 
creasing its  rates. 

[March,  1921.] 

Appijoation  for  injunction  to  restrain  the  enforcement  of  a 
gas  rate  alleged  to  be  unreasonable,  and  motion  by  the  Public 
Service  Commission  and  by  the  city  of  New  York  to  intervene ; 
application  for  injunction  refused,  motion  of  Commission  denied, 
and  motion  of  the  city  granted. 

Appearances:  Maxwell  S.  Harris,  of  New  York  city,  for 
plaintiff;  Ingraham  Sheehan  &  Moran,  of  New  York  city  (Sam- 
uel F.  Moran  and  John  D.  Monroe,  both  of  New  York  city,  of 
counsel),  for  defendant;  John  P.  O'Brien,  Corporation  Counsel, 
of  New  York  city  (Judson  Hyatt,  of  New  York  city,  of  counsel), 
for  city  of  New  York ;  Terence  Farley  and  William  S.  Jackson, 
both  of  New  York  city,  for  Public  Service  Commission. 

Aspinall,  J.  It  is  alleged  in  this  action  that  since  about  the 
year  1914,  and  until  October,  1920,  the  defendant  charged  for 
gas  furnished  to  private  consumers  at  the  rate  of  95  cents  per 
1,000  cubic  feet;  that  on  or  about  the  23d  day  of  October,  1920, 
the  defendant  increased  said  rate  to  $1.50,  without  giving  and 
publishing  the  thirty  days'  notice  of  such  change  of  rate  as  re- 
quired by  the  Public  Service  Commissions  Law  (Consol.  Laws,  c. 
48)  ;  and  that  the  gas  so  furnished  is  inferior  in  quality  and  be- 
low the  standard  required  by  statute.  The  relief  prayed  for  is  a 
decree  adjudging  the  present  rate  to  be  excessive,  exorbitant,  and 
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beyond  what  is  necessary  to  reasonably  compensate  defendant  for 
its  public  service  and  a  permanent  injunction  restraining  the  col- 
lection of  any  sum  based  on  any  other  than  a  reasonable  rate. 
The  present  motion  is  for  a  temporary  injunction  restraining  the 
defendant  during  the  pendency  of  the  action  from  asking,  de- 
manding, or  receiving  any  sum  based  on  the  $1.50  rate,  or  in  ex- 
cess of  the  previous  95-cent  rate,  and  for  certain  other  relief. 

In  my  opinion  a  brief  reference  to  certain  statutes  and  to  prior 
litigation  is  necessary  to  a  proper  consideration  of  the  motion. 
By  chapter  125  of  the  Laws  of  1906,  the  legislature  fixed  a  maxi- 
mum rate,  applicable  to  defendant,  of  $1  per  1,000  cubic  feet 
On  or  about  July  1,  1914,  the  defendant  reduced  its  rate  to 
private  consumers  to  95  cents  per  1,000  cubic  feet  Although  it 
does  not  clearly  so  appear  from  the  papers  before  me  I  assume 
that  such  action  by  the  defendant  was  taken  pursuant  to  an  order 
of  the  Public  Service  Commission  to  that  effect.  In  any  event 
tliat  rate  continued  until  increased  to  $1.50  as  aforesaid.  Chap- 
ter 604  of  the  Laws  of  1916  purported  to  amend  the  act  of  1906 
by  reducing  the  rate  to  80  cents  per  1,000  cubic  feet.  In  May, 
1920,  the  defendant  herein  brought  an  action  in  the  United 
States  District  Court  for  the  southern  district  of  New  York 
against  the  Public  Service  Commission  and  others,  with  the  re- 
sult that  on  October  20,  1920,  a  decree  was  duly  entered  in  that 
action,  adjudging  that  the  said  acts  of  1906  and  1916,  in  so  far 
as  they  limit  the  rate  to  be  chai-ged  (by  this  defendant)  for  gas 
supplied  by  it,  were  confiscatory,  and  so  unconstitutional,  and 
restraining  the  enforcement  of  either  of  said  statutes.  There- 
upon, and  on  October  22, 1920,  the  defendant  filed  with  the  Pub- 
lic Service  Commission  a  schedule  increasing  its  rate  to  $1.50  as 
aforesaid,  and  immediately  began  to  charge  its  private  consum- 
ers at  that  rate.  Subsequently,  and  on  December  30,  1920,  the 
Public  Service  Commission  moved  to  vacate  the  injunction 
granted  in  the  Federal  action  on  the  ground  of  failure  to  comply 
with  the  statute  requiring  thirty  days'  notice  of  a  change  of  rate 
and  on  the  further  ground  that  the  $1.50  rate  was  excessive.  The 
motion  was  denied,  and  in  his  opinion  denying  the  motion  the 
district  judge  stated  that  any  profit  represented  in  the  $1.50  rate 
was  not  so  "grossly  inequitable  as  to  shock  the  conscience. '' 

The  ultimate  fact  in  issue  in  this  action,  whether  or  not  the 
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$^1.50  rate  is  excessive,  cannot  be  determined  upon  affidavits;  and 
I  do  not  think  the  facts  presented  by  the  plaintiff  on  this  motion 
point  so  clearly  to  his  ultimate  success  as  to  justify  an  injunction 
penderUe  liie.  Had  the  defendant  fixed  a  rate  in  excess  of  a  rate 
ordered  by  the  Public  Service  Commission  after  a  hearing  pursu- 
ant to  §  72  of  the  Public  Service  Commissions  Law,  the  plaintiff 
would  be  entitled  to  the  temporary  relief  sought.  But  the  Com- 
mission has  made  no  such  order  since  the  decree  in  the  Federal 
action.  Also,  if  said  rate  exceeded  the  maximum  rate  prescribed 
by  any  state  statute,  this  of  itself  would  entitle  plaintiff  to  injunc- 
tive relief  pendente  lite.  But  such  is  not  the  fact.  The  legisla- 
ture has  not  acted  since  the  decree  in  the  Federal  action  adjudg- 
ing th6  confiscatory  character  of  the  Acts  of  1906  and  1916. 
There  is,  therefore,  no  statutory  rate  obligatory  upon  the  defend- 
ant at  the  present  time;  and  the  95-cent  rate  established  by  the 
Commission  in  1914  necessarily,  it  seems  to  me,  became  ineffec- 
tive upon  the  entry  of  the  decree  in  the  Federal  action.  It  will  be 
noted  that  the  Act  of  1916  purports  to  amend  the  Act  of  1906. 
Nevertheless  the  decree  in  the  Federal  action,  by  express  refer- 
ence thereto,  adjudged  the  invalidity  of  the  said  Act  of  1906,  irre- 
spective of  the  amendatory  Act  of  1916.  Presumably  the  pur- 
pose was  to  avoid  the  contention  that  the  invalidity  of  the  amend- 
p.tory  Act  of  1916  revived  the  original  Act  of  1906  and  so  re-es- 
tablished the  maximum  rate  of  $1  therein  prescribed.  Certain 
it  is  that  the  form  of  the  decree  in  the  Federal  action  indicated 
the  purpose  of  the  court  to  declare  the  confiscatory  character  of 
the  $1  rate  prescribed  by  said  Act  of  1906.  If  this  be  so,  surely 
the  95-cent  rate  established  by  the  Commission  cannot  be  en- 
forced as  prima  facie  compensatory,  when  the  $1  rate  established 
by  the  legislature  itself  has  been  adjudged  confiscatory.  There 
is,  therefore,  no  valid  rate  established  by  statute  or  by  the  Pub- 
lic Service  Commission. 

[1]  Such  being  the  situation,  I  am  aware  of  no  le<^al  barrier 
which  prevented  the  defendant  fixing  a  rate  deemed  by  it  to  be 
reasonably  remunerative.  The  temporary  failure  in  a  given  in- 
stance of  the  legislative  plan  for  the  regulation  of  public  service 
corporations  does  not  leave  such  corporations  helpless,  and  di- 
vested of  every  right  and  power  ordinarily  incident  to  private 

ownei-ship.    Rather  are  they  thereby  reclothed  with  the  powers 
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necessary  to  effectuate  their  corporate  purposes  freed  from  the  re- 
btrictions  of  a  legislative  plan  that  has  for  the  moment  failed. 
Jn  such  a  situation,  and  until  a  valid  rate  is  established  pursuant 
to  law,  the  defendant  may  determine  its  own  rate.  Either  this, 
or  a  chaotic  condition  results,  whereby  each  individual  consumer 
becomes  a  law  unto  himself,  to  fix  a  rate  beyond  which  he  will  not 
pay.  The  case  of  Morell  v.  Brooklyn  Borough  Gas  Co.  113  Misc. 
G5,  184  N.  Y.  Supp.  651,  is  distinguishable.  The  question  there 
involved  was  the  validity  of  a  rate  fixed  by  the  Commission  in 
excess  of  the  statutory  rate.  It  was  held  that  the  prior  adjudica- 
tion of  the  invalidity  of  the  statute  as  to  the  defendant  did  not  de- 
stroy the  statute  itself  and  that  the  Commission  was  without 
power  to  fix  a  rate  in  excess  of  the  rate  therein  prescribed.  Its 
action  in  so  doing  was  prima  facie  invalid.  Moreover,  the  en- 
forcement of  the  $1.40  rate,  considered  as  representing  the  inde- 
pendent action  of  the  company,  was  properly  enjoined,  because  in 
excess  of  the  then  existing  rate  of  $1.15  established  by  the  Com- 
mission, the  validity  of  which  was  not  attacked  in  that  action. 
But  the  present  case  involves  only  the  question  of  the  validity  of 
a  rate  established  by  the  defendant  itself  in  the  absence  of  any 
rate  prescribed  either  by  the  legislature  or  by  the  Commission. 
[2,  3]  Neither  does  a  consideration  of  the  facts  presented  by 
the  plaintiff  change  my  views.  He  emphasizes  the  finding  of  tho 
special  master  in  the  Federal  action  that  a  rate  of  approximately 
$1.17  would  yield  the  defendant  a  fair  return  on  its  investment. 
This  finding  must  be  considered  in  light  of  the  issue  then  pend- 
ing. That  issue  was  the  confiscatory  character  of  an  80-cent  rate 
rather  than  the  determination  of  what  would  be  a  remunerative 
rate  in  the  future,  a  determination  which  the  court  expressly  re- 
fused to  make  or  suggest.  Several  months  have  intervened  since 
the  entry  of  that  decree.  Plaintiff  has  added  nothing  to  the  force 
of  that  finding,  and  has  offered  no  proof  that  the  then  status  quo 
should  be  maintained.  But  the  defendant  has  shown  that  since 
the  entry  of  that  decree  it  has  contracted  for  its  oil  supply  for  6 
months  at  an  increased  cost  of  approximately  25  per  cent,  has 
expended  upwards  of  $500,000  for  repairs,  and  is  confronted 
with  an  increased  tax  rate  of  about  1  per  cent.  These  and  other 
facts  justify  a  rate  in  excess  of  any  rate  deemed  reasonable  at  the 
date  of  the  decree  in  the  Federal  action.    The  presumption  that 
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the  reasonableness  of  any  rate  then  determined  would  continue 
for  the  limited  period  of  five  months  is  destroyed  by  proof  of 
changed  conditions.  Defendant  has  negatived  such  presumption. 
Moreover  the  defendant  is  entitled  to  invoke  the  presumption 
that  it  has  not  violated  the  provisions  of  §  65  of  the  Public  Serv- 
ice Commissions  Law  by  fixing  an  unreasonable  rate. 

[4]  However,  in  view  of  the  decision  in  Public  Service  Com- 
mission V.  Brooklyn  Borough  Gas  Co.  189  App.  Div.  62,  72, 
P.U.E.1920A,  434,  178  N.  Y.  Supp.  93,  I  doubt  if  defendant's 
$1.50  rate  could  become  effective,  legally,  imtil  the  expiration  of 
thirty  days  from  the  date  of  the  filing  of  its  schedule.  This 
would  be  on  or  about  November  21, 1920.  It  fairly  appears  that, 
of  the  balance  owed  to  the  defendant  by  the  plaintiff,  $2  or  there- 
abouts represents  an  increase  caused  by  charging  the  plaintiff  at 
the  rate  of  $i.50  prior  to  November  21,  1920.  Plaintiff  may 
have  an  injunction  to  this  extent,  restraining  the  defendant  from 
removing  its  meter  from  plaintiff^s  house  or  shutting  off  his  sup- 
l^ly  of  gas  for  failure  to  pay  such  increase  made  prior  to  said  date, 
but  in  every  other  respect  the  motion  for  a  temporary  injunction 
is  denied.  * 

[5]  In  my  opinion  the  application  of  the  Public  Service  Com- 
mission to  intervene  should  be  denied.    The  decree  in  the  Fed- 
eral action  expressly  restrained  and  enjoined  the  Public  Service 
Commission,  among  other  things  "from  interfering  with  plaintiff 
[the  defendant  herein]  forthwith  and  while  this  decree  is  in  force, 
-charging,  billing,  and  collecting  a  rate  or  charge  in  excess  of  that 
fixed  by  said  statutes  or  either  of  them  for  gas  supplied  to  its  con- 
sumers other  than  the  city  of  New  YorL'*    The  direct  purpose  of 
this  action  is  to  prevent  defendant  fronx  charging  a  rate  in  excess 
of  that  fixed  by  the  said  Acts  of  1906  and  1916.    In  my  opinion 
this  court  should  not  sanction,  either  directly  or  indirectly,  a  vio- 
lation of  the  decree  of  the  Federal  court.     The  Federal  court 
should  be  requested  to  modify  its  said  decree,  to  the  extent  of  per- 
mitting such  an  application,  as  this  to  be  made,  and  imtil  this  be 
done,  and  sudi  request  granted  the  application  of  the  Public 
Service  Commission  to  intervene  in  this  action  should  be  denied, 
and  I  therefore  deny  the  same. 

I  am  also  of  the  opinion  that  the  city  of  New  York  should  bo 
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allowed  to  intervene  in  this  action,  under  the  decision  and  au- 
thority of  the  appellate  division  in  this  department  in  the  case  of 
New  York  &  R  Gas  Co.  v.  Nixon,  192  App.  Div.  923, 182  N.  Y^ 
Supp.  940.    Motion  of  the  city  to  intervene  granted. 
Motion  granted. 


NORTH  DAKOTA  BOARD  OF  RAHjROAD  COBOaSSIONERS. 

BE  JAMESTOWN  GAS. COMPANY. 
[Case  No.  1666.] 

Valuation  -*  Original  cost  —  Oaa  —  Working  capital, 

1.  The  value  of  a  gas  plant  was  determined  by  ascertaining  the 
original  cost  and  adding  thereto  a  fair  allowance  for  working  capitaL. 

ValtMtion  -*  Property  destroyed  hy  fire  —  Gas, 

2.  The  value  of  a  gas  plant  which  has  been  destroyed  by  fire  can- 
not be  considered  as  part  of  the  used  and  useful  property  of  a  utility 
for  the  purpose  of  fixing  rates,  since  the  consumers  should  not  be 
penalized  because  the  company  carried  insufficient  insurance. 

Return  —  Reasonableness  —  Elficiency  of  management  —  Accountinff^ 

3.  The  public  cannot  be  expected  to  bear  the  losses  sustained  by  a 
public  utility  tlirough  inefficient  management  and  improper  methods  of 
accounting. 

Depreciation  —  Gas  —  Amount, 

A,  A  gas  utility  was  allowed  an  annual  depreciation  reserve  of  3) 
per  cent  of  the  physical  value  of  its  property. 
Return  —  Operating  expenses  —  Labor  -*  New  construction  worh, 

6.  The  cost  of  labor  on  new  construction  work  of  a  gas  company 
is  not  properly  chargeable  to  operating  expenses. 
Return  —  Gas  —  Amount. 

6.  A  gas  company  was  allowed  a  return  slightly  over  8  per  cent 
per  annum. 

[June  17,  1921.] 

Application  for  authority  to  increase  gas  rates;  application 
denied. 

By  the  Commission:  Under  date  of  Decemher  11, 1920,  the 
Commission  received  from  the  Jamestown  Gas  Company,  an  ap- 
plication, for  authority  to  make  a  surcharge  of  60  cents  per  1,000 
cubic  feet  of  gas  furnished  to  consumers  in  Jamestown,  North 
Dakota.  Such  increase  to  be  added  to  the  rates  authorized  by 
the  Commission  in  November,  1919. 
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Hearing  on  this  application  was  held  at  Jamestown,  North 
Dakota,  pursuant  to  notice,  on  the  10th  day  of  March,  1921,  at 
10  o'clock  A.  li.    The  following  appearances  were  entered: 

C.  S.  Buck,  President  and  Attorney,  O.  C.  Wallenberg,  Vice- 
president,  and  H.  P.  Taylor,  Secretary  and  Treasurer,  on  behalf 
of  the  petitioner. 

F.  E.  Rathman,  ;^fayor,  and  F.  G.  Kneeland,  City  Attorney,  on 
behalf  of  the  city  of  Jamestown. 

The  application  for  the  increase  was  supported  by  a  state- 
ment of  the  number  of  cubic  feet  of  gas  distributed  during  the 
l>eriod  from  January  to  October,  1920,  both  inclusive,  and  a 
statement  of  the  operating  revenues  and  expenses  for  such  period ; 
the  latter  indicating  a  net  loss  for  the  ten  months  of  $2,042.54. 
They  further  called  the  Commission's  attention  to  the  increase  in 
the  price  of  coke,  lignite  coal,  and  labor.  The  city  of  Jamestown 
denies  that  prices  of  materials  have  advanced  to  the  extent  alleged 
in  the  application. 

The  rates  established  by  the  Commission  in  its  order  issued  in 
November,  1919,  expired  in  November,  1920,  and  on  November 
30th  an  order  was  issued  extending  for  a  further  period  of  six 
months  or  until  May  31,  1921,  the  rates  authorized  by  the  Com- 
mission on  November  25, 1919. 

[1]  The  Commission  has  caused  its  engineering  department  to 
:ii  ake  a  detailed  valuation  of  the  property  of  the  company  as  of 
February  1st,  1921.  The  original  cost  as  shown  in  this  apprais- 
al is  $55,364.  To  this  should  be  added  the  amount  of  $3,050 
found  by  the  Commission  to  be  a  fair  allowance  for  working  capi- 
tal, making  a  total  value  for  rate-making  purposes  of  $58,415. 

The  valuation  placed  upon  tlie  plant  by  the  company  is  $83,- 
609.37.  In  arriving  at  this  figure,  however,  the  company  has  in 
several  instances  used  present  values,  while  the  Commission  has 
tiscd  the  original  cost  method;  as  an  example,  the  company's 
value  placed  upon  the  land  is  $3,000,  whereas,  the  Commission's 
value  is  only  $1,000. 

Petitioner's  exhibit  ^TE"  shows  capital  invested  in  the  plant  at 
various  times : 
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Capital  paid  in  $48,000.00 

Bond  secured  by  first  mortgage ;• 20,000.00 

Notes  secured  by  second  mortgage  10,000.00 

Notes  unsecured   14,261.00 

$92,261.00 

Of  this  amount  witness  for  the  company  estimated  that  be- 
tween $86,000  and  $87,000  was  actually  invested  in  the  plant 

[2]  For  the  purpose  of  establishing  fair  and  reasonable  rates, 
the  Commission  will  consider  only  the  value  of  the  property  now 
used  and  useful  in  rendering  service.  The  first  plant  built  by 
the  Jamestown  Gas  Company  was  destroyed  by  fire  December  24, 
1911,  the  company  sustaining  a  loss  of  approximately  $12,000. 
The  Conunission  does  not  feel  that  the  consumers  should  be  penal- 
ized because  the  company  carried  insufficient  insurance;  neither 
do  we  feel  that  the  consumers  should  bear  the  loss  occasioned  by 
imprudent  investment  and  inefficient  management.  The  Com- 
mission, is,  therefore,  of  the  opinion,  and  finds,  that  the  value  of 
the  property  of  the  Jamestown  Gks  Company  for  rate-making 
purposes  as  of  February  1, 1921,  is  $55,364,  to  this  will  be  added 
working  capital  in  the  amount  of  $3,050. 

Accounting. 

[3,  4]  An  examination  of  the  books  and  records  of  the  com- 
pany discloses  the  fact  that  the  accounts  are  very  poorly  kept. 
Items  have  been  charged  to  operating  expenses  which  should  have 
been  charged  to  new  construction.  No  provision  has  been  made 
by  the  company  for  depreciation  reserve  fund ;  the  result  is  that 
when  a  boiler  wears  out  or  a  unit  becomes  obsolete  the  officers  of 
the  company  borrow  additional  capital  to  replace  the  worn  out 
parts.  The  capital  account  is  consequently  increased  and  the 
present  users  of  service  are  required  to  pay  increased  rates  to 
enable  the  company  to  earn  a  return  on  increased  capital. 
Whereas,  had  provisions  been  made  for  depreciation,  the  capital 
account  would  have  remained  substantially  the  same.  The  testi- 
mony shows  that  in  October  1920  a  new  boiler  was  installed  and 
the  old  one  junked,  the  expense  of  the  new  boiler,  an  installation, 
being  charged  to  the  plant  account.  The  public  cannot  be  ex- 
pected to  bear  the  losses  sustained  by  the  company  through  in- 
efficient management  and  improper  methods  of  accounting.  The 
Commission  will  establish  a  rate  which  under  efficient  operating 
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-will  provide  a  fair  and  reasonable  return  upon  the  property  of 
the  company  now  used  and  useful  in  furnishing  gas  to  the  con- 
sumers of  Jamestown.  Provisions  will  also  be  made  for  deprecia- 
tion and  the  company  will  be  required  to  establish  a  proper  ac- 
counting system  setting  aside  annually  an  amount  equal  to  3^  per 
cent  of  the  physical  value  of  the  property,  which  per  cent  is  found 
by  the  Commission  to  be  sufBcient  to  provide  a  fund  against  de- 
preciation. 

At  the  hearing  on  March  10th,  counsel  for  the  city  of  James- 
town urged  the  Commission  to  have  a  complete  audit  made  of  the 
books  of  the  company  before  handing  down  a  decision.  Arrange- 
ment was  accordingly  made  between  the  Commission  and  the  city 
of  Jamestown  whereby  the  services  of  S.  J.  Hunt,  a  certified  pub- 
lic accountant  with  Bishop-Brissman  &  Company,  were  secured. 
ITie  report  of  the  accountant  is  made  a  part  of  the  evidence  and 
has  been  carefully  considered  by  the  Commission  in  the  case. 

Petitioner's  exhibit  "B"  shows  a  profit  and  loss  account  for  the 
year  ending  December  31, 1920,  as  follows : 

Gross  income  from  sale  of  gas $23,767.96 

Plant  operating  expense  account $13,213.67 

General  expense  account   4,836.68 

Taxes  for  1919 1,087.36 

$19,137.70 
Gross  profit  before  charging  interest  and  depreciation 

and  maintenance  charges   $4,630.26 

Interest  paid  in  1920 3,775.46 

$22,913.16 

Gross  profit  after  charging  interest $854.80 

Maintenance  charges    523.71 

$23,436.87 
Gross  profit  from  plant  operation  before  charging 

depreciation  $331.09 

Net  profit  from  sale  of  merchandise  394.78 

$24,162.74 
Net  profit  before  charging  depreciation  725.87 

$24,162.74     $24,162.74 

[5]  The  Commission  has  caused  a  detailed  check  to  be  made  of 
the  items  entered  into  the  operating  expenses  as  shown  by  the 
company.  It  is  apparent  that  in  making  the  distribution  of  the 
pay  rolls,  the  company  has  included  as  part  of  their  general  ex- 
penses all  the  labor  of  their  employees  who  .are  engaged  onehalf 
of  their  time  in  new^  construction  work.  The  amount  charged  in 
P.U.R.1921E. 


Digitized  by 


Google 


410        NORTH  DAKOTA  BD.  OF  UAILROAD  COMMISSIONERS. 

this  manner  is  shown  to  be  $1,083.01  and  one-half  of  this  amount 
has  been  deducted  from  the  expenses  for  the  year  1920.  They 
clso  included  in  this  same  account  $907.10,  all  of  which  was  labor 
on  new  construction  work,  and  there  are  other  items  in  this  ac- 
count which  the  Commission  does  not  feel  are  properly  chargeable 
to  operating  expense.  A  corrected  profit  and  loss  account  for  the 
year  ending  December  31,  1920,  has  been  prepared  by  the  ac- 
countant and  is  designated  as  "Schedule  No.  2"  as  follows: 

Schedule  No.  11. 

Income^^ 

Gas  sales f23J67.96 

Ecepenses — 

Plant  operating  expense  account,  coal,  coke  and  oil  $10,501.02 
Miscellaneous   2;682.15 

13,183.17 

€}eneral  expense    3,027.22 

Taxes   1,087.86 

$17,207.74 

$6,470.22 
Net  profit  from  sale  of  merchandise • 304.78 

Available  for  depreciation  and  return  on  investments $6,865.00 

The  Commission  has  also  prepared  a  table  showing  the  esti- 
mated operating  expenses  for  the  year  ending  December,  Slst, 
1921,  using  the  present  scale  of  rates  plus  surcharge,  shown  as 
Schedule  III.  below : 

Bohedule  No,  111. 

Income'-^ 
Gas  sales $23,767JM 

Expense^"-' 

Coal,  384  tons  $1,804.80 

Coke.  242}  tons 4,580.83 

Oil  36,007  gallons   4.428.84 

Miscellaneous    2,682.15 

General  expense 3,027.22 

Taxes    1,087.35 

17,611.19 

$6,156.77  ■ 
Net  profit  from  sale  of  merchandise  394.78 

Net  profit  available  for  depreciation  and  return  on  investment    $6,551^5 

[6]  Figuring  depreciation  at  3^  per  cent  on  plant  valued  at 
$55,364  less  land  $1,800  or  $53,564,  the  estimated  amount  there- 
of for  the  year  1920  will  be  $1,874.74 ;  deducting  this  amount  of 
(Jepreciation  from  the  estimated  amount  available  for  deprecia- 
tion and  return  on  investment,  we  find  $4,676.81  estimated  as 
P.U.R.1921E. 
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Available  for  return  on  investment.  The  investment  as  indicated 
on  page  3,  which  is  shown  to  be  $58,414,  which  indicates  that  the 
present  rates  and  the  estimated  operating  expenses  shown  in 
schedule  three  will  yield  a  return  slightly  over  8  per  cent  per 
annum,  which  this  Commission  is  of  the  opinion  and  finds,  a  rea- 
sonable rate  of  return  under  the  existing  conditions. 

The  Commission  is,  therefore,  of  the  opinion,  and  finds,  that 
this  application  for  increase  in  gas  rates  at  Jamestown,  North 
Dakota,  should  be  denied. 

An  appropriate  order  will  be  entered. 

By  the  Commission,  Frank  Milhollan,  President,  0.  W.  Mc- 
Donnell, W.  H.  Stutsman,  Commissioners. 


PENNSTIiVANIA  PUBIilC  SERVICB  COMMISSION. 

YAN  LEAB  P.  SHBIVEB  et  aL 

V. 

MANUPACTUBERS  LIGHT  &  HEAT  COMPANY. 

[Complaint  Docket  No.  3563.] 
GEORGE  L.  CRAIG 

V. 

MANUFACTURERS  LIGHT  &  HEAT  COMPANY. 
[Complaint  Docket  No.  3586.] 

Service  «  Potoer  of  Commission  —  Industrial  —  Natural  gas, 

1.  All  service  rendered  by  a  natural  gas  company  in  Pennsylvania, 
industrial  or  domestic,  comes  within  the  jurisdiction  of  the  Public 
Service  Commission,  and  a  company  is,  therefore,  not  permitted  to 
render  industrial  service  under  private  contracts  independent  ol  the 
Public  Service  Company  Law. 

Service  <—  Natural  gas  —  Restrictions. 

2.  A  natural  gas  company  has  no  power  to  restrict  and  limit  the 
amount  of  natural  gas  it  will  supply  to  patrons  using  the  same  for 
liousehold  purposes. 

[June  27,  1921.] 

Complaint  against  restriction  of  natural  gas  service;  com- 
plaint sustained  and  company  ordered  to  rescind  and  cancel  its 
rule  limiting  the  quantity  of  gas  used  for  household  purposes, 
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Rilling,  Commissioner:  The  Manufacturers  Light  &  Heat 
Company,  the  respondent,  is  a  natural  gas  company,  incorporated 
under  the  Natural  Gas  Act  of  1885,  operating  in  West  Virginia^ 
Ohio,  and  Pennsylvania,  producing  and  purchasing  natural  gas, 
selling  the  same  for  industrial  and  domestic  purposes  in  each  of 
the  three  states,  securing  the  major  portion  of  its  supply  by  pur- 
chase in  West  Virginia.  The  company  serves  over  300  munici- 
palities and  communities,  has  over  3,300  miles  of  transmission 
pipe  lines,  serves  over  100,000  domestic  and  many  industrial  con- 
sumers. Its  territory  extends  as  far  north  as  the  city  of  New 
Castle.  During  certain  parts  of  the  year,  more  particularly  dur- 
ing sever  cold  v^eather  when  peak  load  demands  occur,  it  is  un- 
able to  render  adequate  service.  In  the  city  of  New  Castle  at 
such  times  by  reason  of  its  location  at  the  end  of  the  supply  line 
and  the  great  distance  from  the  source  of  supply,  insufficient  serv- 
ice is  rendered. 

In  1919,  the  respondent  sold  11,665,158,000  cubic  feet  of  gas 
to  domestic  patrons  and  13,375,725,000  cubic  feet  to  industrial 
patrons,  or  a  total  of  25,040,883,000  cubic  feet.  During  the 
first  eight  months  of  1920,  it  sold  9,054,312,000  cubic  feet  of 
gas  for  domestic  purposes  and  7,563,637,000  cubic  feet  for  in- 
dustrial purposes.  More  gas  is  sold  for  domestic  purposes  during 
the  winter  months  than  in  the  summer  and  more  gas  is  sold  for 
industrial  purposes  in  summer  than  during  the  winter.  The 
respondent  has  endeavored  to  restrict  consumption  for  industrial 
purposes  during  severe  winter  weather.  On  January  1,  1918^ 
respondent  withdrew  its  rates  for  industrial  service,  as  filed  with 
the  Public  Service  Commission,  and  since  that  time  has  been  ren- 
dering such  service  through  contracts  made  with  its  individual 
patrons,  contending  that  all  its  industrial  service  is  not  a  publio 
use  and,  therefore,  does  not  come  within  the  jurisdiction  of  the 
Public  Service  Company  Law.  Respondent  company  filed,  ef- 
fective July  21,  1920,  its  schedule,  containing  a  rule  restricting 
the  quantity  of  gas  to  be  delivered  in  any  one  month  to  40,000 
cubic  feet,  if  used  for  household  purposes.  The  following  is  a 
copy  of  that  part  of  its  schedule  making  such  restriction: 

''Changes: 

Classification  as  to  service  rendered  domestic  consumers  being 
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that  set  forth  in  first  paragraph  of  classifications,  under  schedule 
of  rates,  P.S.O.  Pa,  No.  2,  page  8,  has  been  changed  so  as  to  re- 
strict the  use  of  gas  and  has  been  divided  into  two  classes,  placing 
consumers  using  gas  for  household  purposes  in  Class  1  and  limit- 
ing the  quantity  of  gas  to  be  delivered  in  any  one  month  to  40,000 
cubic  feet,  an  amount  ample  for  cooking,  lighting,  and  heating 
water  in  instantaneous  water  heaters  and  the  like,  in  the  average 
home,  with  the  reservation  that  the  supply  may  be  discontinued 
to  consumers  whose  monthly  requirements  exceed  the  above  speci- 
fied amount,  in  order  that  satisfactory  service  may  be  rendered 
other  patrons  in  this  class.  Consumers  using  gas  and  serving  the 
public  with  food,  baths,  refreshments,  etc.,  being  placed  in  Class 
2,  with  requirements  limited  to  amount  fixed  at  time  contract 
is  entered  into,  the  right  being  reserved  to  discontinue  the  supply 
in  whole  or  in  part  in  order  that  satisfactory  service  may  be  ren- 
dered patrons  of  Class  1." 

This  schedule  is  complained  of  by  patrons  in  two  complaints, 
both  filed  before  the  effective  date,  alleging  that  the  restriction  of 
consumption  to  40,000  cubic  feet  per  month  is  unfair,  unjust, 
illegal,  and  discriminatory.  One  of  the  complaints  also  alleges 
that  the  rendering  of  industrial  service  by  respondent  is  within 
the  jurisdiction  of  the  Public  Service  Commission  and,  there- 
fore, respondent  should  be  required  to  file  its  rates  for  such  serv- 
ice with  the  Commission.  Both  complaints  were  heard  together 
and  will  be  disposed  of  in  this  report. 

The  questions  raised  by  the  complaints  are  as  follows : 

(l)Is  the  industrial  service  rendered  by  respondent  under  the 
supervision  and  jurisdiction  of  the  Public  Service  Commission  ? 

(2)  Under  the  conditions  which  respondent  is  rendering  its 
public  service,  has  it  the  right  to  restrict  patrons,  who  use  gas  for 
household  purposes,  to  40,000  cubic  feet  per  month  ? 

[1]  As  to  the  first  question,  it  is  our  opinion,  all  service  ren- 
dered by  a  natural  gas  company  in  Pennsylvania,  be  it  industrial 
or  domestic,  comes  within  the  jurisdiction  of  the  Public  Service 
Commission,  and  that  respondent  in  rendering  industrial  serv- 
ice in  the  manner  it  now  seeks  to  do  is  violating  the  provisions  of 
the  Public  Service  Company  Law. 

The  supreme  court  of  West  Virginia  in  Clarksburg  Light  & 
P.U.R-1921E. 
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Heat  Co.  V.  Public  Service  Commission,  84  W.  Va.  638,  P.U.E. 
1920A,  639,  648,100  S.  E.  551,  held,  inter  alia: 

".  .  .  The  duty  of  the  petitioner  to  supply  the  public  with 
pas  is  its  paramount  duty.  It  makes  no  difference  who  that  pub- 
lic is,  or  to  what  use  the  gas  is  to  be  appropriated.  If  the  peti- 
tioner was  allowed  to  conduct  one-half  of  its  business  under  pub- 
lic regulation,  and  to  sell  the  other  half  of  its  product  upon  pri- 
vate contract,  the  result  would  be  disastrous  to  the  public,  for  the 
rates  charged  to  private  consumers  would  control  those  charged 
to  the  public  consumers,  or  vice  versa.  The  intricate  accounts 
which  would  have  to  be  kept  in  order  to  indicate  the  proper  part 
cf  the  company's  expenses  chargeable  to  the  one  or  the  other 
part  of  its  business  would  be  so  easily  manipulated  that  in  the 
end  the  so-called  private  consumers  would  either  be  paying 
largely  for  the  public  service,  or  the  public  consumers  would  in 
a  large  measure  be  paying  for  the  gas  furnished  for  manufactur- 
ing purpose.  No  one  can  serve  two  masters  is  as  true  to-day  as  it 
Y;as  2,000  years  ago,  and  it  cannot  be  doubted  that,  if  this  peti- 
tioner is  allowed  to  divide  its  allegiance  in  the  manner  desired, 
the  service  rendered  by  it  to  the  class  of  its  patrons,  which  it 
would  soon  despise,  would  be  inefficient  and  ineffective  to  meet 
their  reasonable  demands,  to  the  end  that  the  needs  of  that  other 
class  of  patrons,  which  had  secured  its  favor,  might  be  the  more 
efficiently  met.  We  are  clearly  of  the  opinion  that,  so  long  as  the 
petitioner  is  engaged  in  supplying  gas  to  th6  public  in  the  manner 
in  which  it  is  at  this  time,  it  cannot  supply  a  part  of  that  public 
under  private  contract,  and  a  part  of  it  under  public  regulation.'^ 

The  respondent  was  incorporated  and  is  doing  business  under 
the  Natural  Gas  Act  of  1885  and  it  cannot  be  permitted  in  the 
manner  proposed,  to  render  industrial  service  by  making  special 
contracts,  without  filing  rates  therefor.  Respondent  will  be  re- 
quired to  file  a  schedule  of  rates  for  all  industrial  service  ren- 
dered by  it. 

[2]  As  to  the  second  question,  whether  respondent  has  the 
right  to  restrict  and  limit  the  amount  of  gas  it  wilL  supply  to 
patrons  using  the  same  for  household  purposes,  we  are  of  opinion 
that,  under  the  circumstances  and  conditions  under  which  re- 
spondent is  rendering  its  public  service,  it  has  no  right  to  carry 
into  effect  a  rule  as  it  seeks  to  do  in  this  case. 
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The  application  of  this  rule  to  Pennsylvania  in  December, 
1919,  affected  3,363  patrons  out  of  a  total  of  74,101  using  natural 
gas  for  household  purposes.  During  the  month  of  January,  1920, 
respondent  sold  for  industrial  purposes  523,965,000  cubic  feet  of 
gas  and  during  the  same  month  4,417  domestic  patrons  affected 
ty  the  rule  used  133,148,000  cubic  feet  in  excess  of  the  40,000 
cubic  feet  limitation,  or  about  25  per  cent  of  the  amount  con- 
turned  for  industrial  purposes  (see  respondent's  Exhibit  8). 

The  purpose  of  the  rule  is  apparent.  Respondent  seeks  to  con- 
serve its  supply  during  the  winter  months  by  restricting  the 
amount  of  gas  which  the  large  household  users  on  its  line  may  re- 
quire. The  patrons  affected  are  those  who  have  large  homes  and 
use  natural  gas  for  heating  purposes,  requiring  more  than  40,000 
cubic  feet  per  month,  resulting  in  their  being  required  to  discon- 
tinue .the  use  of  gas  for  general  heating  purposes,  substituting 
other  fuel  therefor.  The  Commission  in  its  recent  report  in  the 
complaint  of  the  Conewango  Kefining  Co.  v.  Pennsylvania  Gas 
Co.  [P.U.E.1921I),  141,]  upheld  the  right  of  the  gas  company 
to  refuse  to  render  service  for  industrial  purposes  where  its  sup- 
ply is  required  to  render  adequate  service  to  its  domestic  patrons, 
thereby  applying  the  well  recognized  policy  that  where  the  supply 
of  natural  gas  is  limited  the  utility  has  the  right  to  restrict  its  use 
to  the  service  which  will  result  in  the  greater  benefit  to  the  pub- 
lic 

The  conditions,  however,  under  which  respondent  is  rendering 
its  service  are  not  such  as  to  warrant  or  give  it  the  right  to  make 
and  enforce  the  rule  restricting  its  supply  for  household  use  in 
the  manner  it  now  seeks  to  do.  An  examination  into  its  affairs 
indicates  that  even  in  the  winter  months,  when  the  limitation 
would  become  effective,  respondent  is  rendering  much  greater 
service  for  industrial  purposes  than  to  household  patrons  affected 
by  the  rule,  and  this  it  is  doing  without  submitting  itself  to  state 
regulation. 

Under  these  circumstances,  we  are  of  the  opinion  that  the  rule 

complained  of,  whereby  respondent  seeks  to  restrict  its  supply 

for  household  purposes  to  40,000  cubic  feet  per  month  is  unjust 

and  unreasonable.    An  order  carrying  into  effect  the  findings  of 

this  report  will  issue. 
P.U.Ra921E. 
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P£NNSYIiVANIA  PUBIiIO  SI3iVIC£  COMMISSION. 

M.  H.  LANDIS 

V. 

WAYNESBORO  GAS  COMPANY. 

[Complaint  Docket  No.  3596.] 

Valuation  —  Bate  ntaMng  —  Factors  considered  —  Oas, 

1.  The  value  of  a  gas  company  for  rate-making  purposes  was  fixed 
after  a  consideration  of  estimates  of  reproduction  cost  and  book  ooa^ 
the  original  cost  of  the  property  not  being  shown. 

Return  —  Operating  expenses  —  Gas  —  Amount. 

2.  A  gas  company  valued  at  $230,000  was  allowed  $41,440  annually 
for  operating'  costs. 

Depreciation  —  Oas  —  Amount. 

3.  A  gas  company  valued  at  $230,000  was  allowed  an  annual  depre- 
ciation of  $7,200. 

Betum  —  Oas  —  Amount. 

4.  A  gas  company  was  allowed  an  annual  return  of  7  per  cent. 
Bates  —  Service  charge  —  Oas. 

5.  A  gas  company  was  allowed  to  make  a  service  charge  of  50 
cents  per  month  for  3-light  and  5-light  meters,  75  cents  per  month  for 
10- light  and  20-light  meters,  $1  per  month  lor  30-light  and  larger 
meters. 

[September  27,  192L] 

Complaint  against  increased  gas  rates;  complaint  sustained 
and  rate  schedule  established. 

By  the  Commission:  Respondent,  Waynesboro  Gas  Gout- 
panjy  renders  exclusive  artificial  gas  service  to  the  borou^  of 
Waynesboro,  Franklin  county  and  vicinity. 

The  following  is  a  statement  of  its  operations  for  the  years 
1915  to  1920  inclusive: 


Gross 
Kevenue. 


Operating 
Costs  Includ- 
ing Taxes. 


Gas  Sold. 
(Cu.  Ft.) 


Meters. 


1916  

1916  

1917  

1918  

1919  

1920  

1921  (6  mos.) 


$23,542.54 
26,504.25 
27,766.40 
41,702.23 
50,125.95 
63,224.00 
35,442.19 


$22,234.98; 
24,331.30 
25,665.08 1 
35,810.63 
42,409.05 


15,801,800 
17,782,3.^0 
18,619,600 
24,341,600 
28,782,300 

16,874,200 


142t 
1467 
1506 
1590 
1617 
1747 
1742 


Bespondent  was  reorganized  in  1913  and  has  now  issued  an 
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outstanding  capital  stock  of  $100,000,  bonds  $164,000,  other  in- 
debtedness $83,136.91.  No  dividends  have  been  paid  and  inter- 
est has  not  paid  on  all  of  the  bonds  issued. 

On  account  of  marked  increases  in  operating  costs,  especially 
those  on  coal,  oil,  and  labor,  the  company  filed  a  schedule  of  in- 
creased rates  effective  July  30,  1920,  as  follows : 

Ready'to-Serve  Charge. 

3  light  and  5  light  meters $  .50  per  month 

10  light  and  20  light  meters 75  per  month 

30  light  and  larger  meters 1.00  per  month 


Consumption  Charge. 


First 
Next 
Next 
Next 
Next 
Next 
Next 
Next 
Over 


M  cu. 

2M  cu. 

2M  cu. 

5M  cu. 

5M  cu. 

5M  cu. 

5M  cu. 
50M  cu. 
75M  cu. 


ft.  per  mo. 
ft.  per  mo. 
ft.  per  mo. 
ft.  per  mo. 
ft.  per  mo. 
ft.  per  mo. 
ft.  per  mo. 
ft.  per  mo. 
ft.  per  mo. 


Gross  per  Id. 

Net  per  M. 

$2.00 

$2.00     • 

20.0 

1.90 

1.90 

1.80 

1.S0 

1.70 

1.70 

1.60 

1.60 

1.50 

1.50 

1.40 

1.40 

1.30 

1.30 

1.20 

[1]  There  was  offered  in  evidence  two  reproduction  costs  of 
respondent's  used  and  useful  property  made  by  its  engineer,  one 
on  the  basis  of  1915-1919  prices  amounting  to  $371,442,  and  one 
on  the  prices  of  1920  amounting  to  $531,971.  These  cost  esti- 
mates include  20  per  cent  for  overheads  and  allowances  for  work- 
ing capital  and  going  concern  value.  Nothing  is  deducted  for  ac- 
crued depreciation. 

The  original  cost  of  the  property  was  not  shown.  The  book  cost 
or  net  book  value  of  respondent's  depreciable  property  as  of  July 
31,  1920,  was  given  at  $245,030.47,  less  accrued  depreciation  of 
$63,874.02,  net  book  value  of  $181,156.45.  (See  page  12,  notes 
of  testimony,  hearing  September  22,  1920.)  This  book  value 
does  not  include  anything  for  intangibles. 

Giving  due  consideration  to  all  the  evidence  submitted  to  the 
Commission  by  the  parties  in  this  case,  as  well  as  all  the  elements 
a^.ffecting  value,  the  Commission  has  found  and  'determined  that 
the  present  value  of  respondent's  used  and  useful  property  en- 
gaged in  the  rendition  of  its  service  to  the  public  as  a  rate  base  is 
$230,000. 

[2--4]  After  careful  review  of  the  operating  costs  experienced 
in  the  past  and  with  due  regard  to  the  present  trend  of  labor  and 
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material  costs,  we  are  of  the  opinion  that  a  fair  annual  allowance 
for  the  operating  costs  is  $41,440  and  for  annual  depreciation  is 
$7,200.  On  the  basis  of  the  foregoing  determinations  and  a  7 
per  cent  rate  of  return,  the  cost  of  the  service  is  $64,740  made  up 
as  follows: 

Fair  return — 7  per  cent  on  $230,000 $16,100 

Annual  depreciation 7^00 

Operating  expenses  and  taxes  ...,••• > 41,440 

Total   $64,740 

[6]  A  study  of  the  consumer  and  consumption  data  and  of  the 
present  rate  structure  leads  the  Commission  to  the  conclusion  that 
fhey  are  excessive  and  unreasonable  and  that  the  following  rates 
will  yield  substantially  $64,000,  on  the  basis  of  the  1920  sales, 
and  it  hereby  determines  that  they  are  the  maximum  just,  due, 
equal,  and  reasonable  rates  to  be  collected  for  the  service  per- 
formed. 

Ready-to-serve  Charge* 

3  light  and  5  light  meters $  .50  per  monoth 

10  light  and  20  light  meters 75  per  month 

30  light  and  larger  meters  1.00  per  month 


Clonsumption  Charge. 


First 

M  cu. 

ft.  per  mo. 

Next 

2M  cu. 

ft.  per  mo. 

Next 

2M  cu. 

ft.  per  mo. 

Next 

5M  cu. 

ft.  per  mo. 

Next 

5M  cu. 

ft.  per  mo. 

Next 

6M  cu. 

ft.  per  mo. 

Next 

6M  cu. 

ft.  per  mo. 

Next 

50M  cu. 

ft.  per  mo. 

Over 

75M  cu. 

ft.  per  mo. 

Gross  per  M. 

Net  per  M. 

$1.85 

$1.75 

1.75 

1.65 

1.65 

1.56 

1.55 

1.45 

1.45 

1.35 

1.40 

1.30 

1.35 

1.25 

1.25 

1.15 

1.15 

1.05 

An  order  will  issue  sustaining  the  complaint  and  directing  the 
respondent  to  establish  by  tariff  publication  the  rates  herein  de- 
termined, to  become  effective  October  1, 1921,  on  one  day's  notice. 


WEST  VIRGINIA  PUBMO  SERVICE  COMMISSION. 

BE  HOPE  NATURAL  GAS  COMPANY. 
[Case  No.  663.] 
Valuation  —  Leaseholds  —  Natural  gas  —  ApprecUitioiu 

1.  A  natural  gas  company  should  not  be  allowed  to  inerease  its 
capital  account  by  setting  up  on  its  books  any  sum  in  ezoe«  of  invest- 
ment cost  as  the  value  of  itt  leaseholds. 
P.U.R.1921E. 
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Behkm  —  Operating  expenses  —  Natural  gas  —  Leaseholds  —  Bental 
chAirges, 

2.  A  natural  gas  utility  may  charge  to  operating  expenses  the 
annual  rental  charges  for  carrying  gas  leaseholds.  • 

VaXtuUion  —  Reproductiim  oast  —  Natural  gas  —  Leaseholds  —  Ae^ 
erued  depreciation. 

8.  The  reproduction  cost  less  depreciation,  exdusiTe  of  the  value 
of  leaseholds,  plus  the  investment  cost  of  leaseholds  and  additions  to 
capita]  since  the  appraisal,  less  depreciation,  plus  10  per  cent  for  going 
value,  was  accepted  as  the  rate  base  of  a  natural  gas  utility. 

Appottionment  —  Natural  gas  investment. 

4.  The  investment  of  a  natural  gas  company  was  apportioned  in 
the  proportion  of  85  per  cent  to  production,  13  per  cent  to  transmis- 
sion, and  2  per  cent  to  distribution. 

Betum  —  Revenues  —  Natural  gas  utilities  —  Gasolene  nianuf€U)ture. 

5.  The  gas  expense  of  a  natural  gas  utility  was  credited  with  one- 
half  the  net  earnings  realized  by  the  company  from  the  extraction  of 
gasoline  from  gas  produced  and  purchased  and  distributed  by  it,  since, 
it  being  unprofitable  to  produce  or  purchase  gas  for  the  sole  purpose 
of  extracting  gasolene  and  a  certain  volume  of  the  gas  being  consumed 
in  the  process  and  the  heating  value  slightly  reduced,  the  gas  con* 
sumers  were  entitled  to  some  proportion  of  any  net  earnings  arising 
therefrom. 

Veprecidtion  -^  Natural  gas  —  Amount. 

6.  A  natural  gas  company  was  allowed  8  per  cent  of  the  fair  value 
of  all  depreciable  property  for  annual  depreciation. 

I^epletion  —  Natural  gas  —  Amount  —  Basis.  . 

7.  A  natural  gas  company  was  allowed  12i  per  cent  of  the  invest- 
ment costs  of  its  operated  gas  acreage  as  a  fund  to  amortize  operated 
leasehold  investment. 

Betum  —  Operating  expenses  —  Taxes  —  Natural  gas, 

8.  Excess  profits  taxes  should  be  paid  by  a  public  utility  and  not 
by  its  patrons  and  consiuners. 

Apportionment  —  Natural  gas  —  Industrial  and  domestic  consumers, 

9.  For  the  purpose  of  fixing  rates,  production  investment  of  a 
natural  gas  company  was  assigned  to  its  several  classes  of  service  on 
the  basis  of  gas  sales,  transmission  investment  on  the  basis  of  sales 
weighted  by  distance,  and  distribution  investment  in  city  plants,  direct. 

Mates  —  Sliding  scale  upward  —  Natural  gas. 

10.  A  natural  gas  schedule  based  upon  a  "sliding  scale  upward"* 
was  disapproved  as  discriminatory,  as  penalizing  the  large  consumer 
but  not  equalizing *the  fluctuating  demand,  except  to  the  extent  that  it 
renders  the  cost  of  the  service  prohibitive. 

Itates  —  Minimum  charge  —  Natural  gas. 

11.  A  natural  gas  company  was  allowed  to  impose  a  minimum 
charge  of  50  cents  per  month  for  domestic  service. 
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Return  —  Operating  expenses  —  Natural  gas  —  Drilling  wells. 

12.  The  cost  of  drilling  gas  wells  should  be  added  to  the  operat- 
ing expenses  of  a  natural  gas  utility  when  it  is  shown  that  notwith- 
standing such  drilling  its  production  is  certainly  declining  and  the 
work  adds  no  value  to  its  capital. 

(Lewia,  Chairman,  dissents.) 

[June  21,  1921.] 

Application  to  increase  natural  gas  rates ;  application  granted 
and  minimnm  rate  fiyed. 

Appearances:  Hope  Natural  Gas  Company,  A.  B.  Fleming, 
Christy  Payne,  Charles  Powell,  Kemble  White,  for  the  applicant ; 
city  of  Parkersburg,  McCluer  &  McCluer ;  city  of  Mannington, 
Bower  Pottery  Company,  A.  J.  Hess  and  others,  L.  S.  Schwenck ; 
city  of  St.  Marys,  P.  J.  Smith  and  Craig  &  Wells;  city  of  Sisters- 
yille,  McCluer  &  McCluer  and  Craig  &  Wells ;  city  of  Williams- 
town,  C.  M.  Showalter  and  J.  S.  Wade;  Marion  Window  Glass 
Company,  L.  S.  Schwenck  and  G.  W.  Ford ;  Ohio  Valley  Refining 
Company,  Craig  &  Wells ;  town  of  Friendly,  J.  S.  McClure  and 
Koss  Wells ;  citizens  of  Mannington,  M.  F.  Hamilton  and  others ; 
citizens  of  Mt.  Clare,  W.  P.  Weekley  and  others ;  citizens  of  the 
town  of  Friendly,  P.  H.  Anderson  and  others;  citizens  of  the 
town  of  Williamstown,  N.  B.  Biddle  and  others ;  town  of  Little- 
ton, J.  E.  Mathews,  recorder,  and  others;  town  of  Littleton  and 
Clay  District,  Wetzel  county,  Clyde  A.  Booth  and  others;  Mt. 
Clare  District,  Harrison  county,  W.  M.  Morris  and  others;  town 
of  Pinegrove  and  vicinity,  L  Myers,  Mayor,  and  others,  for  the 
l)rotestant8. 

Wiles,  Commissioner:  The  applicant,  Hope  Natural  Gas 
Company,  is  a  public  utility  corporation,  engaged  in  the  business 
of  producing  and  purchasing  natural  gas,  wbich  it  distributes  ami 
sells  at  retail  to  domestic  and  industrial  consumers  in  West  Vir- 
ginia, and  at  wholesale  to  other  gas  utilities  for  distribution  and 
resale  in  West  Virginia,  Ohio,  and  Pennsylvania.  As  inci- 
dental to  its  gas  business  it  produces  petroleum  oil  and  is  engaged 
in  the  manufacture  of  gasoline  from  natural  gas. 

It  was  organized  and  began  business  about  the  year  1898,  first 
as  a  pipe  line  or  gas  carrying  company,  and  later,  having  acquired 
a  large  area  of  gas  producing  territory  from  the  South  Penn  Oil 
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Company,  as  a  gas  utility.  Its  business  grew  rapidly;  and  its 
plant  and  property  increased  from  year  to  year  in  extent  and 
value. 

At  this  time  Hope  Natural  Gas  Company  is  the  largest  single 
producer  of  natural  gas  in  West  Virginia  and  in  all  the  Appala- 
chian gas  field  of  eastern  United  States.  Its  holdings  include 
more  than  a  million  acres  of  developed  and  undeveloped  gas  ter- 
ritory, approximately  3500  producing  gas  Avells,  several  thousand 
miles  of  main  and  distributing  gas  lines,  gasoline  manufacturing 
plants,  gas  compressor  stations,  oil  wells,  tools,  equipment,  etc. 
Its  gas  fielda  and  transmission  lines  are  located  in  the  counties  of 
Monogalia,  Marion,  Harrison,  Lewis,  Doddridge,  Wetzel,  Tyler, 
I^leasants,  Wood,  Ritchie,  Calhoun,  Gilmer,  Upshur,  and  Brax- 
ton. 

During  the  year  ending  June  30, 1920,  the  applicant  produced 
and  purchased  and  sold  over  sevenly-one  billion  cubic  feet  of  gas. 
It  serves  over  seventeen  thousand  domestic  and  industrial  con- 
sumers, located  in  the  cities  of  Parkersburg,  Mannington,  Sis- 
tersville,  and  St  Marys  and  in  the  towns  of  Friendly,  Paden 
City,  Williamstown,  Littleton,  Mt.  Clare,  Smithfield,  Metz,  Pine 
Grove,  Wileyville,  Glovers  Gap,  Faindew,  Minnora,  Colliers  and 
neighboring  country  districts  and  villages.  However  about  80 
per  cent  of  applicant's  total  gas  supply  was  sold  to  other  utility 
companies  for  distribution  and  resale  to  their  consumers  outside 
the  state  of  West  Virginia.  These  utilities  are  the  East  Ohio 
Gas  Company,  Kiver  Gas  Company,  Manufacturers  Light  &  Heat 
Company,  the  Peoples  Natural  Gas,  and  the  Fayette  County  Gas 
Company. 

History  of  the  Case. 

The  original  application  in  this  case  was  filed  on  November 
30,  1917,  asking  for  a  general  increase  in  all  of  the  rates  of  the 
applicant,  then  in  effect,  for  furnishing  natural  gas  to  all  of  its 
consumers  of  all  classes  in  West  Virginia.  Many  formal  and  in- 
formal protests,  and  petitions  were  filed  opposing  the  increased 
rates  sought  by  said  application,  as  will  appear  from  the  appear- 
ances noted  in  the  caption  hereof.  Before  final  hearing  upon  said 
original  application,  the  applicant,  on  the  22d  day  of  January, 
1918,  tendered  and  filed  an  amended  and  supplemental  applica- 
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tion  asking  for  further  increases  in  its  gas  rates  to  its  West  Vir- 
ginia consumers.  Such  proceedings  were  had  upon  said  applica- 
tions and  the  answers,  protests  and  petitions  filed,  that  on  March 
20,  1918,  an  order  was  entered  by  the  Commission  granting  the 
applicant  an  increase  in  its  rates  to  domestic  and  industrial  con- 
sumers in  West  Virginia  located  outside  the  corporate  limits  of 
the  cities  and  towns  of  Parkersburg,  Williamston,  Sistersville, 
Friendly,  Faden  City,  St  Marys,  Mannington  and  Pine  Grove^ 
ranging  from  three  to  six  6ents  per  thousand  cubic  feet,  effective 
as  of  March  1, 1918,  and  continuing  the  case  for  further  evidence 
as  to  the  other  rates  remaining  in  controversy. 

Thereafter  evidence  was  taken  from  time  to  time,  both  by  the 
applicant  and  protestants;  an  audit  made  of  the  applicant's  books 
of  account  by  the  Commission's  Statistician,  and  after  argument 
and  briefs  of  counsel  the  case  submitted  for  final  decision. 

The  case  was  decided  on  January  11,  1919,  and  by  order  of 
that  date,  the  Commission  authorized  applicant  to  increase  its 
domestic  rates  to  domestic  consumers  in  Parkersburg,  Manning- 
ton,  Sistei-sville,  St.  Marys,  Williamstown,  Friendly,  Paden  City, 
and  Pine  Grove,  3  cents  per  thousand  cubic  feet,  and  its  indus- 
trial rates,  upon  an  average,  lo  about  the  same  extent,  effective  as 
of  January  1, 1919,  except  as  to  Parkersburg  and  effective  at  that 
place  August  1, 1920,  as  to  domestic  rates. 

The  applicant  was  greatly  dissatisfied  with  findings  and  opin- 
ion of  the  Commission  announced  by  the  order  of  January  11, 
1919,  and  on  the  10th  day  of  February,  following,  filed  its  peti- 
tion for  a  rehearing,  and  on  February  19,  1919,  tendered  a 
second  amended  and  supplemental  application,  asking  for  author- 
ity to  increase  all  of  its  rates  in  excess  of  those  proposed  by  fonn- 
er  applications. 

By  order  of  July  15,  1919,  the  case  was  reopened  and  set 
down  for  further  hearing  upon  said  second  amended  application 
on  the  23d  day  of  August,  following.  In  the  meantime  the  rates 
fixed  by  former  orders  were  continued  in  effect. 

Further  evidence  was  taken  before  the  Commission  upon  the 
matters  arising  under  said  second  amended  applications,  tho 
answers  thereto  and  the  petitions  and  protests  filed.  On  Novem- 
ber 29,  1919,  a  further  order  was  entered  by  consent  of  all  in- 
terested parties,  providing: 
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(1)  That  the  domestic  rates  of  the  applicant  as  fixed  by  the  or- 
der of  January  11^  1919,  should  continue  and  remain  in  effect  un- 
til the  first  day  of  August,  1920. 

(2)  That  as  to  such  domestic  rates  the  case  should  be  argued 
and  submitted  for  final  decision  of  the  Commission  upon  the 
record  as  then  made,  on  the  first  day  of  June,  1920. 

(3)  That  the  applicant  be  authorized  to  further  increase  its 
industrial  rates  to  the  extent  hereinafter  shown,  effective  Novem- 
1,  1919,  except  as  to  the  city  of  Mannington  and  effective  as  of 
December  1,  1919,  at  that  place. 

The  case  was  not  submitted  on  June  1,  1920,  as  provided  by 
this  order.  The  Commission  heard  oral  argument  of  counsel 
thereon  in  September,  1920,  and  on  account  of  the  great  lapse  of 
time  since  the  record  was  closed,  required  the  applicant  to  file  a 
statement  of  its  income  and  operating  expenses  for  the  six 
months'  period  ending  June  30,  1920,  as  a  supplement  to  the 
record.  This  statement  was  later  filed,  as  were  also  briefs  of 
counsel  and  the  case  submitted  on  January  29, 1921. 

As  will  be  noted  from  this  history  of  the  case,  the  matter  re- 
maining to  be  decided  is  whether  or  not  applicant's  present  rates 
for  gas  furnished  its  domestic  consumers,  as  fixed  by  the  orders  of 
March  20, 1918,  and  January  11, 1919,  are  just,  fair,  and  reason- 
able, and  sufficient,  under  all  the  circumstances,  to  afford  it  a 
fair  return  upon  the  value  of  its  property  devoted  to  the  public 
service. 

Matters  in  Difference. 

The  chief  matters  at  issue  between  the  parties,  are: 

(1)  The  present  fair  value  of  applicant's  property  devoted  to 
its  public  service  business  and  of  what  the  same  is  constituted. 

(2)  The  amount  the  applicant  shall  be  permitted  to  set  aside 
from  earnings  annually  for  depreciation  of  its  property  and  deple- 
tion of  its  gas  territory. 

(3)  Whether  or  not  certain  items  of  expense  shall  be  charged 
to  capital  or  to  cost  or  operation. 

(4)  Are  excess  profits  taxes  paid  the  Federal  Gh>vemment 
properly  a  charge  to  cost  of  operation. 

(5)  If  increased  rates  are  granted*  should  the  same  be  based 
uDon  a  sliding  scale  upward* 
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Present  Fair  Valtui. 

We  are  embarrassed  by  the  wealth  and  variety  of  the  testimony 
of  witnesses  upon  the  question  of  the  present  fair  value  of  appli- 
cant's property  devoted  to  its  public  service  business.  Estimaiei 
and  opinions  of  applicant's  witnesses  fix  it  at  from  $35,000,000 
to  $68.500,000 ;  while  counsel  for  applicant  argues  it  should  be 
not  less  than  $41,000,000,  nor  more  than  $68,500,000.  No  opin- 
ion or  evidence  of  value  was  offered  by  protestants.  They  have 
chosen  to  rely  largely  upon  investment  cost  Upon  this  basis, 
counsel  for  protestants  are  not  in  entire  accord  as  to  present  fair 
value.  According  to  the  figures  submitted  by  counsel  for  the 
city  of  Parkersburg,  this  value  is  $22,461,150.62,  while  the  fig- 
ures of  counsel  for  the  city  of  Mannigton  are  $29^785,673.60. 
There  is  also  serious  disagreement  as  to  the  propriety  of  certain 
items  shown  by  the  books  of  the  applicant  to  have  been  included 
in  its  gas  investment  account 


Below  we  summarize  the  several  estimates  and  opinions  of  the 
value  of  applicant's  gas  properties ;  also  various  statements  of  in- 
vestment cost: 

(1)  Samuel  S.  Wyer  (applicant's  witness)  reproduction  new 
less  depreciation  as  of  December  31,  1917,  $52,465,249.00; 
fair  value  (adding  intangibles)  $60,094,143.  This  witness  later 
fixes  the  fair  value,  after  adding  additions  to  capital  made  in  the 
year  1918,  and  deducting  for  depreciations,  at  $57,500,000. 

(2)  T.  O.  Sullivan,  vice  president  and  general  manager  for 
the  applicant,  value  as  of  December  31,  1918,  exclusive  of  over- 
head costs  and  working  capital,  $45,000,000  to  $50,000,000,  and 
including  these  costs  from  $60,500,000  to  $68,500,000. 

(3)  John  G.  Pew,  former  vice-president  and  general  manager 
for  the  applicant  company,  value  as  of  December  31,  1916,  $35,- 
000,000.  Later  testimony,  including  appreciated  value  of  gas 
leaseholds  and  intangibles,  value  of  (round  figure)  $60,000,000. 

(4)  Investment  cost  December  31,  1918,  (applicant's  Exhibit 
No.  66)  $32,013,683.90. 

(5)  Investment  cost  December  31,  1919,  less  value  of  gas  acre- 
age (applicant's  exhibit)  $31,945,567.62;  less  accrued  deprecia- 
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tion  of  $11,210,150.45,  $20,735,417.17;  investment  cost  plus  ap- 
preciated value  of  gas  acreage,  $56,757,537.04.  (Depreciation 
accrued  as  shown  above,  not  deducted.) 

(6)  Investment  assignable  to  gas  properties  December  31, 
1918,  before  deducting  accrued  depreciation  (Nease  Exhibit  No. 
1-A.  revised),  $29,756,083.22,  Deducting  $9,812,628.88  accrued 
depreciation,  $19,943,454.34. 

The  apparent  enormoiis  differences  in  tiiese  several  valuations 
as  compared  with  investment  cost  can  be  to  some  extent  explained 
if  not  reconciled. 

Wyer's  valuation  as  of  December  31,  1917,  is  based  upon  re- 
production cost  new  less  depreciation  for  all  gas  properties,  ex- 
cept leaseholds,  determined  from  average  unit  prices  for  the  10- 
year  period  prior  to  September  1,  1915,  He  includes  in  his  total 
reproduction  costs  leaseholds  at  a  valuation  of  $25,994,170,  leav- 
ing as  the  reproduction  value  of  tangible  gas  property,  less  lease- 
liolds  $26,571,079.  These  leaseholds  were  carried  on  the  books 
of  the  company  at  an  investment  cost,  as  of  Deceniber  31,  1917, 
of  $2,241,636.18.  Adding  this  stun  to  his  reproduction  cost  of 
other  property,  gives  a  total  value,  not  including  intangibles,  of 
$28,812,715.18,  a  sum  closely  approximating  historical  or  invest- 
ment cost. 

The  estimates  of  value  placed  on  this  property  by  Sullivan  and 
Pew  included  as  the  value  of  leaseholds  approximately  $22,750,- 
000,  going  value  of  from  $5,000,000  to  $6,000,000,  and  working 
capital  of  $1,500,000.  If  from  their  estimate  of  the  value  of 
this  property,  we  deduct  these  items  aggregating  about  $30,000,- 
000,  and  then  add  the  investment  cost  of  leaseholds,  we  secure  as 
the  result,  in  the  case  of  Sullivan,  who  placed  the  highest  value 
on  this  property,  a  valuation  of  about  $40,500,000,  and  in  tie 
case  of  Pew,  a  valuation  of  about  $32,000,000. 

The  difference  between  applicant's  statement  and  Nease's  state- 
ment of  gas  investment,  as  of  December  31,  1918,  amounting  to 
$2,257,600.68,  is  probably  accounted  for  by  the  items  "coal  in- 
vestment" at  Hastings  and  "suspense  construction  accoxmt"  in- 
cluded in  applicant's  investment  cost  statement 


Applicant's  statement  of  gas  investment  for  the  year  ending 
December  31,  1919,  of  $56,757,537.04  is  reduced  to  about  $23,- 
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250,000  when  we  deduct  the  appreciated  .value  of  gas  leaseholds 
of  $24,811,969.42,  accrued  depreciation  of  $10,920,4^2.03,  and 
add  the  investment  cost  of  gas  leaseholds. 

Counsel  agree  that  in  considering  investment  cost  assignable  to 
its  gas  business,  as  of  December  81,  1918,  we  should  eliminate 
the  cost  of  "gas  producer  plant'^  $545,083.85;  exclude  20  per 
cent  of  the  investment  in  "teaming,"  ^'cleaning  out  tools"  and 
"drilling  tools,"  amounting  to  $257,534  and  all  the  "coal  invest- 
ment at  Hastings,"  amoimting  to  $257,356.22,  altogether  reduc- 
ing gas  investment,  in  round  fignres,  $1,070,000 ;  or,  to  the  suna 
cf  about  $30,950,000  from  which  should  be  deducted  accrued 
depreciation.  On  the  same  basis  gas  investment  for  the  year  end- 
ing December  31, 1919,  less  accrued  depreciation,  would  be  about 
$24,500,000. 

Gas  Leaseholds, 

On  December  31, 1918,  tie  applicant  owned  and  held  318,648.- 
87  acres  of  developed  op  operated  and  803,456  acres  of  unde- 
veloped or  unoperated  gas  leaseholds,  which  were  carried  upon 
its  books  at  an  investment  cost  of  $2,128,758.25.  During  the 
year  the  value  of  the^e  leaseholds  were  appraised  and  the  value 
thereof  set  up  on  the  books  of  the  company  at  $25,267,999.95. 
The  difference  between  the  investment  cost  and  the  appraised 
value  of  these  leases  amounting  to  about  $23,000,000,  which  was 
added  to  the  value  of  applicant's  gas  properties  has  been  the  large 
bone  of  contention  in  this  case. 

[1,  2]  Upon  the  question  of  appreciated  value  of  leaseholds, 
this  case  is  almost  identical  with  Case  No.  845,  in  re :  Applica- 
tion of  United  Fuel  Gas  Company,  decided  December  19,  1919, 
[P.U.E.1920C,  583],  in  which  we  held  that  the  applicant  should 
not  be  allowed  to  increase  its  capital  account  by  setting  up  on  its 
books  any  sum  in  excess  of  investment  cost  as  the  value  of  its 
leaseholds.  That  case  was  maturely  considered,  the  authorities 
exhaustively  reviewed,  and  the  reasons  for  our  conclusions  therein 
set  forth  at  length.  For  this  reason,  inasmuch  as  we  are  of  opin- 
ion to  adhere  to  the  principles  laid  down  in  that  case,  we  do  not 
deem  it  necessary  to  again  discuss  the  question  here.  It  may  be 
pertinent  to  suggest  in  this  case,  however,  that  the  annual  rental 
charges  for  carrying  gas  leaseholds  have  been  charged  and  are 
properly  chargeable  to  expense  of  operation  and  as  such  have 
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teen  paid  by  applicant's  consumers.  And  if  by  reason  of  any  long 
tenure  thus  obtained  such  leases  have  acquired  any  value  in  addi- 
tion to  the  original  cost,  whether  speculative  or  otherwise,  it 
would  seem  that  in  equity  and  good  conscience  applicant's  patrons 
and  consumers,  who  have  contributed  through  rates  for  annual 
rental  charges  many  times  the  sum  originally  expended  in  acquir- 
ing such  leases,  should  be  entitled  to  share  equally  with  the  appli- 
cant in  the  benefits  arising  therefrom. 

[3]  In  arriving  at  the  fair  value  of  applicant's  property  here- 
in, we  are  of  opinion  to  allow  the  investment  cost  only  of  said 
leases  as  a  capital  charge;  to  accept  reproduction  cost,  less  depre- 
ciation as  of  December  31, 1917,  as  shown  in  Wyer's  Exhibit  No. 
88,  exclusive  of  t^e  value  of  leaseholds,  20  per  cent  of  teaming 
investment  and  drilling  and  cleaning  out  tools  investment  and 
the  investment  in  coal  mines  at  Hastings ;  adding  thereto  invest- 
ment cost  of  leaseholds  and  additions  to  capital  made  since  that 
time,  less  depreciation ;  aUowing  10  per  cent  for  going  value,  and 
$1,500,000  for  working  capital. 

Applying  our  conclusions  as  above  stated,  we  obtain  the  follow- 
ing result: 

Wyer's  reproduction  value  of  physical  property,  including  ap- 
preciated value  of  gas  leaseholds,  $25,904,170,  coal  mine 
investment  at  Hastings,  $106,103,  and  teaming  investment 


and  drilling  and  cleaning  out  tools  investment  $330,450  . .  $55,406,480.00 
Lew,  value  of  leaseholds,  20  per  cent  of  teaming  and  tools 

investment  and  coal  mine  investment  at  Hastings 26,286,363.00 

$29,120,117.00 
Plus  20  per  cent  of  $29,120,117  for  overhead  costs 5,824,023.00 

$34,944,140.00 
Less  25  per  cent  of  $34,944,140  for  depreciation 8,736,035.00 

$26,208,105.00 

Pins  leasehold  investment  at  cost 2,241,636.00 

I        ■  I. 

$28,449,741.00 

Additions  to  capital  year  1918 $1,720,989.00 

Less  20  per  cent  of  teaming  and  tools  investment,  $71,* 
444,  gas  producer  plant,  $545,083,  coal  investment  at 
Hastings,  $151,252 767.779.00 

Net  additions   $962,210.00 

Total  gas  investment  December  31,  1918 $29,411,951.00 

Estimated  additions  to  gas  investment,  less  depreciation  for 

1919,  less  depreciation  for  1918 588,049.00 

Total  gas  investment  December  31,  1919 $30,000,000.00 

Plus  10  per  cent  for  going  value  and  development  cost 3,000,000.00 

Plus  for  working  cash  capital  and  stores  and  supplies  . .       1,500,000.00 

Present  fair  value •• $34,500,000.00 
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There  is  nothing  in  the  record  to  show  the  increase  in  appli- 
cant's gas  investment  for  the  year  1920,  but  basing  our  conclu- 
sions upon  its  experience  for  the  years  1917,  1918  and  1919,  we 
have  assumed  that  the  increase  in  gas  investment  for  1920  has  not 
exceeded  a  proper  allowance  for  depreciation.  Therefore,  the 
rates  hereinafter  fixed  will  be  based  upon  $84,500,000,  the  fair 
value  of  applicant's  gas  properties  as  of  the  31st  day  of  December, 
1919. 

Apportionment  of  Investment. 

[4]  Counsel  agree  that  applicant's  gas  investment  should  bo 
apportioned  as  between  production,  transmission  and  distribu- 
tion, in  the  proportion  of  85  per  cent  to  production,  13  per  cent  to 
transmission  and  2  per  cent  to  distribution.  Accepting  this  dis* 
tribution  of  investment  as  fair,  we  assign  total  fair  value  as  fol- 
lows: 

Production  up  to  compressor   $29,325,000 

IVansmission,  including  compressors   4,485,000 

Distribution    (city  planU)    690,000 

Oa^oline. 

[6]  As  we  have  before  stated,  as  an  incident  to  its  gas  business 
the  applicant  is  engaged  in  the  manufacture  of  gasoline,  by  what 
18  known  as  the  "Saybolt"  process,  under  patent  rights  assigned 
to  it  by  the  Standard  Oil  Company  of  New  Jersey.  Before  enter- 
ing upon  a  discussion  of  the  matter  of  income,  operating  expenses, 
return  upon  investment  and  depreciation,  it  becomes  pertinent  to 
inquire  to  what  extent,  if  any,  the  net  earnings  of  the  applicant 
from  its  gasoline  business  should  be  taken  into  consideration  in 
determining  the  earnings  the  applicant  is  entitled  to  realize  from 
the  operation  of  its  gas  business. 

In  addition  to  extracting  gasoline  from  gas  produced  and  pur- 
chased and  sold  by  the  applicant  to  its  consumers,  it  also  extracts 
gasoline  from  gas  produced  by  other  companies,  the  residue  of 
such  gas  remaining  after  the  extraction  of  such  gasoline  being 
icturned  to  said  companies.  We  held  in  Case  No.  584,  in  Re: 
Application  of  United  Fuel  Gas  Company  [P.U.E.1918C,  193], 
tliat  in  cases  where  gas  producing  companies  extract  gasoline  from 
the  gas  produced  "the  fair  value  of  the  use  of  the  gas  production 
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per  tmit  of  volume  used  in  the  manufacture  of  gasoline"  should 
be  credited  to  production  and  transmission  expense,  or  allowed  as 
a  credit  to  gas  earnings.  It  is  unprofitable  to  produce  or  purchase 
gas  for  the  sole  purpose  of  extracting  the  gasoline  content  there- 
from, and  that  inasmuch  as  a  certain  volume  of  the  gas  is  con- 
sumed in  the  process  and  the  heating  value  also  slightly  reduced, 
thus  imposing  a  burden  upon  the  gas  business,  the  gas  consumers 
'  are  entitled  to  some  proportion  of  any  net  earnings  arising  there- 
from. In  that  case  we  fixed  the  measure  of  the  reasonable  value 
of  the  use  of  natural  gas  for  the  purpose  of  extracting  the  gaso- 
line content  therefrom  by  applying  the  terms  of  a  contract  made 
between  the  Eastern  Oil  Company  and  the  Hope  Natural  Gas 
Company.  We  found  this  value  in  that  particular  case  to  be  one 
half  the  net  earnings  arising  from  the  business.  To  make  it  clear 
we  were  establishing  the  principle  that  the  reasonable  value  of  the 
use  should  be  accounted  for  and  not  fixing,  except  in  the  instant 
case,  the  pleasure  of  that  value,  we  said :  "The  basis  here  an- 
nounced as  the  value  of  the  use  of  gas  for  the  production  of  gas- 
oline does  not  establish  a  controlling  precedent  and  upon  a  proper 
allowing,  we  might  arrive  at  a  different  conclusion  as  to  the  value 
of  this  use." 

By  the  order  made  herein  on  the  11th  day  of  January,  1919, 
we  hold : 

"(4)  That  the  gasoline  business  of  the  applicant  is  a  private 
enterprise  and  the  capital  invested  therein  should  not  be  charged 
to  its  gas  investment;  that  the  earnings  therefrom  to  the  extent  of 
the  reasonable  value  of  the  use  of  the  gas  from  which  gasoline  i3 
extracted,  should  be  credited  to  operating  expenses,  except  as  to 
the  gasoline  extracted  from  gas  procured  from  other  producing 
companies  and  thereafter  returned  to  such  companies.  As  to  the 
latter  the  operations  of  the  applicant  are  in  their  nature  strictly 
a  private  enterprise  and  its  consumers  have  no  interest  therein. 
...  As  both  to  the  oil  and  gasoline  business  of  the  applicant, 
we  adhere  to  and  have  applied  the  principles  announced  in  the 
Dnited  Fuel  Gas  Company  Case.    (No.  585.)" 

No  further  evidence  has  been  offered  in  this  case  to  change  our 
conclusions  as  announced  in  this  order,  and  in  arriving  at  rates 
tliat  will  be  just  and  reasonable  to  the  applicant  we  shall  credit 
gas  expense  with  one  half  the  net  eai-nings  realized  by  the  appli- 
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cant  from  the  extraction  of  gasoline  from  gas  produced  and  pur- 
chased and  distributed  by  it,  whether  sold  to  consimiers  in  West 
Virginia,  or  for  ultimate  consumption  outside  the  state. 

Oas  Sales. 

During  the  period  covered  by  this  record  applicant's  gas  sales 
are  shown  as  follows : 

Thousand 
Cubic  Feet. 

Calendar  year  1916 107,080,197 

Calendar  year  1917 104.82S,377 

Calendar  year  1918 86,310,213 

Calendar  year  1919 67.945,632 

Twelve  months  ending  June  80,  1920 71,736,320 

Applicant's  Exhibit  No.  67  shows  the  volume  of  gas  produced 
and  purchased  for  the  three  years  1916, 1917  and  1918,  measured 
in  thousand  cubic  to  be: 


1916. 


1917. 


1918. 


Gas  produced  . 
Oas  purchased 


81,318,666 
26,261,531 


73,909,009!     68^23,670 
30,857,4681     27,986,543 


The  figores  for  gas  produced  and  gas  purchased  are  not  avail- 
able for  the  calendar  year  1919  or  the  twelve  months  ending  Juno 
80,  1920,  but  expense  for  purchased  gas  was  $2,305,929.70  for 
1918;  $1,939,975.43  for  1919,  and  $1,898,954.44  for  the  year 
ending  June  30,  1920;  indicating  a  falling  off  in  the  volume  of 
purchased  gas  as  well  as  volume  of  production,  as  compared  with 
previous  years. 

The  figures  submitted  by  applicant  show  the  following  distri- 
butioii  of  the  total  volume  of  gas  handled  by  it  from  January  1, 
1918,  to  June  30,  1920: 


Domestic  (city)  .... 
Domestic  (field)  .... 
Industrial  (city)  ... 
Industrial  f field)   ... 

Drilling,  etc 

Sold  other  companies 
Used  by  applicant  . . . 


1918. 

1,875,810 

6)8,197 

3,606,512 

747,601 

2,001,10 ) 

70,755,922' 

6,725,U62t 


1919.        I 

"1,857,556 

685,260 1 

3,253,392 

616,337 

1,468,679 

55,203,791 

4,892,417 


1920. 

"1,025,987 

780,254 

3,809,054 

615,212 

1,279,214 

68,223,712 

6.002,887 


*  1920  covers  the  twelve  months  ending  June  30,  1920. 
are  thousand  cubic  feet. 


The  figures  given 


This  table  shows  a  decrease  in  the  volume  of  gas  sold  all  classes 
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of  oonsumers  in  1919  as  compared  with  1918  and  a  slight  increase 
in  1920  over  1919.  The  noticeable  decrease  was  in  gas  ^Wd  to 
other  companies.'' 

Eatningt  and  Expenses. 

The  revenue  received  by  the  applicant  from  gas  sales  shown 
above^  are  as  follows : 


1918. 

1919. 

1920. 

DcmiestiCy  city  ,.;,.. 

$364,875.71 
151,519.79 
358,898.44 
118,155.98 
247,258.81 
12,198,960.02 
551,650.61 

$388,104.34 
166,240.95 
542,163.70 
114,716.40 
263,500.85 
10,321,722.00 
873,572.14 

$433,928.60 

field 

190,491.01 
772,515.48 
126,795.76 
276.066.37 

IndtuBtrial  city 

field 

Drilling,  etc. 

Sold  other  companieB 

U«ed  hj  Hope ^•••. 

12,412,651.76 
1,066,121.20 

Totals 

$18,991,309.36 

$12,670,007.38 

$15,267,470.18 

*1020y  12  months  ending  June  30,  1920. 

The  decrease  in  revenue  from  gas  sales  in  1919  as  compared 
with  1918  of  about  $1^300,000,  is  accounted  for  by  the  decrease  in 
volume  of  gas  sold  ^^other  companies''  and  the  increase  in  revenue 
from  gas  sale  for  the  twelve  months  ending  June  80,  1920,  as 
compared  with  1918,  of  about  $1,200,000  is  due  to  increased  rates 
to  all  classes  of  consumers,  the  largest  increase  being  in  gas  fur- 
nished industrial  consumers  through  city  plants. 

Applicant's  expenses  assignable  to  its  gas  business  for  this 
period  as  shown  by  its  books,  including  taxes  and  the  amount  set 
up  for  depreciation  and  depletion,  were: 

For  the  calendar  year  1918 $14,754,18.5.62 

For  the  calendar  jear  1919 16,354,332.83 

For  the  twelve  months  ending  June  30,  1920 16,830,321.31 

These  figures  indicate  an  excess  of  expenses  over  revenue  of 
$762,876.26  for  1918;  $3,684,325.45  for  1919;  and  $1,562,851.- 
13  for  the  twelve  months'  period  ending  June  30,  1920. 

Protestants  challenge  the  reasonableness  and  propriety  of  the 
items  "depreciation,"  "depletion"  and  "excess  profit  taxes,"  in- 
cluded as  properly  assignable  to  gas  expense.  It  is  also  claimed 
that  in  conformity  with  former  decisions  of  this  Commission,  one 
half  the  net  earnings  from  gasoline  should  be  credited  to  gas  rev- 
enue or  deducted  from  gas  expense. 

The  applicant,  assigns  to  gas  expense  for  depreciation  and  do- 
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pletion  for  1918  $3,957,967.01;  for  1919  $4,100,474.94  and  a 
like  amount  in  its  statement  of  gas  expense  for  the  twelve  months 
ending  June  30,  1920,  Taxes  included  as  gas  expense  were,  for 
1918,  $389,044.26;  for  1919,  $534,961,51  and  for  1920,  $546,- 
651.09. 

The  applicant  has  set  up  on  its  books  depreciation  at  the  rate 
of  about  5  per  cent  of  the  value  of  its  depreciable  property  and 
depletion  based  upon  the  exhaustion  of  the  appreciated  value  of 
its  leaseholds  or  "gas  deposits'^  measured  by  the  decrease  in  the 
volume  of  gas  production.  It  has  also  included  excess  profits 
taxes  as  a  gas  expense  and  has  not  made  any  allowance  for  net 
earnings  from  gasoline. 

(Depreciation  and  Depletion.) 

[6]  The  applicant  is  entitled  to  earn  from  its  gas  business  a 
sufficient  amount  each  year  to  pay  operating  expenses  and  taxes ; 
a  return  commensurate  with  the  fair  value  of  the  property  de- 
voted to  the  public  use  and  the  risks  and  hdzards  incident  to  the 
business;  and  in  addition,  such  sum  for  depreciation,  as  will  at 
the  end  of  the  useful  life  of  its  gas  plant,  equal  the  fair  value  of 
its  depreciable  property,  less  salvage,  in  order  that  its  stockhold- 
ers may  have  returned  to  them  intact  the  money  they  have  in- 
vested for  the  use  of  the  public.  In  other  gas  rate  cases  we  have 
found  that  annual  allowance  of  8  per  cent  of  the  fair  value  of  all 
depreciable  property  is  reasonable  for  this  purpose. 

[7]  We  have  made  no  allowance  in  any  case  for  depletion  as 
siich,  upon  the  theory  that  the  allowance  for  depreciation  included 
not  only  the  deterioration  and  obsolescence  of  physical  property 
but  the  depletion  of  gas  reserves  as  well.  In  this  case,  however,  in 
view  of  the  rate  of  depletion  of  its  gas  fields,  we  are  of  opinion  to 
deduct  from  the  value  of  applicant's  depreciable  property  the 
investment  costs  of  its  operated  gas  acreage  and  allow  as  a  part 
of  gas  expense  12 J  per  cent  of  such  investment  costs  as  a  fund  to 
amortize  operated  leasehold  investment.  With  this  additional  al- 
lowance we  are  of  opinion  that  applicant's  stockholders  are  amply 
protected.     No  other  allowance  for  depletion  will  be  made. 

Taxes. 

[8]  We  decided  by  the  order  herein  of  January  11, 1919,  that 
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excess  profits  taxes  should  be  paid  by  the  corporation  and  not  its 
patrons  and  consumers.  If  the  applicant  does  not  earn  more  in 
excess  of  operating  expenses  and  property  taxes  than  a  sum  suf- 
ficient for  a  fair  return  and  for  depreciation  and  amortization,  it 
will  pay  no  excess  profit  taxes  upon  its  gas  business. 

Gasoline  Earnings, 

As  we  have  before  said  under  the  head  of  "Gasoline,"  we  think 
it  just  and  reasonable,  and  right  in  principle,  that  the  gas  busi- 
ness should  receive  from  the  gasoline  business  the  reasonable 
value  of  the  use  of  gas  for  the  production  of  gasoline  and  have 
fixed  the  measure  of  that  reasonable  value  as  applicable  to  the 
facts  disclosed  by  this  record. 

Application  of  Conclusions. 

Accepting  applicant's  experience  for  the  thirty  months'  period 
from  January  1,  1918,  to  June  30,  1920,  as  furnishing  the  best 
*  guide  for  the  future,  we  make  the  following  forecast  for  the  im- 
mediate future,  as  a  basis  for  determining  whether  or  not  its 
present  rates  are  just,  fair,  and  reasonable  and  such  as  will  afford 
it  the  revenue  it  is  entitled  to  have  from  the  operation  of  its  gas 
business. 

Operating  expenses  and  taxes •  $0,400,000.00 

Purchased  gas   2,000,000.00 

Depreciation  (8%  of  $28,800,000)    2,304,000.00 

Amortization  of  operated  gas  acreage  (12^%  of  $1,200,000) ..  160.000.00 

Return  upon  investment  (8%  of  $34,500,000) 2,760,000.00 

ToUl $16,614,000.00 

Less  estimated  net  earnings  from  gasoline 600,000.00 

Gross  revenue  required  $16,014,000.00 

Estimated   srross  revenue   from  gas   sales  at  present  rates 

( 70,000,000  M  cubic  feet  X  21.28  cents)   14,896,000.00 

Deficiency  in  earnings $1,118,000.00 

If  this  forecast  is  approximately  correct,  the  applicant's  present 
rates  are  insufficient  to  produce  the  gross  revenue  required,  by 
$1,118,000,  or  3.24  per  cent  of  the  fair  value  of  its  property.  In 
other  words,  according  to  our  estimate,  applicant  will  at  present 
rates  earn,  after  paying  operating  expenses  and  taxes  and  for  de- 
preciation and  amortization,  a  return  of  4.76  per  cent  upon  the 
value  of  its  property. 
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Bates. 

As  we  have  pointed  out,  this  case  now  involves  the  fixing  of 
just  and  reasonable  rates  for  applicant's  domestic  consumers* 
Kates  to  industrial  consumers  were  fixed  by  the  consent  order  of 
November  20,  1919,  and  the  rates  of  applicant  to  other  distribut- 
ing gas  companies  by  private  contracts  between  the  parties. 

As  will  be  seen  from  an  examination  of  the  table  herein  show- 
ing the  volume  of  gas  sold  by  the  applicant  to  its  various  classes 
of  consumers,  respectively,  domestic  consumers,  both  through  city 
plants  and  in  the  field,  received  approximately  4  per  cent;  indus- 
trial 6.1  per  cent;  drilling,  etc.,  1.8  per  cent;  other  companies 
81.2  per  cent;  and  the  applicant  used  in  its  own  operations  6.9 
jier  cent  Uencc  we  are  here  concerned  with  rates  for  about  one- 
twenty-fifth  part  of  the  total  volume  of  gas  produced  and  pur- 
chased and  sold.  In  order  to  obtain  some  fair  basis  for  our  con- 
clusions as  to  such  rates,  we  must  determine  so  far  as  is  practic- 
able the  proportion  of  applicant's  total  gas  investment  and  gas  ex- 
pense that  is  fairly  assignable  to  the  service  rendered  domestic 
consumers. 

Assignment  of  Investment  to  Domestic  Service. 

[9]  Accepting  the  evidence  of  Mr.  Wyer  as  to  the  percentage 
of  the  total  investment  that  should  be  assigned  to  production, 
transmission  and  distribution,  respectively,  we  obtain  this  result : 

Production   ( 85%  of  $34,600,000 )    $29,325,000.00 

Transmission  ( 13%  of  $34,600,000)   4,485,000.00 

Distribution   (2%  of  $34,500,000)    690,000.00 

It  cannot  be  fi.irly  questioned  that  production  investment 
should  be  assigned  to  applicant's  several  classes  of  service  on  the 
basis  of  gas  sales ;  that  transmission,  investment  should  ordinarily 
be  assigned  on  the  basis  of  sales  weighted  by  distance;  and  dis- 
tribution investment  in  city  plants,  direct 

On  this  basis  we  find  that  of  applicant's  total  investment  we 
should  assign  to  its  domestic  service, 

Production   (4%  of  total)    $1,178,000.00 

Transmission   (4%  of  toUl)    179,600.00 

Distribution    (direct)    690,000.00 

Total    $2,042,600.00 

We  have  found  it  impracticable  to  undertake  to  allocate  invest- 
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ment  separately  to  each  city;  town  or  village  served;  nor  have 
we  given  any  weight  to  the  distance  factor  in  transmission,  for 
the  reason  all  consumers  are  supplied  from  a  common  system  and 
from  widely  separated  points  of  production,  and  for  the  further 
reason  that  about  90  per  cent  of  all  gas  sold  is  transported  to 
Ohio  river  points  for  delivery  and  approximately  the  same  dis- 
tance. 

Assignment  of  Expenses  to  Domestic  Service. 

For  the  purpose  of  ascertaining  the  proporticm  of  operating 
gas  expense  properly  assignable  to  domestic  service,  we  have  ac- 
cepted as  the  most  accurate  available  method  presented  by  this 
record  the  distribution  of  expense  shown  in  Nease  Exhibit  2-A — 
page  3,  and  have  applied  the  same  to  our  estimate  of  expense  for 
tlie  future  in  the  ratio  of  production,  transmission  and  distribu- 
tion to  total  expense  of  1918,  with  the  following  result: 

Production  ( 77.906%  of  $9,400,000 )    $7,323,164.00 

Transmission  (20.665%  of  $9,400,000)    1,941,570.00 

Distribution   (1.439%  of  $9,400,000)    135,266.00 

Total $9,400,000.00 

Below  we  assign  to  domestic  service  production  and  transmis- 
sion expense,  and  gas  purchase  expense  on  the  basis  of  sales  and 
distribution  expense  direct: 

Production   ($7,323,164x4%)    $292,926.56 

Transmission   ($1,941,570  x  4%)    77,662.80 

Di^ribution   (direct)    135,260.00 

Gas  purchase  ($2,000,000x4%)    80,000.00 

Total  expense $585,849.36 

Less  net  gasoline  earnings  ($600,000x4%)  24,000.00 

$561,849.36 
To  which  should  be  added: 

For  return  ($2,042,500x8%)  $162,600.00 

For  return   ($2,042,600x8%)    145,938.48 

For  amortizing  operated  gas  acreage  ($150,000  x  4%)   6,00r>.()0 

Total  gross  revenue  required  for  operating  expenses,  taxes, 
depreciation  and  return $876,387.84 

Applicant's  gross  income  from  domestic  gas  sales  for  the  twelve 
months  ending  June  30,  1920,  was  $624,419.61,  or  in  round 
figures  $250,000  less  than  the  revenue  we  estimate  will  be  re- 
C|uired  for  operating  expenses,  taxes,  depreciation,  and  fair  re- 
turn.   Effective  August  1, 1920,  the  domestic  rate  at  Parkersburg 
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^as  increased  from  2Q  cents  net  to  23  cents  net,  pev  thousand 
cubic  feet,  and  if  this  increased  rate  had  been  effective  for  the 
period  mentioned,  gross  income  would  have  been  increased  $38,- 
800,  reducing  the  apparent  deficit  in  earnings  from  $250,000  to 
about  $212,500,  or  the  equivalent  of  about  7^  cents  per  thousand 
cubic  feet  of  gas  sold  to  domestic  consumers.  Domestic  sales  are 
not  greatly  affected  by  business  depression,  and  should  increase 
from  year  to  year  with  the  growth  and  development  of  the  terri- 
tory served.  Further,  by  reason  of  the  downward  trend  in  the  rate 
of  wages  and  in  the  cost  of  all  materials  and  supplies,  the  appli- 
cant should  be  able  to  materially  reduce  its  future  operating  costs. 
Considering  all  of  these  factors,  we  are  of  opinion  that  a  flat  in- 
crease of  7  cents  per  thousand  cubic  feet  in  applicant's  present 
domestic  rates  will  afford  it  sufficient  revenue  to  pay  all  operating 
expenses  and  taxes  and  provide  for  the  depreciation  and  amor- 
tization properly  chargeable  to  its  domestic  service,  in  addition  to 
a  fair  return  upon  the  value  of  its  property  devoted  to  that  serv- 
ice. We  are  not  at  this  time  disposed  to  disturb  the  differentials 
in  rates  existing  as  between  the  several  communities  servd  by  the 
applicant,  and  an  order  will  be  made  authorizing  applicant  to  in- 
crease all  of  its  domestic  rates,  both  in  the  field  and  through  city 
plants  7  cents  over  its  present  rates. 

The  Sliding  Scale  Upward. 

[10]  It  is  proposed  by  the  second  amended  application  filed 
herein  to  put  into  effect  applicable  to  domestic  consumers,  only  a 
schedule,  commonly  known  as  "The  Sliding  Scale  Upward.'*  The 
rate  as  proposed  provides  for  a  base  rate  of  32  cents  per  thousand 
for  the  first  5000  cubic  feet  used  in  any  calendar  month;  34^ 
cents  per  thousand  for  the  second  5000  cubic  feet,  and  37  cents 
for  all  over  10,000  cubic  feet  used  in  such  month. 

The  main  reasons  advanced  in  support  of  this  schedule  are, 
that  it  will  tend  to  lesson  the  winter  peak  load  arising  from  the 
use  of  gas  for  general  heating  purposes ;  give  the  small  consumer 
gas  for  his  purposes  at  a  lower  rate ;  and  prevent  waste  and  con- 
serve the  remaining  supply. 

In  the  West  Virginia  Central  Gas  Company  Case,  No.  929, 
decided  March  31,  1920,  we  gave  qualified  approval  to  a  re- 
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stricted  form  of  sliding  scale  upward  as  shown  by  the  following 
excerpt  from  this  decision: 

"As  we  see  it,  tie  chief  virtue  in  the  sliding  scale  upward  is 
that  it  will  operate  to  spread  a  limited  supply  of  a  very  valuable 
and  convenient  fuel  over  a  greater  territory  and  among  a  larger 
number  of  consumers  to  be  used  for  the  purposes  for  which  it  is 
most  needed.  It  is  impractical  to  limit  the  supply  any  consumer 
may  take  during  a  given  period,  nor  should  the  price  be  so  in- 
creased as  to  render  gas  a  luxury  to  be  enjoyed  only  by  those  able 
and  willing  to  pay. 

While  we  accept  as  sound  many  of  the  reasons  assigned  for  the 
adoption  of  the  sliding  scale  upward,  the  application  of  the  prin- 
ciple must  be  varied  to  meet  the  situation  presented  in  each  par- 
ticular case." 

The  chief  objection  to  domestic  gas  service  from  the  standpoint 
of  the  public  utility  is  the  fluctuating  demand  from  domestic  con- 
sumers. It  is  shown  that  the  volume  of  gas  required  for  adequate 
domestic  service  where  it  is  used  for  general  house  heating  pur- 
poses during  a  cold  day  in  winter  is  upon,  a  general  average,  from 
&even  to  ten  times  the  volume  required  for  this  service  during  the 
warm  season  when  the  heating  load  is  off,  and  unless  the  gas  util- 
ity serving  domestic  consumers  keeps  in  reserve  a  supply  of  gas 
far  in  excess  of  the  volume  required  for  its  normal  demands,  the 
lesult  is  gas  shortage  and  poor  service  in  cold  weather.  In  the 
early  days  when  gas  utilities  produced  more  gas  than  they  could 
sell,  this  condition  did  not  obtain,  but  at  this  time  when  these  util- 
ities are  constantly  struggling  to  produce  sufficient  gas  to  keep 
pace  with  their  increasing  demands,  it  has  become  necessary  to  de- 
vise some  method  whereby  the  fluctuation  between  the  minimum 
and  maximum  consumption  of  domestic  users  of  gas  may  be  to 
some  extent  equalized.  Gas  can  be  stored  in  the  wells  and  in  the 
mains  and  be  held  in  readiness  to  meet  the  peak  load  of  domestic 
eervice.  This  is  objectionable  from  the  standpoint  of  the  utility, 
however,  because  of  the  competitive  conditions  existing  in  the  gas 
fields.  If  wells  are  shut  in  as  reserve  for  winter  service,  they 
may  be  drained  through  wells  of  a  competitor.  Again,  a  shut  in 
well  produces  no  revenue ;  while  the  expense  of  operation  to  the 

utility  is  about  the  same  whether  it  is  supplying  the  minimum  or 
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maxiinum  demand  of  its  consumers.  Mai^y  utilities  have  been 
able  to  sell  their  surplus  gas  in  summer  to  industrial  consumerR, 
curtailing  or  cutting  off  such  consiuners  when  domestic  require- 
ments rendered  it  necessary,  but  as  can  be  readily  seen,  this  ar- 
rangement has  not  proven  satisfactory  to  the  industrial  consumer, 
and  to  avoid  this  periodical  shut  down  on  account  of  gas  shortage 
many  of  the  industrial  users  are  providing  themselves  with  other 
fuel.  In  the  not  distant  future  there  will  be  no  gas  available  for 
large  industrial  consumption,  and  when  that  time  comes,  domestic 
users  must  pay  the  entire  expense  of  the  service  they  receive, 
which  means  largely  increased  gas  rates,  unless  some  method  can 
be  devised  whereby  the  utility's  entire  available  supply  of  gas  can 
be  utilized  throughout  the  year. 

The  domestic  consumer  whose  consumption  of  gas  is  fairly  con- 
stant throughout  the  year  should  not  be  required  to  bear  the  bur- 
den of  meeting  the  irregular  demands  of  other  consumers.  The 
upward  sliding  scale  does  not  meet  this  objection.  The  remedy,  if 
it  were  practical  of  application,  would  be  a  demand  charge  based 
upon  the  difference  between  the  consumer's  smallest  and  greatest 
requirements  within  a  given  period.  The  sliding  scale  penalizes 
the  large  consumer,  but  does  not  equalize  the  fluctuating  demand, 
except  to  the  extent  it  renders  the  cost  of  the  service  prohibitive. 
There  is  no  justification  for  discriminating  between  the  large  and 
small  domestic  consumer  in  favor  of  the  latter.  Each  must  pay  in 
proportion  to  the  service  rendered. 

In  the  West  Virginia  Central  Gas  case  we  allowed  the  sliding 
scale  upward  for  the  purpose  of  discouraging  the  use  of  gas  for 
general  heating,  since  it  appeared  from  the  evidence  that  there 
v/as  insufficient  gas  for  all  domestic  requirements.  In  the  same 
case  we  prohibited  the  sale  of  gas  for  industrial  purposes. 

Undoubtedly  increased  rates  reduce  consumption  and  to  that 
extent  conserve  a  limited  supply  for  essential  household  uses. 

The  main  objection  to  the  sliding  scale  upward  is  its  discrimi- 
natory feature.  It  takes  no  account  of  the  variance  in  the  volume 
of  gas  required  by  consumers,  aside  from  the  heating  load.  The 
percentage  between  the  minimum  and  maximum  requirements  of 
a  small  consumer  may  be  as  great  or  greater  than  that  of  a  large 
consumer,  and  the  small  consumer  while  receiving  the  benefit  of 
the  rate  in  the  lower  blocks,  may  be  and  probably  is,  equally  re- 
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sponsible  with  the  laige  for  the  ''peak"  heating  load  this  rate  is 
designed  to  obviate. 

Under  the  circumstances^  we  are  unwilling  to  approve  the  basis 
of  the  rates  proposed. 

Beadiness-tthServe  Charge. 

[11]  The  applicant  asks  for  authority  to  impose  a  readiness-to- 
scrve  charge  of  35  cents  per  month  to  all  domestic  consumers  in 
addition  to  its  consumption  charge.  No  doubt,  many  sound  rea- 
sons can  be  urged  in  support  of  this  charge.  An  outlay  of  capital 
is  required  for  meter,  service  connection,  meter  reading  and  cleri- 
cal work,  which  is  properly  chargeable  to  each  consumer.  How- 
ever, the  rates  we  have  fixed  are  designed  to  produce  suflScient  rev- 
enue to  pay  all  expenses  in  connection  with  the  business  and  a 
fair  return  upon  the  entire  investment.  The  readiness-to-serve 
charge  would  impose  a  substantial  .additional  burden  upon  the 
small  gas  consimier.  The  utility  is  entitled  to  some  revenue  from 
each  consumer  so  long  as  it  stands  ready  to  serve  him.  We  do  not 
at  this  time  approve  of  the  readiness-to-serve  charge,  but  in  order 
that  the  applicant  may  be  assured  of  sujBScient  revenue  to  pay 
tfce  expenses  directly  incident  to  each  domestic  service,  whether 
any  gas  is  consumed  or  not,  we  are  of  opinion  that  it  is  just  and 
i-easonablo  to  impose  a  monthly  minimimi  charge.  The  evidence 
shows  that  it  costs  the  applicant  52  cents  per  month  to  maintain 
each  domestic  service,  and  we  are  of  opinion  to  allow  a  minimum 
charge  of  50  cents  per  month  to  each  domestic  consumer. 

Cost  of  Drilling  as  Operating  Expenses. 

[12]  In  Case  No.  929,  Application  West  Virginia  Central 
Gas  Company,  decided  March  31,  1920,  in  discussing  this  ques- 
tion, we  said : 

"During  the  early  development  period  of  a  natural  gas  utility 

we  have  thought  it  proper  to  charge  investment  in  drilling,  both 

tangible  and  intangible,  to  capital  account,  but  in  its  declining 

days,  when  such  investment  is  only  for  the  purpose  of  keeping  up 

and  maintaining  its  declining  production,  it  becomes  necessary  to 

charge  a  portion  of  this  espense  to  operation,  as  otherwise  the 

utility  will  accumulate  a  capital  investment  which  could  not  be 

amortized  within  its  useful  life. 
P.U.R.1021E. 
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It  being  shown  in  this  case  that  the  expense  for  drilling  in- 
curred by  the  applicant  has  been  for  the  purpose  of  attempting  to 
maintain  its  production  of  gas  in  suflBcicnt  volume  to  meet  the  de- 
mands of  its  consumers,  and  that  notwithstanding  such  drilling, 
its  available  supply  of  gas  is  constantly  and  rapidly  decreasing 
each  year,  it  becomes  evident  that  at  least  a  part  of  the  cost  of 
maintaining  this  failing  supply  should  be  borne  by  consumers 
for  the  period  within  which  such  additional  investment  is  made!" 

It  being  shown  in  this  case  that  drilling  expenses  incurred  by 
the  applicant  have  not  resulted  in  increasing  its  production,  and 
that,  notwithstanding  such  drilling,  its  production  is  steadily  de- 
clining, we  are  of  opinion  that  such  work  adds  no  value  to  its  cap- 
ital and  is  a  proper  operating  expense. 

Rider,  Commissioner,  concurs. 

Lewis,  chairman,  dissents:  I  dissent  for  the  reason  that  I 
am  of  opinion  that  the  foregoing  opinion  does  not  set  forth  the 
proper  method  of  ascertaining  the  valuation,  for  rate-making 
purposes,  of  applicant's  property.  The  present  fair  value  of  the 
leases  and  leasehold  estates  of  applicant  should  be  induded  in  the 
valuation. 

I  cannot  concur  in  the  rate  as  established  in  said  opinion,  for 
the  reason  that  I  am  of  opinion  that  applicant's  distributing 
plant  is  so  connected  and  the  gas  for  each  distributing  point  is 
furnished  from  the  general  system  and  for  that  reason  the  rates 
at  all  distributing  points  should  be  the  same. 

I  am  further  of  opinion  that  a  "step  up"  rate  is  proper  in  this 
case,  for  the  reason  that  it  would  afford  a  lower  rate  to  the  domes- 
tic consumers  during  a  great  portion  of  the  year,  and  that  such  a 
rate  is  justified  by  reason  of  the  additional  cost  in  furnishing 
peak  loads  and  I  do  not  reach  this  conclusion  on  the  grounds  of 
conservation. 
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RE  INDIANA  GAS  LIGHT  COMPANY. 
[No.  6028.] 

ReUtm  —  Basis  —  Former  valuation. 

1.  The  estimate  of  value  adopted  in  a  former  valuation  was  used 
as  the  basis  for  deciding  an  application  for  increased  natural  gas  rates. 

Metum  —  Reasonableness  as  a  whole  —  Natural  gas  —  Service  to 
separate  communities. 

2.  The  business  of  a  natural  gas  company  serving  separate  com- 
munities was  considered  as  a  whole  for  the  purpose  of  fixing  rates. 

Depreciation  —  Gas  —  Natural  gas, 

3.  A  public  utility  furnishing  gas  and  natural  gas  service  was 
allowed  an  annual  depreciation  reserve  of  1.5  per  cent. 

Metum  —  Operating  eocpenses  —  Charges  to  depreciation. 

^  4.  The  amount  of  depreciation  expenditures  of  a  gas  company  im- 

properly charged  to  operation,  was  deducted  from  operating  expense. 

Itetum  —  Gas  —  Natural  gas  —  Amount, 

5.  A  public  utility  rendering  gas  and  natural  gas  service  was  al- 
lowed a  return  of  7  per  cent. 

[August  5,  1921.] 

Application  for  increased  gas  rates;  increased  rate  schedule 
authorized. 

Appearances:  J.  M.  McCallum,  Vice-president,  Frank  B. 
Black,  Attorney  for  petitioner ;  G.  J.  GiflFord,  for  city  of  Tipton 
and  Business  Men's  Association;  Noel  Neal,  City  Attorney,  for 
city  of  Noblesville. 

Van  Auken,  Commissioner:'  On  May  16,  1921,  the  Indiana 
Gas  Light  Company,  a  corporation  organized  and  existing  under 
the  laws  of  Indiana  and  furnishing  gas  in  the  cities  of  Tipton 
and  Noblesville  and  the  towns  of  Atlanta  and  Cicero,  filed  with 
the  Commission  a  petition  for  authority  to  increase  its  rates. 

The  petition  avers  that  for  the  year  ending  March  31,  1921, 
during  the  last  ten  months  of  which  petitioner  operated  under  the 
present  rates,  petitioner  earned  a  net  revenue  of  $11,769.07,  with 
which  to  provide  for  depreciation,  contingencies  and  return ;  that 
a  full  yearns  operation  under  said  rates  estimating  for  the  months 
of  April  and  May,  will  show  a  net  revenue  of  approximately 
814,000;  that  the  year  ending  May  31,  1921  is  typical  of  what 
may  be  expected  in  revenues  and  expenses  for  a  projected  year; 
1*.U.R.1921E. 
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that  any  decrease  in  the  cost  of  gas  purchased  from  the  Central 
Indiana  Gas  Company  is  highly  improbable ;  that  pay  rolls  have 
been  kept  down  to  a  minimum  consistent  with  dependable  serv- 
ice; that  taxes  are  increasing  rather  than  decreasing;  and  that 
these  items,  together  with  rentals,  constitute  90  per  cent  of  the 
operating  expenses. 

The  petition  further  avers  that  said  net  revenue  of  $14,000 
available  for  depreciation,  contingencies  and  return  equals  5.2 
per  cent  upon  the  valuation  of  $269,000,  which  the  Commission 
has  heretofore  adopted  tentatively  as  the  value  of  petitioner's 
property ;  that  petitioner  is  entitled  to  a  net  revenue  for  said  pur- 
poses of  not  less  than  10  per  cent  upon  the  true  value  of  its  prq)- 
erty,  which  true  value  petitioner  contends  is  greater  than  $269,- 
000 ;  that,  however,  as  in  previous  cases,  petitioner  will  accept  the 
$269,000  valuation  for  the  purposes  of  this  cause,  reserving  the 
right  to  question  such  valuation  in  the  future;  that  on  the  basis 
of  said  valuation  it  is  entitled  to  net  revenues  of  $27,000  per 
year,  and  requires  at  least  that  amount  in  order  properly  to  oper- 
ate and  maintain  its  property ;  and  that  the  proposed  schedule  of 
rates  will  be  necessary  in  order  to  produce  said  revenue. 

After  due  notice,  the  matter  was  heard  at  the  ci^  hall  at 
Noblesville  on  July  26,  1921. 

The  records  of  the  Commission  show  that  the  affairs  of  peti- 
tioner have  been  reviewed  by  the  Commission  in  many  other 
cases.  In  Cause  No.  860,  on  November  13,  1913  petitioner  was 
authorized  to  lease  from  the  Central  Indiana  Gas  Company  a 
pipe  line  from  Anderson  to  Elwood,  a  distance  of  14  miles,  the 
lease  rental  being  $.02  per  1000  cubic  feet  of  natural  gas  trans- 
ported through  said  pipe  line.  In  Cause  No.  1427,  on  April  23, 
1915  petitioner  was  authorized  to  issue  $88,000  of  bonds^  In 
Causes  No.  3048-3049,  on  June  30, 1917,  petitioner  surrendered 
its  franchises  at  Tipton  and  Noblesville.  In  Cause  No.  4132  on 
April  11,  1919  petitioner  was  authorized  to  install  a  calorimeter 
at  Noblesville, 

Petitioner's  rates  were  increased  by  the  Commission  in  Causes 
418-1102  on  May  8, 1915,  in  Causes  No.  3306-3307  cm  October 
26,  1917,  in  Cause  No.  4198  on  March  29,  1919,  and  in  Cause 
No.  5187  on  June  4, 1920  [P.U.R1920E,  275]. 

r  U.R.1921E. 


Digitized  by 


Google 


RE  INDIANA  GAS  LIGHT  00. 


443 


The  net  rates  authorized  in  these  various  causes  and  the  rates 
proposed  in  this  cause  are  as  follows : 

Rate  History, 


Gonsumption  per  Month. 

Per  1,000  Cu.  Ft. 

1102. 

3306-7. 

4198. 

5187. 

6028. 

First      3,000  cu.  ft. 

Next    .4,000  cu.  ft. 

Next   20,000  cu.  ft 

Next    30,000  cu.  ft 

Over    55,000  cu.  ft. 

Monthly  minimum  charge, 
per  meter  

$.75 
.60 
.40 
.30 
.30 

$.75 

$1.00 

1.00 

.75 

.75 

.65 

$1.00 

$1.25 
1.25 
1.15 
1.15 
1.00 

$1.00 

$1.65 
1.65 
1.55 
1.55 
1.40 

$1.00 

$2.00 
2.00 
1.75 
1.75 
1.50 

$1.00 

.  In  Cause  No.  4198,  the  Commission  caused  its  engineering 
department  to  make  an  inventory  and  appraisal  of  petitioner's 
total  property,  which  shows  a  cost  of  reproduction  of  $341,180 
and  a  present  value  of  $281,114. 

[1]  Some  evidence  was  introduced  at  the  hearing  to  show  that 
certain  changes  had  been  made  in  the  inventory  on  which  said 
appraisal  was  based  since  the  order  of  the  Commission  in  Cause 
No.  4198.  *  These  changes,  however,  are  not  sufficient  in  amoimt 
substantially  to  affect  the  revenue  requirranents  of  petitioner, 
and  the  Commission  will  adopt,  for  the  purpose  of  this  cause,  the 
tentative  estimate  of  $269,000  formerly  used,  which  amoimt  is 
approximately  $12,000  less  than  the  present  value  shown  by  the 
appraisal  of  the  engineering  department. 

[2]  Some  evidence  was  introduced  by  the  city  of  Tipton  with  a 
view  to  showing  that  the  cost  of  service  rendered  in  Tipton  was 
less  than  the  cost  of  service  rendered  in  Noblesville,  due  to  line 
losses  between  Tipton  and  Noblesville,  and  for  that  reason  the 
requirements  of  the  company  should  be  computed  separately  for 
the  two  cities.  However,  while  most  of  petitioner's  gas  is  ar- 
tificial gas  purchased  from  the  Central  Indiana  Gas  Company, 
X>etitioner  also  produces  some  natural  gas  from  wells  near  Nobles- 
ville and  this  natural  gas  is  furnished  entirely  within  the  city  of 
Noblesville.  The  Commission  is  of  the  opinion  that  since  the 
property  is  operated  as  a  imit,  and  since  the  above  considerations 
tend  to  offset  each  other,  no  useful  purpose  would  be  served  by  at* 
tempting  to  calculate  the  cost  of  service  separately  for  the  cities 
and  to\vn  served;  and  that  the  property  should  be  valued  and  the 
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revenues  and  expenses  estimated  on  the  basis  of  the  property  as 
a  whole  and  operated  as  one  entity. 

The  Commission  caused  its  accounting  department  to  mako 
an  audit  of  the  books  and  records  of  petitioner  for  the  period 
ending  May  31,  1921,  which  was  filed  with  the  C7(»nmission  on 
Juno  22,  1921. 

From  the  audit,  which  shows  the  income  account  of  petitioner 
for  the  first  five  months  of  1921,  and  from  an  income  account  for 
the  year 'ending  May  31,  1921,  submitted  at  the  hearing  by  peti- 
tioner, the  following  table  has  been  compiled : 

Income  Account, 

Year  Ending  Five  Months  Est.  1921  on. 


Ma7dl,1921. 


1921. 


Five  Months. 


Operating  revenues: 
Total  operating  revenue    . . . 

Operating  empentee: 

Production   

Distribution 

General  

Total  of  above 

Taxes 

Total  operating  expenses 
Oroee  income: 

Net  operating  revenue 

Nonoperating  revenue  

Gross  income 


164,575.20 


$28,015.7S 


$67,237.87 


$30,014.84      $12,792.38 

4,401.67 1  1,629.14 

11,327.64  4,567.81 


$45,744.05,     $18,889.33 
4,841.60,         2,010.11 

$20,899.44 


$30,701.71 

3,669.D4 

10,962.74 

$45,334.39 
4,824.26 


$60,686.65 

$13,989.55 
1,232.81 


$16,222.36 


$7,116.34 
243.17 


$60,168.65 

$17,079.22 
683.60 


$7,369.61 


$17,662.82 


It  will  be  observed  that  there  is  a  difference  between  the  in- 
come accounts  for  the  year  ending  May  31,  1921,  which  is  the 
first  year  under  the  present  rates,  and  the  estimated  year  ending 
December  31, 1921 ;  and  that  the  gross  income  for  the  latter  year 
is  approximately  $2,600  greater  than  for  the  former  year.  This 
is  apparently  due  to  an  increase  in  sales  of  gas,  since  revenues 
are  approximately  $2,700  greater.  However,  the  operating  ex- 
penses for  the  latter  year  are  approximately  $400  less  than  for 
the  former  year  in  spite  of  the  larger  sales  of  gas.  Although  the 
production  expense  is  approximately  $700  greater,  the  distribu- 
tion expense  is  about  $700  less,  and  the  general  expense  about 
$400  less.  This  showing  doubtless  reflects  an  improvement  in  pe> 
titioner's  operating  showing  and  a  somewhat  lower  scale  of  costs. 

The  Commission  is  oi  the  opinicm  that  the  latter  income  ao- 
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count  should  1)0  used  as  a  basis  for  the  estimates  made  in  this  or- 
der. 

From  the  operating  expenses  shown  in  this  income  account 
should  be  deducted  $264.72,  extraordinary  expenses  which  were 
disallowed  by  the  Commission  in  Causes  Nos.  4198  and  5187 
[P.U.R.1920E,  275]. 

[3,  4]  In  Causes  Nos.  4198  and  5187,  which  were  emergency 
cases,  the  Commission  made  no  allowance  for  depreciation,  due 
to  the  fact  that  petitioner  charges  its  renewals  and  replacements 
to  maintenance  instead  of  to  depreciation  reserve.  This  ruling 
was  purely  temporary,  and  in  this  cause  the  Commission  will  ai- 
low  1.5  per  cent  of  $271,000,  or  $4,068  per  annum  for  deprecia- 
tion. However,  the  Commission  must  also  face  the  fact  that  in- 
cluded in  petitioner's  operating  expenses  there  are  necessarily 
some  depreciation  expenses  which  in  the  future,  under  this  or- 
der, must  be  charged  to  depreciation  reserve.  The  Commission 
has  no  way  of  ascertaining  from  the  evidence  what  these  expenses 
were,  but  in  similar  cases  has  estimated  them  at  approximately 
one-half  of  the  depreciation  allowance.  Accordingly  from  the 
above  operating  expenses  the  Commission  will  deduct  $2,000  as 
an  estimate  of  depreciation  expenditures  improperly  charged  to 
operation. 

The  above  conclusions  may  be  summarized  as  follows : 

Estimated  Income  Account. 

Projected 

ReveHueS'  Year. 

Total  o'perating  revenue $67,237.87 

Operating  expenses* 

Operating  expenses  and  taxes  ($50,158.65  less  $2,264.72) $47,803.93 

Depreciation   (1.5%  of  $271,000)    4,068.00 

Total  operating  expenses   • • $51,961.93 

Net  operating  revenue  • $15,275.94 

Nonoperating  revenue  ^ 
Total  nonoperating  'revenue  683.60 

Gross  income   $15,851.54 

Per  cent  of  $269,000 5.80% 

[5]  A  7  per  cent  return  on  $269,000  would  be  $18,830,  indi- 
cating that  petitioner  is  entitled  to  increased  revenues  of  approxi- 
mately $3,000  per  annum.  An  increase  of  $.10  per  1,000  cubic 
feet  will  furnish  the  additional  revenue  required  and  also  a  bal- 
ance for  contingencies  of  approximately  $1,300, 
P.U.R.1921E. 
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The  rates  authorized  in  this  order  will  enable  petitioner  to  earn 
a  gross  income  of  approximately  $20,000.  This  is  $3,000  leM 
than  its  actual  interest  charges  for  1920.  Petitioner,  however, 
has  outstanding  the  following  securities : 

Outstanding  SecuriticM. 

CapiUl  stock  $1,000,000 

Bonds   (5  per  cent)    366,100 

Bills  payable  51,600 

Total    , $1,407,600 

In  Cause  No.  4198  the  Commission  called  attention  to  this 
condition  and  said: 

^'The  Commission,  of  course^  cannot  base  a  rate  on  the  securi- 
ties outstanding  or  on  the  obligations  of  the  company.  There  is 
apparently  a  demand  for  a  reorganization  of  petitioner's  affairs 
which  will  bring  about  a  more  reasonable  relation  between  values 
and  securities/* 

While  the  amount  of  outstanding  bonds  has  been  decreased 
from  $388,000  to  $356,100  since  the  order  in  Cause  No.  4189, 
doubtless  through  operation  of  petitioner's  sinking  fund,  there 
lias  apparently  been  no  attempt  on  the  part  of  petitioner  to  brii)g 
about  such  a  reorganization.  The  Commission  reiterates  its  pre- 
vious declaration  in  this  respect,  and  urges  most  strongly  on  pe- 
titioner that  it  bring  about  such  a  readjustment 

The  Commission,  being  fully  advised,  finds  that  petitioner's 
present  rates  are  inadequate  and  should  be  increased  to  the  sched- 
ule set  out  in  the  appended  order. 


NEW  YORK  SUPREME  COURT,  TRIAIi  TERM,  WYOUINQ 

COUNTY. 

VILLAGE  OF  WABSAW 

V. 

PAVILION  NATUBAL  GAS  COMPANY. 

(100  N.  Y.  Supp.  79.1 

Boies  —  Sehedulea  —  Ftting  —  Effect  upon  franchUe. 

1.  A  natural  gas  company  haa  no  power  to  increase  Ha  rates  be- 
yond the  amount  fixed  by  franchise  by  merely  filing  an  increased  vale 
schedule  with  the  PubUe  Senriee  Commission. 
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O^mmisafofM  —  Ordev  —  JToi  retroiicHve  —  Natural  gas  rates. 

2.  A  Gommission  order  iBcreasing  natural  gas  rates  above  the 
amount  fixed  by  franchise,  but  not  retroactive,  does  not  have  the  effect 
of  authorizing  the  collection  of  increased  rates  for  the  period  during 
which  an  increased  rate  schedule  was  on  file  with  the  Gommission,  but 
not  approved  by  it« 

(Aprfl,  1921.1 

Application  by  a  vUlage  for  an  injunction  to  prevent  the  col- 
lection of  natural  gas  rates  ki  excess  of  those  fixed  by  franchise ; 
injunction  granted.  For  former  cases  see  111  Misc.  565,  P.U.R. 
1920D,  855,  182  N.  Y.  Supp.  73;  195  App.  Div.  716,  P.UU.E. 
1921D,  16, 187  N.  Y.  Supp.  350. 

Appearances:  Clarence  H.  Greff,  of  Warsaw,  and  Arthur  E. 
Sutherland,  of  Eochester,  for  plaintiff;  James  M.  E.  O'Grady, 
of  Jfochester,  for  defendant 

Brown,  J. :  .  On  April  14,  1909,  plaintiff  granted  to  defend- 
ant a  franchise  for  supplying  natural  gas  in  the  village  to  its  cus- 
tomers, in  which  the  plaintiff  agreed  that  it  would  not  charge  to 
exceed  40  cents  per  1,000  cubic  feet  for  such  gas.  Under  such 
agreement  and  franchise  defendant  furnished  such  gas,  charging 
therefor  40  cents  per  1,000  for  more  than  ten  years.  In  August, 
1919,  defendant  filed  with  the  Public  Service  Commission  a  pe- 
tition for  an  order  permitting  it  to  charge  at  the  rate  of  85  cents 
per  1,000  cubic  feet  for  the  natural  gas  supplied  by  it  to  its 
domestic  customers.  After  a  hearing  upon  the  issues  presented 
by  defendant's  petition  and  plaintiff's  answer,  an  order  was  made 
by  the  Public  Service  Commission  on  December  9,  1920,  author- 
izing defendant  to  charge  a  maximum  price  of  80  cents  for  such 
gas  for  a  period  of  one  year  thereafter,  and  until  such  order 
should  be  changed  by  the  Commission.  During  the  pendency  of 
such  proceeding  before  the  Public  Service  Commission,  and  on 
February  7,  1920,  the  defendant  filed  with  the  Public  Service 
Commission  a  schedule  announcing  that  it  proposed  to  increase 
its  charge  for  natural  gas  from  40  cents  per  1,000  to  85  cents  i)er 
1,000  to  become  effective  March  10,  1920. 

The  defendant  claiming  the  right  to  increase  its  charge  for  nat- 
ural gas  from  40  cents  to  85  cents  per  thousand  by  virtue  of  the 
fact  that  it  had  filed  its  schedules  of  such  increased  rates  Febru- 
BTT  ^9 1920,  to  becmne  effective  March  10, 1920,  and  threatening 
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to  enforce  such  increased  chai^,  this  action  was  commenced  in 
x\pril,  1920,  seeking  an  injuntion  restraining  such  threatened 
acts.  From  March  10,  1920,  to  December  9,  1920,  the  date  of 
the  order  of  the  Public  Service  Commission  authorizing  a  charge 
of  80  cents  per  1,000,  the  defendant  has  collected  the  sum  named 
in  the  franchise,  40  cents  per  1,000,  and  now  claims  the  right  to 
collect  the  additional  sum  of  45  cents  per  1,000,  asserting  that 
the  mere  filing  of  the  schedules  of  increased  rates  from  40  cents 
to  85  cents  on  April  7,  1920,  modifies  its  agreement  to  sell  gas  at 
the  40-cent  rate  specified  in  the  franchise,  and  makes  its  filed 
schedule  rate  of  85  cents  a  legal  liability  of  its  customers  during 
such  period.  It  is  conceded  by  both  parties  that  the  80-cent  rate 
established  by  the  Public  Service  Commission  on  December  9, 
1920,  is  the  legal  rate  from  that  date.  The  plaintiff  claims  that 
for  all  gas  consumed  prior  to  December  9,  1920,  the  franchise 
rate  of  40  cents  applies. 

[1]  The  defendant  bases  its  asserted  right  to  charge  the  addi- 
tional 45  cents  during  the  period  from  March  10,  1920,  to  De- 
cember 9,  1920,  upon  the  provision  of  §  66,  subd.  12,  of  the  Pub- 
lic Service  Commissions  Law  (Consol.  Laws,  c.  48).  By  the 
terms  of  such  statute  the  defendant  is  authorized  to  increase  its 
rate  for  gas  upon  filing  with  the  Public  Service  Commission  a 
pchedule  showing  such  increase  and  a  publication  of  such  sched- 
ule as  ordered  by  the  Commission.  This  statute  was  first  enacted 
in  1910,  more  than  one  year  after  defendant's  contract  was  made 
with  the  plaintiff.  Defendant  asserts  that  its  contract  made 
April  14,  1909,  could  legally  be  changed  by  it  in  1919,  under  an 
act  of  the  legislature  passed  in  1910,  by  simply  filing  some  paper 
with  the  Public  Service  Commission.  No  authority  has  been 
cited  upholding  such  assertion.  To  say  that  the  legislature  in 
1910  could  legally  authorize  one  party  to  a  contract  made  in 
1909  to  double  the  financial  obligation  of  the  other  party  there- 
to seems  perilously  near  impairing  the  obligation  of  contracts, 
which  is  stated  by  very  reputable  authority  not  to  be  within  the 
power  of  legislature.  The  fact  that  the  legislature,  in  the  exer- 
cise of  the  police  power  of  the  state,  may  authorize  the  Public 
Service  Conmiission  to  decide  what  rates  a  natural  gas  company 
may  charge,  notwithstanding  any  franchise  agreement  as  to  such 
rates,  does  not  warrant  the  assumption  that  one  party  to  a  fren- 
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chise  agreement  may  be  authorized  to  repudiate  its  contract  obli- 
gations and  double  the  financial  obligations  of  the  other  party 
merely  by  asserting  an  intention  so  to  do. 

In  North  Hempstead  v.  Public  Service  Corporation,  231  N. 
T.  447,  132  N.  E.  144,  decided  July  14,  1921,  the  court  of  ap- 
peals held  that,  §  (iQ,  subdivision  12,  of  Public  Commissions  Law 
having  been  in  force  when  the  franchise  in  that  case  was  granted, 
the  rate  stipulated  in  the  franchise  must  be  deemed  to  have  been 
subject  to  increase  as  provided  by  that  statute.  Such  case  does 
not  seem  to  be  an  authority  upon  the  question  presented  by  this 
record. 

In  Public  Service  Commission  v.  Iroquois  Natural  Gas  Co. 
184  App.  Div.  285,  P.U.R.1918F,  687,  171  N.  Y.  Supp.  379, 
and  226  N.  Y.  580,  123  N.  E.  885,  ther,e  was  no  franchise  agree- 
ment fixing  rates.  In  People  ex  rel.  South  Glens  Falls  v.  Public 
Service  Commission,  225  N.  Y.  216,  P.U.R.1919C,  374,  121  N. 
E.  777,  it  was  held  that  in  the  exercise  of  the  police  power  the 
legislature  could  authorize  the  Public  Service  Commission  to  reg- 
ulate the  price  of  gas,  notwithstanding  the  rates  specified  in  the 
franchise. 

In  Public  Service  Commission  v.  Pavilion  Natural  Gas  Co. 
195  App.  Div.  634,  P.U.E.1921D,  11,  187  N.  Y.  Supp.  363,  it 
was  held  that  subdivision  12  of  §  66  of  the  Public  Service  Com- 
missions Law  does  not  purport  to  give  the  gas  company  power  to 
change  its  franchise  contract  by  simply  given  thirty  days*  notice 
to  the  Commission  and  by  publication  for  thirty  days  to  the 
public.  In  People  ex  rel.  New  York  Steam  Co.  v.  Straus,  186 
App.  Div.  787,  P.U.R.1919C,  1014,  174  N.  Y.  Supp.  868, 
when  the  contracts  fixing  rates  were  made,  an  order  of  the  Pub- 
lic Service  Commission  was  in  force  providing  that  contract  rates 
might  be  changed  upon  filing  a  new  schedule.  To  each  contract 
was  attached  a  rider  to  the  effect  that  the  contract  was  subject  to 
the  change  of  rates  which  might  be  made  in  any  new  schedule 
subsequently  filed.  It  was  held  that  the  Public  Service  Commis- 
sion was  without  power  to  compel  the  steam  company  to  preserve 
the  contract  rates  as  to  outstanding  contracts. 

[2]  The  order  of  the  Public  Service  Commission  of  December 
9.  1920,  not  being  retroactive,  did  not  authorize  the  defendant  to 
charge  more  than  40  cents  per  1,000  for  natural  gas  supplied  the 
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individual  consumers  in  the  village  of  Warsaw,  nor  to  charge  the 
viUage  more  than  20  cents  per  1,000  for  natural  gas  furnished 
the  municipality  for  the  period  from  March  10,  1920,  to  Decem- 
ber 9, 1920.  The  provision  of  law  (subdivision  12  of  §  66  of  the 
Public  Service  Commissions  Law)  not  being  in  force  in  April, 
1909,  the  franchise  contract  fixing  rates  at  20  cents  per  1,000  for 
the  municipality  and  40  cents  per  1,000  for  the  individual  con- 
tiumcrs  in  the  village^  it  cannot  be  held  that  the  franchise  con- 
tract was  made  subject  to  that  provision  of  law  authorizing  the 
defendant  to  change  its  rates  by  filing  the  schedule  of  rates 
claimed  to  have  been  effective  March  10,  1920. 

The  conclusion  is  reached  that  the  contract  rates  specified  in 
the  franchise  were  in  force  during  the  period  from  March  10, 
1920,  to  December  9,  1920,  and  plaintiff  is  entitled  to  a  perma- 
nent injunction  restraining  the  collection  of  any  charges  for  gas 
during  that  period  in  excess  of  the  rates  specified  in  the  fran- 
chise, together  with  the  costs  of  this  action* 


PKNNSYIiVANIA  PUBIilO  SERVICE  COMMISSION. 

BOBOUGH  OF  BERWICK 

V. 

BERWICK  GAS  COMPANY. 
(Complaint  Docket  No.  2098-1918.] 

Rates  —  Comtniaaion  jurisdiction  —  Increase  —  CompUiint  pending. 

1.  No  complaint  against  increased  rates  is  necessary  aa  a  condi- 
tion precedent  to  the  Pennsylvania  Commission's  jurisdiction  when  a 
complaint  against  a  prior  schedule  is  undetermined. 

Rates  —  Potcer  of  Commission  —  Franchises  —  Oas. 

2.  A  limitation  in  a  franchise  restricting  rates  to  he  charged  by  a 
public  utility  does  not  preclude  the  Public  Service  Commission  froxQ 
inquiring  into  and  determining  the  reasonableness  of  any  rates  which  a 
utility  seeks  to  impose. 

Valuation  —  Original  cost  —  Indebtedness  —  Gas. 

3.  An  indebtedness  of  a  gas  company,  attributed  to  funds  raised 
by  a  syndicate  formed  for  the  purpose  of  reorganizing  the  company  fol- 
lowing a  receiver's  sale,  and  which  went  into  plant  additions  and  bet- 
terments, was  included  in  an  original  cost  valuation. 
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Rates  —  Service  charge  —  Oas. 

4.  A  gas  company  was  ordered  to  decrease  Ha  serricfr  charge  from 
75  cents  to  50  cents  per  month. 

(RiLUNO,  Commissioner,  dissents.) 

[September  27,  1921.] 

CoKPLAiNT  against  gas  rates ;  complaint  sustained  in  part  and 
new  rate  schedule  fixed. 

By  the  Commission:  The  Berwick  Gas  Company,  respond- 
ent, is  engaged  in  furnishing  artificial  gas  to  the  public  in  the 
borough  of  Berwick,  situate  on  the  north  side  of  the  Susque- 
hanna river  in  Columbia  county,  and  the  borough  of  Ncscopeck 
on  the  south  side  of  the  river  in  Luzerne  county.  The  present 
company  is  a  reorganization  effected  in  March  1911  following  a 
receiver's  sale  of  its  predecessor  in  title.  The  plant  was  original- 
ly constructed  in  1903  and  the  furnishing  of  service  was  begun 
the  year  following.  The  present  system  includes  about  15  miles 
of  the  mains. 

On  April  25,  1918,  respondent  filed  a  tariff,  effective  June  1, 
1918,  increasing  its  rates  to  $1.65  per  M  for  the  first  20,000 
cubic  feet  of  gas  consumed,  $1.55  per  M  for  the  second  20,000 
cubic  feet,  and  $1.45  M  for  all  gas  consumed  over  40,000  cubic 
feet ;  bills  to  be  rendered  at  10  cents  per  M  above  the  foregoing 
rates  and  a  discount  of  10  cents  per  M  allowed  thereon  if  paid 
within  ten  days.  A  service  charge  of  30  cents  per  month  for  each 
meter  was  also  provided. 

[1]  Against  this  schedule  the  borough  of  Berwick  filed  its  com- 
plaint prior  to  the  effective  date,  alleging,  inter  alia,  that  said 
rates  were  excessive  and  unreasonable.  The  answer  of  respond- 
ent denied  the  material  allegations  in  the  complaint  Fending 
the  determination  of  the  complaint  and  answer,  respondent  filed 
another  schedule,  effective  August  17,  1920,  further  increasing 
its  rates.  No  complaint  was  filed  against  the  second  tariff  sched- 
ule, but  this  was  not  necessary  as  a  condition  precedent  to  the 
Commission's  jurisdiction,  as  a  prior  complaint  was  then  de- 
termined. On  May  31,  1921,  an  order  issued  sustaining  the 
complaint  and  directing  the  respondent  to  file  a  new  tariff  scLed- 

i^le.     An  examination  of  the  record  in  the  light  of  a  reargimient 
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^llftwed,  has  led  to  the  conclusion  that  this  order  would  be  re- 
scinded and  its  conclusions  modified. 

[2]  It  has  now  been  definitely  determined  by  our  highest  ap- 
pellate courts  and  is,  therefore,  settled  law  that  a  limitation  in 
a  franchise  restricting  rates  to  be  charged  by  a  public  utility 
^oes  not  preclude  the  Public  Service  Commission  from  inquir- 
ing into  and  determining  the  reasonableness  of  any  rates  which 
a  utility  seeks  to  impose  and,  therefore,  any  restriction  of 
rates  in  a  franchise  must  give  way  when  revenues  to  support  ade- 
quate public  service  are  required.  So  much  of  the  complaint  in 
this  case,  therefore,  as  relates  to  franchise  limitations  will  not 
require  any  further  discussion  and  is  hereby  dismissed. 

[3]  Respondent,  in  attempting  to  show  the  original  cost  of  its 
property,  was  met  with  the  diflSculty  that  the  original  books  and 
records  of  the  company  prior  to  1913,  were  missing,  and  it  was, 
therefore,  impossible  to  ascertain  the  original  cost  in  complete  de- 
tail. The  record  shows,  however,  that  in  1910  respondent's  pred-' 
ecessor  in  title  was  sold  at  receiver's  sale,  the  bid  being  40,700. 
Upon  petition  of  a  bondholder  the  sale  was  reopened  and  tho 
property  brought  in  by  a  bondholder's  committee  for  $125,000. 
In  1911  the  company  was  reorganized,  the  bondholders  receiving 
;$87,500  of  bonds  and  all  of  the  authorized  common  aijd  pre- 
ferred stock  totaling  $410,000,  par  value,  of  the  new  company  in 
exchange  for  the  property.  The  respondent  has  carried  on  its 
lK)ok3^  notes  outstanding  in  the  amount  of  $75,840.41.  This  in- 
debtedness is  attributed  to  funds  raised  by  a  syndicate  formed  for 
the  purpose  df  reorganizing  the  new  company  following  the  re- 
ceiver's sale,  and,  as  explained  by  respondent,  went  into  plant 
additions  and  betterments.  Complainant  has  made  strenuous  ob- 
jection to  the  inclusion  of  this  sum  in  original  cost.  We  are  sat- 
isfied, however,  after  a  careful  examination  of  the  record  and  tho 
various  reports  submitted  that  $53,199.02  of  the  above  sum  waa 
actually  spent  in  permanent  improvements  and  to  that  extent  wiJl 
be  allowed. 

In  the  balance  sheet  as  of  July  31,  1918,  respondent's  ac- 
countants after  corrections  included  the  plant  in  the  fixed  assets 
in  the  amount  of  $152,700.34.  Since  that  time  further  sums 
have  been  expended  for  additions  to  the  plant. 
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Evidence  of  reproduction  value  was  submitted  by  respondent's, 
engineer.  Under  average  prices  between  1905  and  1917  the. 
value,  less  observed  accrued  depreciation,  was  found  at  $154,218. 
This  amount  included  in  allowance  for  overheads  of  20  per  cent 
but  made  no  allowance  for  working  capital  or  going  concern, 
value.  A  second  valuation  based  on  average  prices  of  1915-1919 
and  including  working  capital,  going  concern  value,  and  over- 
heads at  20  per  cent  with  observed  accrued  depreciation  de-, 
ducted,  totaled  $225,650.  A  valuation  on  the  same  basis  at  1920 
prices  amounted  to  $303,375.  Complainant  offered  no  counter 
valuations  nor  did  it  seriously  dispute  any  of  the  items  going  ro, 
make  up  the  totals  of  the  valuations  offered  by  respondent. 

After  giving  due  consideration  to  all  the  elements  of  value  sub- 
mitted and  making  due  allowance 'for  going  concern  value  and. 
other  intangibles,  the  Commission  finds  and  determines  that  the 
fair  value  of  respondent's  used  and  useful  property  for  rate  mak- 
ing purposes  is  $195,000. 

The  present  tarifiF  of  respondent  provides  for  a  rate  of  $1;90. 
per  M  per  month  for  the  first  20,000  cubic  feet  of  gas  consumed  , 
and  $1.80  per  M  for  all  over  20,000  cubic  feet  with  a  ready  .tff 
serve  charge  of  75  cents  per  month.  The  estimated  gross  annual 
revenue  to  be  derived  therefrom  is  $43,964 ;  deducting  estimated 
annual  operating  costs  and  taxes  of  $30,643,  leaves  a  balance 
available  for  depreciation  and  return  of  $13,321.  The  expenses 
were  based  on  1920  prices,  since"  which  time  cost  levels  have  ma- 
terially decreased. 

The  territory  served  by  respondent  in  1910  had  a  poptilation 
of  12,500.  Since  that  time  it  has  shown  a  normal  growth.  In 
the  borough  of  Berwick  is  located  one  of  the  large  plants  of  the 
American  Car  &  Foundry  Company  which  employs  a  large  force 
of  men.  There  are  other  industries,  including  a  silk  mill,  re- 
cently put  into  operation.  The  territory  is  situated  in  close  prox- 
imity to  the  anthracite  coal  fields  where  fuel  may  be  had  at  low 
prices  and  for  this  reason  respondent  sells  more  gas  during  the 
sxunmer  season  than  in  winter.  The  majority  of  respondent's 
patrons  are  small  users  of  gas,  60  per  cent  using  less  than  1000 
cnbic  feet  per  month,  and  only  14  patrons  using  over  5000  cubic 
feet  per  month.    Thus  the  total  cost  of  service  on  the  basis  of  a 

consumption  of  1000  cubic  feet  per  month  under  the  existing 
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tariflF  is  $1.90  per  M  plus  76  cents  ready  to  serve  charge  or  a  total 
of  $2.65. 

Eespondent's  successive  rate  increases  have  shown  a  corres- 
i^onding  falling  off  in  number  of  patrons  and  amount  of  gas  con- 
siuned. 

[4]  In  the  light  of  the  evidence  taken,  considering  the  locality 
which  respondent  serves  the  needs  and  convenience  of  the  publio 
and  all  other  pertinent  facts,  the  Commission  is  convinced  and  so 
finds  and  determines  that  a  net  rate  of  $1.85  per  M  per  month  for 
the  first  20,000  cubic  feet  of  gas  consumed  and  $1.75  per  M  per 
month  for  all  over  20,000  cubic  feet  of  gas  with  a  monthly  ready 
to  serve  charge  of  50  cents  for  each  meter  are  the  maximum,  just, 
and  reasonable  charges  under  the  evidence  which  respondent 
should  collect  for  the  service  rendered. 

An  order  will  issue  sustaining  the  complaint  in  so  far  as  the 
same  relates  to  the  reasonableness  of  the  rates  and  directing  re- 
spondent to  file,  effective  upon  on  day's  notice,  a  tariff  schedule 
containing  the  rates  heretofore  found  to  be  the  maximimi  rates  to 
be  charged.  The  order  heretofore  made  in  this  case  on  May  81, 
1921,  is  hereby  rescinded. 


PBNNSYIiVANIA  PUBIjIO  SEIBVICE  COMBaSSION. 

CAMBRIA  STEflL  COMPANY 

V. 

JOHNSTOWN  FUEL  SUPPLY  COMPANY  et  aL 
[Ck>mplaiiit  Docket  No.  1083.] 

LOUIS  FRANKS 

V. 

JOHNSTOWN  FUEL  SUPPLY  COMPANY  et  al. 

[Ck>mplaiiit  Docket  No.  1098.] 

Commissions  —  Jurisdiction  —  Ousting  by  contract  —  Natural  gas 
company. 

1.  The  jurisdiction  of  the  Pennsylvania  Commission  over  a  whole- 
sale natural  gag  company,  cannot  be  ousted  by  the  termination  of  a 
contract  for  the  wholesale  supply  of  natural  gas;  nor  has  the  execa- 
tion,  filing,  and  recording  of  a  new  certificate  excluding  the  territory 
served  by  the  purchasing  company  from  its  territory  of  supply  of 
natural  gas,  the  e£fect  of  so  ousting  jurisdiction. 
P.U.R.19eiE. 
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Service  —  Abandonment  —  Natural  gas  —  Wholesale  supply  company 
—  Other  facUUies. 

2.  A  natural  gas  company  supplying  its  product  to  another  com- 
pany for  distribution  in  a  city  which  had  no  other  gas  service,  and 
also  serving  directly  consumers  in  another  town  where  artificial  gas 
was  available,  was  refused  permission  to  abandon  service  to  the  former. 

(October  3,  1921.] 

Complaint  against  the  proposed  discontinuance  of  wholesale 
natural  gas  service;  complaint  sustained  and  continued  service 
ordered. 

Reedy  Commissioner.  The  parties  concerned  in  this  proceed- 
ing have  agreed  of  record  that  the  Commission  diall  first  deter- 
mine whether  it  has  jurisdiction  of  the  respondent,  the  Peoples 
Xatural  Gas  Company,  and  if  so,  whether)  under  the  evidence,  it 
should  require  this  company  to  continue  supplying  natural  gas  to 
the  respondent,  the  Johnstovm  Fuel  Supply  Company,  to  enable 
that  company  to  furnish  the  gas  to  consumers  in  the  city  of 
Johnstovni.  It  is  also  agreed  that  if  tiie  Commission  determines 
that  it  has  such  jurisdiction  and  that  the  Peoples  Company  shall 
ftontinue  to  supply  gas  to  the  Johnstovm  Company  as  it  has  here- 
tofore been  doing,  then  these  companies  shall  be  required  to  file 
their  respective  tariffs  and  schedules  of  rates  which  shall  be  sub- 
ject to  complaint  by  any  party  concerned,  and  in  the  event  of  com- 
plaint made  the  Commission  shall  then  ascertain  and  determine 
the  maximum  just,  due,  equal,  and  reasonable  rates  which  the 
Peoples  Company  shall  charge  the  Johnstovni  Company  and 
which  the  latter  company  shall  charge  consumers  in  the  city  of 
Johnstovm. 

The  Peoples  Natural  Gas  Company  is  a  Pennsylvania  Oor^ 
poration  operating  under  the  Natural  Gas  Act  of  1885  and  is 
engaged  in  producing,  purchasing,  and  distributing  natural  gas 
to  consumers  in  the  state  of  Pennsylvania,  and  the  Johnstown 
Fuel  Supply  Company  is  an  independent  Pennsylvania  distribut- 
ing company  of  natural  gas.  In  1909  a  contract  was  entered  into 
between  these  companies  whereby  the  former,  at  the  rates  therein 
specified,  agreed  to  supply  natural  gas  to  tiie  latter  for  distribu- 
tion in  the  city  of  Johnstown  for  a  period  of  at  least  six  years 
with  a  provision  that  thereafter  it  might  terminate  the  contract 
upon  twelve  months'  notice  to  the  other  party  of  its  intention  to  do 
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SO.  The  Peoples  Company  continued  to  furnish  the  Johnstown 
Company  with  gas,  under  this  contract,  until  October  1,  1920,  at 
which  date  it  terminated  the  contract  by  a  notice  previously 
given.  It  has  since  continued  the  supply  of  gas,  pursuant  to  an 
order  made  against  it  by  the  Commission  pending  the  final  de- 
termination of  complaints  filed,  which  the  Johnstown  Company 
is  distributing  to  oter  11,000  consumers  in  the  city  of  Johnstown 
who  have  more  than  $700,000  invested  in  fixtures  and  appliances 
required  in  making  use  of  the  gas  thus  furnished.  The  Peoples 
Company,  since  the  order  made  against  it  by  the  Commission  as 
hereinbefore  stated,  has  made,  under  its  common  seal  and  de- 
posited in  the  oflSce  of  the  secretary  of  the  Commonwealth,  a  cer- 
tificate altering  its  territory  of  supply  of  natural  gas  for  con- 
sumption, by  excluding  therefrom  the  city  of  Johnstown,  and  has 
recorded  a  copy  of  said  certificate  in  the  office  of  the  recorder  of 
deeds  of  the  county  of  Cambria.  It  also  contends  that  inasmuch 
as  it  purchases  a  large  part  of  the  gas  which  it  supplies  to  its 
Pennsylvania  consumers  from  an  allied  West  Virginia  company, 
and  although  the  gas  thus  purchased  is  intermingled  with  gas 
which  it  produces  as  well  as  purchases  in  Pennsylvania,  neverthe- 
h^ss  its  supplying  gas  to  the  Johnstown  Company  by  wholesale 
for  distribution  in  the  city  of  Johnstown  is  an  interstate  transac- 
tion and  as  such  is  solely  within  the  jurisdiction  of  the  Int^^ 
state  Commerce  Commission. 

The  foregoing  recital  of  facts  indicates  the  grounds  on  which 
the  Peoples  Company  challenges  the  jurisdiction  of  the  Commis- 
sion over  it  in  this  proceeding.  Prior  to  its  having  terminated 
its  contract  with  the  Johnstown  Company  and  the  filing  and  re- 
cording of  the  certificate  altering  its  territory  of  supply,  as  above 
stated,  this  Commission  held  that  it  had  jurisdiction  to  compel 
this  company  to  file  its  tariff  and  schedule  of  rates  covering  its 
service  in  supplying  natural  gas  to  lie  Johnstown  Fuel  Supply 
Company  for  distribution  to  consumers  in  the  city  of  Johnstown. 
This  authority  of  the  Commission,  on  appeal  to  the  superior 
court,  was  upheld  in  an  opinion  by  Judge  Henderson  speaking 
for  the  court,  to  which  nothing  can  be  profitably  added.  Franke 
v.  Johnstown  Fuel  Supply  Co.  70  Pa.  Super.  Ct  446.  With  this 
adjudication  in  favor  of  our  jurisdiction,  the  question  now  for  de- 
termination is,  has  that  jurisdiction  been  ousted  by  the  Peoples 
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Company  cancelling  its  contract  with  the  Johnstown  Company 
and  making,  filing,  and  recording  of  the  certificate  excluding  the 
city  of  Johnsitown  from  its  territory  of  supply  of  natural  gas,  or 
by  both  or  either  of  these  acts  ? 

[1]  Inasmuch  as  the  jurisdiction  of  the  Commission  was  not 
acquired  by  virtue  of  the  contract  referred  to,  it  cannot  be  de- 
feated by  the  termination  of  that  contract.    The  jurisdiction  of 
the  Commission  was  conferred  by  the  statute  creating  and  vesting 
in  it  authority  to  regulate  the  public  service  in  which  the  Peoples 
Company   is   engaged,    and   the  company  having  undertaken, 
thi-ough  the  Johnstown  Fuel  Supply  Company,  to  supply  natural 
gas  in  the  city  of  Johnstown,  which  was  within  its  charter  ter- 
ritory, that  service  ipso  facto  came  under  the  regulatory  author- 
ity of  this  Commission,  and  cannot  now  be  abandoned  in  the  man- 
lier attempted.    The  Peoples  Company  was  a  controlling  factor 
in  procuring  the  consumers  of  gas  in  the  city  of  Johnstown  to  use 
natural  instead  of  manufactured  gas,  and  thereby  succeeded  in 
causing  the  artificial  gas  plant  theretofore  costing  in  the  city  to 
be  eliminated  and  dismantled.     The  question,  therefore,  is  not 
whether  a  company -producing  natural  gas  can  be  compelled  in 
the  first  instance  to  supply  its  gas  to  an  independent  company 
engaged  in  distributing  it  to  consumers,  but  whether  having  estab- 
lished such  relation  and  being  so  engaged,  it  may,  under  the  f  acui 
and  circumstances  of  this  case,  abandon  the  service  at  will.    In 
cur  opinion  the  execution,  filing,  and  recording  of  the  certificate 
referred  to,  without  the  approval  of  this  Commission,  is  as  futile 
to  defeat  its  jurisdition  as  the  cancellation  of  the  contract  under 
which  the  company  engaged  in  the  service  which  it  now  seeks  to 
abandon.    If  it  be  conceded  that  a  natural  gas  company,  prior  to 
the  passage  of  the  Public  Service  Company  Law,  might  at  will 
so  alter  its  territory  of  supply,  under  §  5  of  the  Natural  Gas  Act 
of  1885  as  to  exclude  certain  consumers  which  it  had  theretofore 
undertaken  to  supply,  Germania  Refining  Co.  v.  Alum  Eock 
Gas  Co.  226  Pa.  433,  76  Atl  715,  we  take  it  that  this  section  of 
that  act  has  been  so  far  modified  by  the  later  Public  Service  Com- 
pany Law  that  abandonment  of  service  in  chartered  and  occu- 
pied territory,  such  as  disclosed  by  the  evidence  in  this  case,  is 
liot  now  permissible  without  the  sanction  of  this  Commission.    It 
follows  from  what  has  been  said  that  the  jurisdiction  of  the  Com- 
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mission  as  heretofore  found  by  the  superior  court  to  exist,  has  not 
been  in  anywise  affected  by  the  steps  since  taken  by  the  Peoples 
Company  to  oust  it,  and  we  accordingly  so  find  and  determine. 

[2]  Having  determined  that  the  Commission  has  jurisdiction, 
the  question  recurs  should  it  require  the  Peoples  Company  to  con* 
tinue  supplying  gas  to  the  Johnstown  Company  ?  If  the  supply  is 
shut  off,  the  customers  on  the  latter's  lines  not  only  would  be  de- 
prived of  this  natural  product,  but  the  fixtures  and  appliances  in- 
stalled by  them  at  a  cost  of  approximately  $700,000  for  making 
use  of  it  wou)d  be  rendered  valueless,  since  there  is  no  other 
known  practical  source  of  supply  available  to  them  either  by  pur- 
chase or  by  exploring  and  drilling  for  the  gas.  It  would  also  ren- 
der valueless  the  Johnstown  Company's  distribution  system  it  has 

Approximately  $ —  or  more  invested,  except  in  so  far 

i;s  this  system  eould  be  used  in  the  distribution  of  artificial  gas 
should  a  plant  for  its  manufacture  be  installed. 

The  only  reason  advanced  by  the  Peoples  Company  for  discon- 
tinuing the  supply  of  gas  in  the  city  of  Johnstown  is  its  inability 
to  furnish  adequate  service,  on  account  of  the  shortage  of  gas,  to 
all  its  customers  during  the  winter  months,  and  that  it  deems  its 
first  duty  is  to  furnish  such  service  to  those  consumers  taking  the 
gas  direct  from  it  as  contradistinguished  from  those  taking  it 
through  the  Johnstown  Fuel  Supply  Company.  It  appears  that 
since  the  Peoples  Company  began  supplying  gas  to  the  Johnstown 
(/ompany  it  has  extended  its  lines  25  or  30  miles  east  of  the  city 
of  Johnstown  to  the  city  of  Altoona  and  is  supplying  gas  to  about 
12,000  consumers  in  that  city,  which  supply  it  proposes  to  con- 
tinue. There  is  practically  no  difference  in  the  facilities  of  the 
patrons  in  Altoona  and  those  in  Johnstown  for  using  coal  in  lieu 
of  natural  gas  for  heating  purposes,  and  there  is  very  little  dif- 
ference in  the  cost  of  coal  between  the  two  cities.  However,  if  the 
supply  of  gas  were  shut  off  in  Altoona,  there  is 'an  operating  ar- 
tificial gas  plant  there  which  would  be  available  to  those  who 
would  want  to  substitute  manufactured  for  the  use  of  natural  gas, 
and  in  this  they  would  have  a  decided  advantage  over  consumers 
of  natural  gas  in  the  city  of  Johnstown  both  as  to  the  convenience 
in  the  use  of  gas  and  in  the  probable  loss  on  the  fixtures  and  ap- 
pliances which  would  be  rendered  valueless  in  the  city  of  Johns- 
town by  the  substitution  of  the  use  of  coal  in  place  of  gas.    Non 
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constat  that  the  consumers  of  gas  in  the  later  city,  when  they 
equipped  their  premises  for  the  use  of  natural  gas,  knew  anything 
about  the  contract  between  these  gas  companies,  or  that  their 
equipment  might  be  rendered  valueless  by  either  party  to  the 
contract  terminating  it  at  will  or  that  their  supply  of  gas  was  de- 
pendent upon  any  other  terms  and  conditions  than  those  common 
to  all  other  consumers  of  natural  gas. 

Assuming  that  there  is  a  shortage  of  natural  gas  and  by  reason 
thereof  the  Peoples  Company  will  be  unable  to  furnish  an  ade- 
quate supply  in  cold  weather  to  all  the  consumers  now  on  its 
lines,  the  Commission  cannot  determine  in  this  proceeding  what 
present  consumers  should  or  should  not  be  deprived  of  the  com- 
pany's service.  Aside  from  the  method  here  resorted  to  for  the 
determination  of  such  a  question,  the  testimony  is  not  sufficiently 
informing  on  which  to  base  a  finding.  There  is  nothing  in  the  rec- 
ord or  evidence  presented  to  justify  a  discontinuance  of  the  sup- 
ply of  natural  gas  by  the  Peoples  Company  to  the  Johnstown 
Company  for  distribution  the  city  of  Johnstown,  and  the  Com- 
mission finds  and  determines  that  this  supply  shall  be  continued 
and  that  notwithstanding  the  termination  by  the  Peoples  Com- 
pany of  its  contract  with  the  Johnstown  Company  for  such  supply 
of  gas,  or  the  executing,  filing,  and  recording  by  the  Peoples 
Company  of  the  certificate  excluding  the  city  of  Johnstown  from 
its  territory  of  supply,  the  Commission  has  jurisdiction  and  au- 
thority to  require  the  Peoples  Natural  Gas  Company  to  continue 
this  supply  of  natural  gas  as  heretofore  and  to  permit  it  to  forth- 
with file,  post,  and  publish  a  tariff  and  schedule  of  rates  for  the 
gas  and  service  thus  supplied  and  furnished,  and  an  order  to  that 
effect  will  accordingly  be  made. 


OHIO  SUPREME  COURT. 

VILLAGE  OF  ST.  CLAIRSVILLE 

V. 

PUBLIC  UTILITIES  COMMISSION  et  aL 

[No.  16829.1 
(—  Ohio  St.  — ,  132  N.  E.  161.) 
Service  —  Power  of  CommisMon  —  Abandonment  —  Natural  gas, 

1.  The  Pablic  Utilities  Commission,  by  virtue  of  the  powers  con- 
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ferred  upon  it  by  §  504-3,  General  Code,  may  allow  a  gas  company  to 
discontinue  service  to  a  municipality,  if  satistied  that  the  gas  company 
no  longer  has  a  supply  of  gas,  and  is  unable  to  procure  by  contract  a 
supply  from  another  gas  company  or  pipe  line  company. 
Service  —  Power  of  Commission  —  Extensions  —  Natural  gas, 

2.  The  Commission  does  not  have  power  to  compel  by  order  a  gas 
company,  which  is  not  a  pipe  line  company,  to  furnish  a  supply  of 
natural  gas  to  another  gas  company,  to  enable  such  other  gas  company 
to  comply  with  its  contract  to  supply  a  municipality  and  its  inhabi- 
tants. 

Procedure  —  Notice  —  Discontinuance  of  service  —  Natural  gas. 

3.  By  the  provisions  of  §  504-3,  General  Code,  upon  application 
by  a  public  utility  to  be  allowed  to  withdraw  service,  it  is  not  required 
that  notice  shall  be  given  to  each  party  theretofore  receiving  service 
of  the  time  and  place  for  hearing  such  application,  other  than  publica- 
tion in  a  newspaper  of  general  circulation  throughout  the  county  or 
municipality  where  such  utility  has  a  franchise. 

(Wanahaker,  J.,  dissents.) 

[June  14,  1921.] 

Headnotes  by  the  -Coubt. 

Wkit  of  error  to  the  Ohio  Commission  to  review  an  order  al- 
lowing a  natural  gas  company  to  discontinue  service  and  dis- 
missing from  the  proceeding  another  natural  gas  company  whose 
service  was  sought ;  Conmiission  order  affirmed. 

The  village  of  St.  Clairsville,  Ohio,  on  November  6,  1907, 
passed  a  franchise  ordinance  in  favor  of  the  Ohio  Fuel  Supply 
Company,  to  use  the  streets  and  alleys  of  the  village  for  the  trans- 
portation of  natural  gas  and  distribution  and  sale  of  natural  gas  to 
the  village  and  its  inhabitants.  The  franchise  ordinance  was  for 
an  indeterminate  period.  In  the  same  ordinance  it  was  provided 
that,  before  being  allowed  to  use  the  streets  and  alleys  for  such 
purposes,  the  Ohio  Fuel  Supply  Company  should  first  file  an  ac- 
ceptance in  writing  of  the  provisions  of  the  ordinance  and  agree  to 
be  bound  by  all  its  provisions.  About  the  same  time  a  rate  ordi- 
nance was  passed  by  the  village,  fixing  the  price  which  the  Ohio 
Fuel  Supply  Company  might  charge  for  natural  gas  during  the 
ensuing  ten  years  in  said  village.  On  the  11th  day  of  November, 
1907,  a  written  acceptance  of  the  franchise  ordinance-  and  also  of 
the  rate  ordinance  was  filed,  but  the  written  acceptance  contained 
no  affirmative  covenants.  Thereafter  the  Ohio  Fuel  Supply  Com- 
pany furnished  gas  from  its  own  source  of  supply  until  October, 
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1909,  at  which  time  the  supply  paii;ly  failed  and  the  compaJiy 
entered  into  a  contract  for  a  supply  of  gas  from  the  East  Ohio  Oas 
Company.  The  Ohio  Fuel  Supply  Company  had  a  limited  supply 
until  about  1915,  at  which  time  the  line  to  its  own  field  was 
taken  up. 

The  contract  between  the  Ohio  Fuel  Supply  Company  and  tlie 
East  Ohio  Gas  Company  was  by  its  terms  to  continue  for  the 
period  of  one  year  from  October  22,  1909,  and,  thereafter,  in. 
definitely,  subject,  to  termination  at  any  time  upon  six  months^ 
written  notice  by  either  party  to  the  other.  There  was  not  at  any 
time  any  contract  between  the  village  of  St.  Clairsville  and  the 
East  Ohio  Gas  Company,  neither  was  any  franchise  ordinance 
ever  granted  to  the  East  Ohio  Gas  Company,  neither  did  the  East 
Ohio  Gas  Company  at  any  time  furnish  gas  to  any  consumers 
within  the  village  of  St.  Clairsville.  The  East  Ohio  Gas  Com- 
pany was  originally  organized  in  1898,  and  amon^the  purposes 
stated  in  its  articles  was  that  "of  piping  and  transporting  natural 
pas  from  the  place  or  places  where.it  is  produced,  purchased  or 
acquired  to  St.  Clairsville,  Belmont  county,"  etc. 

On  November  24, 1919,  the  East  Ohio  Gas  Company,  claiming 
to  be  short  of  a  supply  of  natural  gas  suflBcient  for  its  own  con- 
tracts, served  notice  in  writing  upon  the  Ohio  Fuel  Supply  Com- 
pany of  a  cancellation  of  the  contract  of  October  22,  1909,  in 
which  notice  it  was  stated  that  the  supply  would  be  discontinued 
May  31,  192.0.  Thereupon,  on  April  8,  1920,  the  Ohio  Fuel 
Supply  Company  acting  under  authority  of  §§  504-2  and  604-3^ 
General  Code,  known  as  the  Miller  Act,  served  notice  upon  the 
Tillage  of  St.  Clairsville  and  filed  its  application  with  the  Public 
Utilities  Commission  for  permission  to  withdraw  its  natural  gas 
service  and  facilities  from  the  village  of  St.  Clairsville.  Upon 
motion  of  the  village  of  St.  Clairsville,  the  East  Ohio  Gas  Com- 
pany was  made  a  party  and  answered  to  the  proceedings. 

The  answer  admits  that  since  October,  1909,  it  has  been  fur- 
nishing gas  to  the  Ohio  Fuel  Supply  Company,  under  the  con- 
tract as  above  briefly  outlined,  and  that  it  has  served  notice  of 
cancellation  thereof,  but  denies  that  it  is  a  pipe  line  company,  and 
on  the  contrary  asserts  that  it  is  a  natural  gas  company  supplying 
natural  gas  to  consumers  in  a  number  of  cities  in  northeastern 
Ohio,  particularly  in  Cleveland.  It  admits  that  it  has  pipe  line^ 
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running  through  Belmont  county,  but  only  for  the  purpose  of  con- 
veying its  own  gas  to  its  own  consumers.  It  alleges  a  diminishing 
supply  and  an  inability  to  supply  those  cities  where  it  has  fran- 
chise obligations,  and  that  the  stiuation  has  in  fact  arisen  which 
was  foreseen  at  the  time  of  making  the  contract  of  October,  1909, 
in  which  the  right  to  terminate  and  cancel  the  same  was  reserved 
upon  six  months'  written  notice.  Finally,  it  denies  that  the  Com- 
mission has  jurisdiction,  because  the  company  does  not  desire  to 
abandon  or  close  for  service  all  or  any  part  of  its  lines  in  Bel- 
mont county  or  the  service  rendered  consumers  thereby. 

The  entire  matter  was  fully  heard  before  the  Commission,  at 
which  hearing  both  gas  companies  were  represented.  The  village 
of  St.  Clairsville  was  represented  by  the  city  solicitor,  Belmont 
county  was  represented  by  the  prosecuting  attorney,  and  counsel 
also  appeared  on  behalf  of  various  protestants.  The  Commission 
found  that  it  tad  no  power  to  compel  the  East  Ohio  Gas  Company 
to  continue  to  furnish  gas  to  the  Ohio  Fuel  Supply  Company  for 
distribution  in  said  villages  and  that  it  had  no  power  to  compel 
the  East  Ohio  Gas  Company  to  enter  into  a  new  contract  of  any 
kind  with  the  Ohio  Fuel  Supply  Company.  The  Commission 
also  found  that  the  Ohio  Fuel  Supply  Company  was  unable 
longer  to  secure  gas  for  distribution  to  said  villages.  The  Com- 
mission further  found  that  due  notice  of  the  time  and  place  of 
hearing  was  given  by  publication,  and  otherwise,  as  required  by 
law,  and  that  the  plant  of  the  Ohio  Fuel  Supply  Company  had 
been  operated  in  said  villages  for  a  period  of  at  least  five  years.  It 
was  accordingly  ordered  that  the  East  Ohio  Gas  Company  be  dis- 
missed from  the  proceeding  and  that  the  Ohio  Fuel  Supply  Com- 
pany be  authorized,  on  November  15,  1920,  to  discontinue  the 
furnishing  of  natural  gas  and  to  permanently  abandon  its  facili- 
ties used  therefor  in  and  aboiit  the  municipalities  of  St.  Clairs- 
ville and  East  Richland.  This  proceeding  in  error  is  brought  to 
reverse  the  order  of  the  Commission. 

Herbert  W.  Mitchell,  of  St.  Clairsville  (A.  H.  Mitchell,  A.  W. 
Kennon,  George  Thornburg,  and  William  T.  Dixon,  Jr.,  all  of  St 
Clairsville,  of  coimsel),  for  plaintiff  in  error;  John  G.  Price,  At- 
torney General  and  E.  E.  Corn,  of  Ironton,  for  Public  Utilities 
Commission ;  Freeman  T.  Eagleson  and  J.  Warren  Madden,  both 
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of  Columbus  (Tolles,  Hogsett,  Ginn  &  Morley  and  William  B. 
Cockley,  all  of  Cleveland,  of  counsel),  for  Ohio  Fuel  Supply 
Company.) 

Marshall,  C.  J. :  The  motion  for  a  rehearing  filed  with  the 
Commission,  and  the  petition  in  error  filed  in  this  court,  make 
the  same  assignments  of  error,  and,  while  they  are  12  in  number, 
they  may  be  reduced  to  4  general  grounds:  (1)  Proper  notice 
was  not  served.  (2)  The  finding  and  order  in  favor  of  the  appli- 
cant, the  Ohio  Fuel  Supply  Company,  are  against  the  weight  of 
the  evidence.  (3)  The  Commission  erred  in  dismissing  the  East 
Ohio  Gas  Company  from  the  case.  (4)  The  finding  and  order 
Are  contrary  to  law.  We  will  consider  these  assignments  in  the 
order  above  named. 

[3]  Section  544,  General  Code,  provides  that  a  final  order  of 
of  the  Conmiission  shall  be  reversed,  vacated,  or  modified  by  the 
Supreme  Court  on  petition  in  error,  if  the  court  is  of  the  opinion 
that  such  order  was  unlawful  and  unreasonable.  Section  645, 
General  Code  seems  to  authorize  an  inquiry  into  any  errors  com- 
plained of  during  the  proceedings  before  the  Commission.  In  de- 
termining whether  any  order  of  the  Conmiission  is  unlawful  and 
unreasonable,  inquiry  should  therefore  be  made,  not  only  into  the 
evidence,  to  determine  whether  the  order  is  properly  supported 
by  the  evidence,  but  also  into  the  proceedings  during  the  course 
of  the  hearing,  to  determine  whether  the  statutes  relative  to  pro- 
•jedure  have  been  followed  and  whether  the  law  applicable  to  the 
proceeding  has  been  properly  applied.  Following  this  rule,  we 
will  first  determine  whether  a  proper  notice  was  served. 

To  determine  this  question  and  other  questions  which  follow 
requires  an  examination  of  §  504-3,  General  Code,  this  being 
the  particular  section  which  provides  the  manner  and  means 
whereby  a  public  utility  may  withdraw  or  close  its  service.  We 
will  quote  only  the  portions  applicable  to  and  controlling  this 
proceeding: 

"Any  •  .  •  such  public  utility  •  .  .  desiring  to  abandon 
or  close,  •  .  .  for  traflSc.or  service  all  or  any  part  of  such  line 
or  lines,  pumping  station,  generating  plant,  power  station  or  serv- 
ice station,  shall  first  make  application  to  the  Public  Utilities 
Commission  in  writing  who  shall  thereupon  cause  reasonable  no- 
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tice  thereof  to  be  given,  stating  the  time  and  place  fixed  by  the 
Commission  for  the  hearing  of  said  application.  Upon  the  hear- 
ing of  said  application  said  Commission  shall  ascertain  the  facts, 
and  make  its  finding  thereon,  and  if  such  facts  satisfy  the  Com- 
mission that  the  proposed  abandonment,  withdrawal  or  closing 
for  traffic  or  service  is  reasonable,  having  due  regard  for  the  wel- 
fare of  the  public  and  the  cost  of  operating  the  service  or  facility, 
they  may  allow  the  same;  otherwise  it  shall  be  denied.  .  .  . 
"No  application  shall  be  granted  unless  the  company  or  public  util- 
ity shall  have  operated  said  .  .  .  gas  line  •  .  .  for  a  period 
of  at  least  five  years,  and  such  notice  shall  be  given  by  publica- 
tion in  a  newspaper  of  general  circulation  throughout  any  county 
or  municipality  which  may  have  granted  a  frandiise  to  said  com- 
pany or  public  utility,  under  which  said  .  .  .  gas  line  .  •  . 
or  service  station  is  operated  or  in  which  the  same  is  located,  once 
a  veek  for  four  consecutive  weeks  before  the  hearing  of  said  appli- 
cation, and  notice  of  said  hearing  shall  be  given  such  county,  mu- 
nicipality or  public  utility  in  the  manner  provided  for  the  serv- 
ice of  orders  of  the  Commission  in  §  614-71  of  the  General  Code, 
and  except  that  the  provisions  of  §  504-2  and  604-3  shall  not  ap- 
ply to  a  gas  company  when  removing  or  exchanging  abandoned 
field  lines." 

It  will  be  observed  that  this  section  does  not  require  a  village 
or  county  or  any  consumers  to  be  made  parties  defendant  to  the 
proceeding,  but  only  that  the  application  shall  be  addi-essed  to  the 
Public  Utilities  Commission  and  that  notice  thereof  be  given. 
Later  in  the  section  it  is  provided  that  "such  notice"  shall  be  by 
publication  in  a  newspaper,  which  shall  have  circulation  through- 
out the  county  or  municipality  which  may  have  granted  a  fran- 
chise and  in  which  the  service  is  being  rendered.  In  the  instant 
case  the  newspaper  publication  is  in  the  following  language: 

"Legal  Notice, 

"The  application  of  the  Ohio  Fuel  Supply  Company,  before 
the  Public  Utilities  Commission  of  Ohio,  filed  April  8th,  1920, 
and  being  cause  No.  1970,  for  leave  to  withdraw  the  natural  gas 
service,  pipes,  lines,  meters  and  other  facilities  for  service,  from 
the  municipality  of  St.  Clairsville,  the  unincorporated  village  of 
East  Kichland,  and  rural  consumers  served  in  connection  there- 
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with,  all  in  Belmont  county,  Ohio,  by  order  of  the  Commission 
has  been  assigned  for  hearing  on  Friday,  May  14th,  1920,  at 
9  o'clock  A.  M.,  central  standard  time,  at  the  hearing  room  of  the 
Commission  in  the  State  OfBce  Building,  Columbus,  Ohio. 

"This  publication  made  pursuant  to  an  order  of  the  Public 
Utilities  Commission  of  Ohio  as  provided  by  law. 

"The  Ohio  Fuel  Supply  Company, 
"(4  15  4)  By  J.  M.  Garard, 

^^ice   President   and    General   Manager/' 

The  record  further  discloses  that  notice  was  given  to  the  village 
solicitor  of  St.  Clairsville,  to  the  prosecuting  attorney  of  Belmont 
county,  and  to  the  East  Ohio  Gas  Company,  of  the  time  and  place 
of  hearing,  in  the  usual  manner  provided  in  §  614-71,  General 
Code.  No  motion  to  quash  service  was  made  by  any  party  to  the 
proceeding,  and  no  specific  complaint  was  ever  madd  to  the  man- 
ner of  serving  any  notices,  or  to  the  form  or  substance  of  the  pub- 
lication above  quoted,  but  on  the  contrary  the  only  objection 
which  has  ever  been  made  was  an  oral  claim  of  insufficiency  of 
notice,  made  at  the  time  of  the  hearing. 

We  are  not  sur^  that  we  fully  understand  the-views  of  counsel 
on  this  point,  but  we  gather  from  the  colloquy  between  the  Com- 
mission and  counsel  that  it  was  the  view  of  counsel  that  notice 
should  be  served  upon  each  and  every  consumer  of  gas  in-  the 
village  of  St  Clairsville  and  Belmont  county.  Even  if  this 
should  be  a  correct  statement  of  the  law,  it  does  not  appear  that 
the  requisite  notice  has  not  been  given,  because  §  504-3  makes  no 
mention  of  personal  service,  and,  for  anything  which  appears  in 
that  section,  service  by  publication  is  all  that  the  legislature  re- 
quired or  intended.  Furthermore,  the  village  of  St.  Clairsville 
filed  an  answer,  and  the  viflage  solicitor  and  the  proscruting 
attorney  of  Belmont  county,  and  other  counsel  representing 
''various  protestants,^*  appeared  and  participated  in  the  hearing. 
Inasmuch  as  it  does  not  appear  that  there  were  any  contracts 
between  the  utility  and  the  consumers,*  and  inasmuch  as  it  docs 
appear  that  tiiere  was  a  franchise  granted  by  the  village  to  the 
utility,  it  would  seem  that  actual  notice  to  the  village  and  pub- 
lished notice  to  the  consumers  should  be  sufficient. 

liOt  us  next  inquire  whether  the  finding  and  order  are  against 
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the  weight  of  the  evidence.    On  this  point  the  inquiry  should  not 
be  to  determine  whether  there  is  a  scintilla  of  evidence  to  support 
the  finding  of  the  Commission ;  but,  on  the  contrary,  we  are  of  the 
opinion  that  this  court  should  examine  the  record  with  a  view  of 
determining  whether  the  findings  of  thfe  Conmiission  on  the  facts 
are  reasonably  supported  by  the  evidence  adduced  at  the  hearing. 
Inasmuch  as  this  is  the  first  review  of  the  evidence,  the  situation 
of  this  court  in  such  matters  is  analogous  to  that  of  the  Court  of 
Appeals  in  weighing  and  reviewing  the  evidence  in  an  error  pro- 
ceeding from  the  court  of  common  pleas.    Applying  such  analogy, 
the  findings  of  the  Commission  should  not  be  disturbed  unless 
they  are  so  manifestly  against  the  weight  of  the  evidence,  and  so 
clearly  unsupported  by  it,  as  to  show  misapprehension,  or  mis- 
take, or  wilful  disregard  of  duty.     This  court  has  not  had  the 
opportunity  of  observing  the  demeanor  of  the  witnesses,  and  is 
therefore  not  as  competent  to  weigh  the  evidence  as  the  Conmiis- 
sion should  be,  but  it  is  only  proper  to  state  that  we  have  carefully 
read  the  entire  record  and  are  of  the  opinion  that  lie  finding  of 
the  Conmaission  is  liot  only  fairly  supported  by  the  evidence,  but 
are  further  of  the  opinion  that  it  is  difficult  to  find  any  evidence 
in  the  record  upon  which  the  Commission  could  have  based  any 
different  finding.     The  Commission  has  based  its  finding  solely 
upon  "the  inability  of  the  Ohio  Filel  Supply  Company  longer  to 
secure  gas  with  which  to  supply  consumers  in  these  villages.'^    It 
is  true  that  the  cross-examination  of  the  witnesses  produced  by 
the  gas  company  shows  that  the  Ohio  Fuel  Supply  Company  has 
many  thousands  of  acres  of  lands  under  lease  in  Belmont  county, 
but  the  testimony  further  shows  that  there  has  been  a  number  of 
wells  drilled  upon  those  leases  and  that  the  tests  made  by  the 
drill  fairly  served  to  condemn  the  leases.     While  it  is  possible 
that  there  might  be  procured  a  smSll  supply  of  gas,  it  does  not  ap- 
pear that  it  was  probable  or  even  possible  to  produce  an  amount 
sufficient  for  the  supply  of  the  village  of  St.  Clairsville,  or,  if 
possible  to  supply  the  village  for  a  short  time,  it  would  neces- 
sarily be  only  a  short  time.    The  evidence  further  indicates  that 
the  cost  of  piping  such  limited  supply  to  St.  Clairsville  would  be 
out  of  all  proportion  to  the  benefits  to  be  obtained. 

Let  us  next  inquire  whether  the  Commission  erred  in  dis- 
missing the  East  Ohio  Gas  Company  from  the  case.    It  must  be 
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borne  in  mind  that  the  East  Ohio  Gas  Company  did  not  volun- 
tarily enter  its  appearance;  that  it  was  not  at  any  time  asking 
for  any  aflSrmative  relief,  except  that  at  the  hearing  it  was  stated 
by  counsel  that  in  the  event  the  Commission  should  hold  that  it 
Lad  jurisdiction  to  make  an  order  affecting  the  East  Ohio  Gas 
Company,  it  was,  in  such  event,  desired  to  amend  the  prayer  of 
its  pleading  and  to  pray  authority  to  discontinue  the  supply  of 
gas  to  the  Ohio  Fuel  Supply  Company.    The  Commission  did  not 
at  any  time  hold  that  it  had  jurisdiction,  but  on  the  contrary  dis- 
missed the  East  Ohio  Gas  Company,  apparently  on  the  ground 
that  it  did  not  have  jurisdiction.     Let  us  suppose,  however,  that 
the  Commission  did  have  jurisdiction  and  that  the  East  Ohio  Gas 
Company  was  a  necessary  party  to  the  full  determination  of  this 
controversy.      It  is   evident   that  the   Conunissi'on  must  have 
reached  the  conclusion  that  it  had  no  power  ttf  compel  the  East 
Ohio  Gas  Company  to  continue  to  supply  gas  to  the  Ohio  Fuel 
Supply  Company  and  did  not  have  the  right  to  compel  that  com- 
pany to  enter  into  a  new  contract  for  such  purpose.    If  the  Com- 
mission did  not  have  jurisdiction  over  the  East  Ohio  Gas  Com- 
pany, it  was  right  in  dismissing  that  company  from  the  case.    If 
it  did  have  jurisdiction,  it  had  the  right  to  determine  whether  it 
could  compel  the  East  Ohio  Gas  Company  to  continue  to  furnish 
gas  to  the  Ohio  Fuel  Supply  Company,  and  if  it  did  in  fact  de- 
cide that  it  could  not  compel  it  to  do  so  the  only  thing  left  to  be 
done  was  to  dismiss  the  East  Ohio  Gas  Company  from  the  case. 

It  was  not  claimed  that  there  was  any  privity  of  contract  be- 
tween the  village  of  St.  Clairsville  and  the  East  Ohio  GTas  Com- 
pany. Its  liability  to  furnish  gas  is  sought  to  be  shown  in  vari- 
ous roundabout  ways.  In  the  first  instance,  it  is  shown  that  in  its 
original  article  of  incorporation,  and  in  each  amendment  thereto, 
it  was  given  power  and  authority  to  supply  natural  gas  to  St. 
Clairsville  and  other  cities  and  villages.  It  does  not  appear,  how- 
ever, that  it  ever  procured  any  franchise  from  the  village  of  St. 
Clairsville,  or  that  any  rate  was  ever  established  in  favor  of  that 
company,  or  that  that  company  ever  filed  any  acceptance  of  any 
8uch  franchise  or  rate.  It  is  impossible,  therefore,  that  there 
could  be  any  contractual  relation  existing  between  the  village  and 
the  East  Ohio  Gas  Company  which  would  become  the  basis  of  any 
obligation  to  furnish  gas.  The  existence  of  corporate  power  is 
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one  thing.  The  exercise  of  that  power  is  quite  another  thing. 
The  power  was  in  a  measure  granted  by  the  secretary  of  state  in 
approving  the  articles  of  incorporation.  But  even  this  power  was 
not  complete  as  to  the  use  of  the  streets  and  alleys  of  St.  Clairs- 
ville  without  a  franchise  being  granted  by  the  village  council.  A 
valid  contract  between  a  municipality  and  a  utility  is  usually 
brought  about  by  adoption  by  the  municipality  of  a  franchise  and 
rate  ordinance  and  a  written  acceptance  thereof  by  the  utility. 
This  is  the  plan  outlined  by  statute  and  is  the  plan  which  was  in 
fact  followed  in  creating  the  contractual  relation  between  the  vil- 
lage of  St  Clairsville  and  the  Ohio  Fuel  Supply  Company.  Such 
a  contract  must  necessarily  depend  upon  the  terms  of  the  ordi- 
nance and  the  character  of  its  acceptance.  Inasmuch  as  no  such 
steps  were  taken,  it  follows  that  there  was  no  direct  obligation 
created  by  the  articles  of  incorporation  of  the  East  Ohio  Gas 
Company,  or  the  amendments  thereto. 

Let  us  next  determine  whether  the  contract  between  the  Ohio 
Fuel  Supply  Company  and  the  East  Ohio  Gas  Company 
created  an  obligation  which  would  accrue  to  the  village  of  St. 
Clairsville  and  which  could  be  enforced  in  any  proceeding 
either  before  the  Commission  or  in  a  court  of  law  or  equity. 
There  are  certain  lines  of  cases  which  hold  that  a  promise  to 
one  on  a  sufficient  consideration  to  pay  another  can  be  enforced 
by  the  latter  in  his  own  name.  Even  if  it  should  be  held  that 
the  doctrine  declared  in  those  cases  is  applicable  to  the  contract 
between  the  Ohio  Fuel  Supply  Company  and  the  East  Ohio  Gas 
Company,  the  doctrine  certainly  could  not  be  stretched  to  make 
the  contract  enforceable  beyond  the  obligations  expressed  in  the 
contract.  The  contract  provided  that  gas  should  be  supplied  for 
tlie  period  of  one  year  from  October  22,  1909,  and  thereafter  in- 
definitely, subject  to  cancellation  by  either  party  on  six  months' 
written  notice.  If,  immediately  after  the  signing  of  this  contract, 
the  East  Ohio  Gas  Company  had  refused  to  furnish  any  gas,  even 
fur  the  period  of  one  year,  or  if  it  should  refuse  to  furnish  gas  un- 
til tlie  expiration  of  the  period  of  six  months  after  written  notice 
given,  a  different  situation  would  be  presented,  which  we  are  not 
called  upon  to  decide  at  this  time. 

[2]  Let  us  next  inquire  whether  any  obligation  rests  upon  the 
East  Ohio  Gas  Company  to  supply  gas  to  the  Ohio  Fuel  Supply 
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Company  for  the  uses  of  the  village  of  St  Clairsville  upon  any- 
other  grounds.  This  question  is  more  properly  discussed  in  con- 
nection with  the  fourth  branch  of  our  inquiry,  to  wit,  whether  the 
finding  and  order  of  the  Commission  are  contrary  to  law.  We 
have  already  determined  that  the  Ohio  Fuel  Supply  Company 
does  not  have  an  adequate  available  supply  of  natural  gas  of  its 
own  production  for  the  uses  of  the  village  of  St.  Clairsville,  hav- 
ing due  regard  to  "the  cost  of  operating  the  service  or  facility," 
and  no  means  of  obtaining  such  supply  except  from  the  East  Ohio 
Gas  Company,  and  we  have  already  determined  that  there  is  no 
contract  obligation  express  or  implied  on  the  part  of  the  East  Ohio 
Gas  Company  to  continue  to  furnish  a  supply  to  the  Ohio  Euel 
Supply  Company. 

It  is  contended  by  the  village  of  St.  Clairsville  that  §  614-12, 
General  Code,  applies  and  that  by  virtue  of  its  provisions  both  the 
Ohio  Fuel  Supply  Company  and  the  East  Ohio  Gas  Company  can 
be  ordered  and  directed  to  continue  the  supply  of  natural  gas. 
That  section  provides  that — 

"Every  public  utility  shall  furnish  necessary  and  adequate 
service  and  facilities  which  shall  be  reasonable  and  just,  and 
€very  unjust  or  unreasonable  charge  for  such  service  is  prohibited 
iind  declared  to  be  unlawful.'* 

It  is  apparent  that  that  section  only  applies  where  it  is  ad- 
mitted that  there  is  a  duty  to  serve  and  where  the  complaint  is 
directed  either  to  the  adequacy  of  the  service  or  to  the  imreason- 
ableness  or  unjustness  of  the  facilities.  Manifestly  it  can  have 
no  application  to  ibhe  present  inquiry,  which  is  concerned  only 
with  the  right  to  terminate  the  duty,  thereby  putting  an  end  to 
tlie  service  entirely.  In  the  case  of  East  Ohio  Gas  Co.  v.  Akron, 
81  Ohio  St.  33,  90  N.  E.  40,  26  L.K.A.(N.S.)  92,  18  Ann.  Cas. 
332,  we  quote  from  the  opinion  at  page  57  of  81  Ohio  St.  (90  N. 
E.  43,  26  L.R.A.[X.S.]  92,  18  Ann.  Cas.  332),  as  follows: 

"The  entire  abandonment  of  its  franchise  in  Akron  and  seek- 
ing its  fortunes  elsewhere  within  the  charter  limits  do  not  consti- 
tute unlawful  discrimination  as  generally  understood." 

Section  614-44  is  also  relied  upon  by  the  village  of  St.  Clairs- 
ville, but  that  section  only  refers  to  the  power  of  the  municipality 
to  fix  a  rate,  and  it  is  apparent  that  the  provisions  of  that  section 
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presuppose  a  duty  to  supply  the  service  or  furnish  the  commodily. 
That  section  is  also  impotent,  unless  there  is  a  valid  obligation  to 
furnish  some  service  or  commodity  to  which  a  rate  can  be  made 
to  apply.  It  is  conceded  by  both  sides  that  prior  to  the  enact- 
ment of  §  504-3,  General  Code,  such  utility  might  voluntarily 
forfeit  its  right  to  exercise  its  privileges  and  withdraw  therefrom, 
and  that  authority  for  such  view  is  found  in  the  cases  of  East 
Ohio  Gas  Co.  v.  Akron,  supra,  and  Newcomerstown  v.  Consoli- 
dated Gas  Co.  100  Ohio  St.  494,  127  N.  E.  414.  It  is,  however, 
contended  on  the  part  of  the  village  that  those  decisions  no  longer 
have  any  force  or  effect  and  that  the  doctrines  therein  promul- 
gated have  been  annulled  by  the  provisions  of  §  504--3,  General 
Code,  and  that  since  such  enactment  the  question  of  the  right  to 
withdraw  service  must  be  submitted  to  the  Commission  for  de- 
termination. This  view  is  undoubtedly  correct,  but  it  is  not  im- 
portant in  the  instant  case  because  there  has  been  no  disposition 
to  evade  the  authority  of  the  Commission.  On  the  contrary,  the 
jurisdiction  of  the  Commission  has  been  invoked,  and  the  real  in- 
quiry is  as  to  the  scope  of  its  powers  under  §  604-3,  General 
Code. 

On  the  part  of  the  village  it  is  contended  that  the  state  in  the 
exercise  of  its  police  power  may  control  the  service  rendered  and 
to  be  rendered  by  a  public  utility,  regardless  of  whether  there  is  a 
contractual  obligation  to  do  so,  and  may  compel  a  continuance  of 
service  after  the  obligation  has  terminated.  We  have  examined 
the  cases  cited  in  support  of  this  contention,  but  it  is  sufficient  to 
say  that  in  all  of  them  there  was  either  a  direct  obligaticm^  which 
had  not  been  fully  discharged  and  which  was  not  being  performed, 
or  there  was  an  accepted  franchise  to  supply  all  consumers  of  a 
certain  locality  and  an  omission  to  supply  a  portion  thereof. 
Those  cases  present  a  very  different  principle  and  have  no  appli- 
cation to  the  instant  case. 

It  is  contended  on  the  other  hand  by  the  gas  companies  that  the 
provisions  of  §  504-3,  General  Code,  apply  only  to  utilities  under 
a  valid  legal  obligation  to  furnish  product  or  service,  where,  by 
reason  of  failure  of  supply,  improfitable  operation,  or  otherwise, 
the  utility  asserts  a  reason  for  discontinuing.  The  gas  companies 
further  argue  that  this  section  does  not  supersede  all  other  legisla- 
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tion  upon  the  subject,  and  that  the  Commission  docs  not  by  virtue 
of  that  section  have  power  to  decree  v^hen  utilities  shall  serve,  or 
whom  Aey  shall  serve,  or  the  terms  and  conditions  of  service  and 
the  rates  to  be  charged  therefor.  We  find  it  unnecessary  to  deter- 
mine these  questions,  because  they  do  not  arise  in  the  instant  case. 

[1]  It  is  suflScient  to  say  that  the  statute  confers  the  jurisdic- 
tion upon  the  Commission  to  ascertain  the  facts,  and  make  its 
findings  thereon,  and  if  the  facts  satisfy  the  Commission  that  the 
proposed  abandonment,  withdrawal  or  closing  is  reasonable  the 
application  may  be  granted.  In  this  case  its  jurisdiction  was 
invoked  and  the  order  was  reasonable. 

We,  therefore,  find  that  the  order  of  the  Commission  is  not  con- 
trary to.  law,  but  that  on  the  contrary  it  is  both  reasonable  and 
lawful.    Its  order  will  therefore  be  affirmed. 

Order  aflSrmed. 

Hou^,  Robinson,  Jones,  and  Matthias,  JJ.,  concur* 
Wanamaker,  J.,  dissents. 


PBNNSYIiVAXIA  SUPKBMB  COURT. 

BEN  AVON  BOROUGH  et  aL 

V. 

OHIO  VALLEY  WATER  COMPANY. 

(—  Pa.  — ,  114  Atl.  369.) 

Appeal  and  review  —  Scape  —  Findings  of  court  —  CondltiMvene89. 

1.  Only  -errors  of  law  appearing  on  the  record  will  be  considered 
on  appeal  to  the  supreme  court;  and  the  requirement  that  one  "judicial 
tribunal"  shall  exercise  "independent  judgment  as  to  the  facts"  ia  satis- 
fied by  the  review  of  a  Commission  order  by  the  lower  courts. 

Valuatian  —  Interest  during  construction  —  Findings  of  fact, 

2.  An  allowance  by  a  lower  court  of  interest  during  construction 
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for  a  period  of  two  years,  evidently  because  the  money  was  raised  for 
or  arranged  for  before  the  work  had  begun  or  materially  progressed, 
was  not  disturbed  upon  appeal. 

Valuation  —  Going  value  —  Findings  of  fact,  • 

3.  An  allowance  for  going  value  made  by  a  lower  court  upon  the 
ground  that  the  Commission  had  failed  to  allow  for  such  an  item,  waa 
not  disturbed  upon  appeal. 

Valuation  —  Property  used  and  useful  —  Parallel  pipe  lines, 

4.  The  entire  reproduction  cost  of  parallel  pipe  lines  purchased 
from  a  competing  company  should  be  allowed,  where  these  pipes  are 
in  partial  use  and  are  very  necessary  in  case  of  trouble  with  the  other 
line. 

Valtiation  —  BroTcerage  —  Water, 

6.  Brokerage  is  a  principal  expense  of  a  water  utility  and  should 
be  included  in  its  fixed  capitalization. 
Appeal  and  review  —  Grounds  for  reversal, 

6.  The  supreme  court  should  not  reverse  the  discretion  exercised 
by  a  lower  court,  unless  it  is  satisfied  that  it  has  been  abused. 

.    [July  1.  1921.1 

Appeal  from  a  decree  of  the  Superior  Court  dismissing  com- 
plaint before  the  Commission;  decree  affirmed  and  appeal  dis- 
missed. 

Appearances:  John  Fox  Weiss  and  Frank  M.  Hunter,  both 
of  Harrisburg,  for  appellant  Public  Service  Commission;  Leon- 
i:rd  K.  Guiler,  of  Pittsburgh,  for  appellants  Borough  of  Ben 
Avon  and  others;  William  Watson  Smith,  John  G.  Buchanan, 
IVank  B.  IngersoU,  and  Gordon  &  Smith,  all  of  Pittsburgh,  for 
appellee  George  B.  Gordon. 

Simpson,  J. :  This  proceeding  originated  when  appellants, 
other  than  the  Public  Service  Commission,  filed  with  the  Com- 
mission complaints  against  appellee's  new  schedule  of  rates,  even- 
tuating in  a  decision  greatly  decreasing  the  valuation  placed  by 
appellee  on  its  plant,  and  necessitating,  if  this  conclusion  was 
sustained,  a  reduction  of  the  scheduled  rates.  The  Superior 
Court  overruled  the  Commission  as  to  five  of  the  items  of  valua- 
tion (68  Pa.  Super.  Ct.  561,  P.U.R.1918A,  161)  the  net  result 
of  which  would  have  been  to  sustain  the  rates.  On  appeal,  wo 
reversed,  and  approved  the  findings  and  order  of  the  Commis- 
sion (260  Pa.  289,  P.U.I1.1918D,  49,  103  AU.  744),  largely  be- 
cause we  were  of  opini(Mi  that  the  facts  found  by  it  should  be 
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eonsidered  as  established,  since  there  was  evidence  to  support 
them;  but  the  Supreme  Court  of  the  United  States,  in  turn, 
reversed  us  (253  U.  S.  287,  P.XJ.R.1920E,  814,  816,  40  Sup. 
Ct  Rep.  627,  64  L.  ed.  908),  upon  the  gi-ound  that— 

"The  state  must  provide  a  fair  opportunity  [to  a  utility  com- 
pany] for  submitting  that  issue  [of  confiscation  by  fixing  too  low 
a  rate]  to  a  judicial  tribunal  for  determination  upon  its  own  inde- 
pendent judgment  as  to  both  law  and  facts ;  otherwise  the  order 
is  void  because  in  conflict  with  the  due  process  clause,  Four- 
teenth Amendment*' 

In  obedience  to  its  mandate,  we  remitted  the  record  to  the  su- 
perior court  for  further  proceedings  in  accordance  therewith ;  it 
being  the  "judicial  tribunal"  charged  by  the  Public  Service  Com- 
pany Law  (article  6,  §  22;  Pa.  St.  1920,  §  18184)  with  the  duty 
of  determining  *Svhether  or  not  the  order  [of  the  Commission] 
iippealed  from  is  reasonable  and  in  conformity  with  law,*'  and  on 
appeal,  as  therein  provided,  a  judicial  review  of  the  proceedings 
and  orders  of  the  Commission  may  be  had,  under  article  6,  §§  17 
to  29,  inclusive  (Pa.  St.  1920,  §§  18178-18191).  Upon  recon- 
sideration, its  opinion  remained  unchanged  as  to  all  the  points 
involved  (75  Pa.  Super.  Ct.  290),  and  it,  therefore,  decreed  that 
"the  order  of  the  Commission  [be]  reversed,  and  the  record  re- 
manded, with  instructions  to  dismiss  the  complaint."  Later  we 
allowed  the  present  appeal,  but  restricted  the  argument  thereon 
to  three  questions ;  the  first,  in  the  natural  order  of  consideration, 
being: 

"The  scope  of  review  to  be  made  by  the  supreme  court  of  the 
decision  of  the  superior  court ;  whether  it  shall  go  beyond  ascer- 
taining if  there  is  any  evidence  on  the  record  to  sustain  the  final 
conclusions  of  fact  of  the  superior  court." 

[1]  It  will  be  noted  the  decision  of  the  Supreme  Court  of  the 
United  States  only  requires  that  one  "judicial  tribunal"  shall 
exercise  "independent  judgment  as  to  .  .  .  the  facts"  at  issue ; 
and  this  having  been  secured,  in  the  present  instance,  by  the  ac- 
tion of  the  superior  court,  we  are  at  liberty,  on  appeal  from  its 
decree,  to  follow  the  method  prescribed  by  the  Public  Service 
Company  Law  in  regard  thereto,  in  the  light  of  our  long  estab- 
lished practice  in  appellate  proceedings. 
P.UJ1.1921E.  > 
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Turning,  then^  to  the  act^  we  find,  by  §  30  of  article  6  thereof, 
as  amended  by  the  act  of  July  11, 1917  (P.  L.  808 ;  Pa.  St.  1920, 
§  18192)  that  appeals  to  us,  in  these  cases,  ^'shall  be  taken  and 
prosecuted  in  the  same  manner  and  with  the  same  effect  as  is 
provided  in  other  cases  of  appeal  from  the  Superior  Court  to  the 
Supreme  Court"-;  but  neither  this  provision  nor  §  1  of  the  Act  of 
June  16,  1836  (P.  L.  785 ;  Pa.  St.  1920,  §§  487,  20341),  or  §  2 
of  the  act  of  May  20,  1891  (P.  L.  101;  Pa.  St  1020,  §  551) 
(which  latter  acts  give  us  the  power,  after  we  have  decided  that 
the  judgment  or  decree  appealed  from  is  erroneous,  to  finally  end 
a  case  by  an  appropriate  judgment  or  decree,  or,  in  our  discretion, 
to  remit  it  for  further  proceedings),  in  any  way  affect  the  rule 
that  only  errors  of  law  appearing  on  the  record  will  be  consid- 
ered on  appeal — a  practice  which,  admittedly,  has  always  been  in 
force  in  this  court,  must  have  been  known  to  the  legislature,  as  a 
co-ordinate  branch  of  ^he  government,  and,  moreover,  is  the  nat- 
ural, if  not  the  necessary,  result  in  cases  where  we  have  only  an 
appellate  jurisdiction.  The  conclusion  stated  being  correct,  it 
iiiust  be  presumed  the  legislature  intended,  when  it  authorized 
appeals  from  the  superior  court  to  us  in  this  class  of  cases,  that 
we  should  apply  the  existing  rules  and  methods  of  procedure 
thereto,  and  not  assume  additional  power,  since  it  was  not  con- 
ferred, either  expressly  or  by  necessary  implication.  This  being 
so,  how  far  should  we  go,  in  this  appeal,  in  passing  upcm  disputed 
questions  of  fact? 

Originally  the  character  of  relief  provided  by  the  act  could  be 
obtained  only  in  a  court  of  chancery,  and  at  the  time  of  its 
passage  this  was  still  the  case,  at  least  as  to  certain  utilities;  of 
course,  it  continues  of  the  same  nature,  though  now  regulated  by 
statute,  especially  as  the  proceedings  thereunder,  the  method  of 
considering  the  questions  raised,  and,  indeed,  the  nomenclature 
used  in  the  act,  including  the  "final  decree,^'  which  ends  the  pro- 
ceedings in  the  Superior  Court  (article  6,  §  24;  Pa.  St  1920,  § 
18168),  all  partake  of  the  character  of  chancery  proceedings 
rather  than  of  those  at  law,  and  hence  the  practice,  as  applicable 
to  appeals  in  equity,  should  be  applied  to  this  class  of  cases  also. 
Admittedly,  this  ordinarily  requires  us  to  investigate  the  facts 
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Only  80  far  as  they  are  challenged,  and  then  solely  for  the  purpose 
^t  determining  whether  or  not  they  *^ave  been  found/without 
-J^^oof,  or  material  facts  established  by  the  proofs  have  not  been 
>:^f^^i:iid.''    Worrairs  Appeal,  110  Pa.  349,  362,  1  Atl.  380,  384; 
v\  '^^^^^Oonville  v.  Ingham,  268  Pa.  507.    If  a  doubt  exists  we  must 
^^V^^^^^m;  for  the  "findings  of  fact  by  a  judge,  which  involve  the 
'V   '^^^bility  of  witnesses  and  the  weight  to  be  given  their  testi- 
^^^^^y,  will  be  given  the  effect  of  a  verdict  of  a  jury  and  they  will 
^^t  be  disturbed  where  there  is  testimony  to  support  them."  Epp- 
fiteiner  v.  Isman,  239  Pa.  393,  394,  86  Atl.  878 ;  Cruzan  v.  Cruz- 
an,  243  Pa.  165,  166,  89  Atl.  876 ;  Shimer  v.  Aldine  Trust  Co. 
264  Pa.  444,  447,  107  Atl.  782.    It  follows  that  if  we  ascertain 
that  disputed  "facts  have  been  found  without  proof  we  must 
reject  them,  but  if  with  proof  we  should  accept  them ;  and  this 
rule  applies  though  the  court  below  did  not  see  the  witnesses,  for 
all  facts  proved,  or  derived  by  inference  from  those  which  are 
proved,  and  necessarily  found  by  a  jury  in  reaching  its  verdict, 
are  treated  as  established  when  considering  the  case  on  appeal, 
and,  indeed,  are  res  adjudicata  in  all  subsequent  proceedings  be- 
tween the  same  parties,  though  their  only  basis  was  depositions 
read  at  the  trial.     The  same  thing  is  true  of  the  findings  of  a 
chancellor,  though  based  solely  on  the  same  kind  of  testimony. 
Moreover,  it  is  difficult  to  understand  why  appellants  antagonize 
this  settled  rule,  since  Mr.  Rilling,  the  only  Commissioner  who 
saw  and  heard  the  witnesses  and  examined  the  properties  being 
valued,  dissented  from  the  principal  findings  upon  which  they 
rely. 

We  are  of  opinion,  therefore,  that  the  scope  of  our  review  of 
ihe  findings  of  fact  of  the  superior  court,  in  this,  as  in  all  other 
cases,  is  simply  to  determine  matters  of  law,  included  in  which  is 
the  question  whether  or  not  there  is  substantial  evidence  to  sus- 
tain a  challenged  finding  of  fact,  duly  brought  before  us  for  con- 
sideration ;  and  that  we  are  not  called  upon  to  weigh  the  evidence, 
as  if  we  were  a  court  of  first  instance,  charged  with  the  duty, 
upon  our  own  "independent  judgment,"  to  determine  what  are 
the  facts  of  the  case.  As  already  suggested,  this  the  superior 
court  is  required  to  do,  in  order  to  determine,  by  judicial  review, 
as  the  statute  provides,  ^Vhether  or  not  the  order  appealed  from 

is  reasonable  and  in  conformity  with  law." 
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In  this  light  we  approach  the  consideratfon  of  the  next  matter 
argued  before  us,  viz.,  "the  constitutional  question  of  confisca- 
tion presented  to  and  decided  by  the  superior  court" ;  and  we  do 
so  unembarrassed  by  that  which  we  said  respecting  the  facts,  in 
our  prior  opinion  (260  Pa.  289,  P.U.R.1918D,  49,  103  AtL 
744),  for  in  this  respect,  our  legal  position  remains  unchanged. 
Then,  as  now,  we  recognized  there  was  conflicting  testimony  re- 
garding the  five  matters  of  valuation  still  in  dispute,  one  part  of 
which  evidence,  if  believed,  would  sustain  the  findings  of  the 
Commission,  and  the  other  part,  if  believed,  would  sustain  the 
antagonistic  findings  of  the  superior  court ;  then,  we  gave  to  the 
findings  of  the  former  the  effect  of  a  verdict  by  a  jury,  and  re- 
versed the  superior  court  for  not  doing  likewise;  now,  better  ad- 
vised, we  give  that  effect  to  the  findings  of  the  latter,  because  it  is 
the  "judicial  tribunal"  whose  "independent  judgment"  is  re- 
quired, under  the  Constitution  of  the  United  States,  in  order  that 
the  statute  may  not  violate  due  process  of  law. 

There  can,  of  course,  be  no  confiscation  when  a  utility  com- 
pany receives  a  reasonable  return  on  its  investment,  but;  if  it  is 
deprived  thereof,  confiscation  necessarily  residts.  The  water, 
company,  in  the  present  case,  insists  that  unless  there  is  allowed 
to  it  the  rates  which  it  filed  it  will  not  get  such  reasonable  return ; 
this  is  disputed  by  appellants,  and  the  decision  of  this  question 
turns  on  what  valuation,  if  any,  is  to  be  given  to  the  five  items, 
above  referred  to^  regarding  which  the  Superior  Court  reversed 
the  Commission. 

[2]  The  first  of  these  is:  What  interest  should  have  been  al- 
lowed, upon  the  investment  of  the  water  company,  prior  to  the 
time  when  its  plant  became  operative  ?  Everybody  concedes  it 
was  entitled  to  some  interest  during  this  period ;  the  only  ques- 
tion being  as  to  the  time  for  which  allowance  should  be  made. 
The  engineers  of  both  sides  agreed  that  the  "construction  period 
[was]  two  and  one  half  years  for  lands  and  two  years  and  less 
for  plant,"  and  that  interest  should  be  allowed  at  the  rate  of  6 
per  centum  per  annum.  Some  of  the  money  raised  was  needed 
for  the  purchase  of  real  estate,  and  hence  was  required  before 
actual  construction  b^an^  some  in  the  early  stages  of  the  work^ 
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and  some  in  later  stages.  It  does  not  appear  when  interest  actual- 
ly began  on  the  money  raised  for  construction  purposes,  and 
hence  the  Commission  allowed  it  during  an  average  period  of 
c»ne  and  one  half  years,  whereas  the  superior  court,  for  reasons 
stated  by  it,  allowed  it  during  two  and  one  half  years,  evidently 
because  the  money  was  probably  raised,  or  arranged  for,  before 
the  woric  had  begun  or  materially  progressed.  As  we  said  when 
the  case  was  here  before  (260  Pa.  289,  308,  P.U.E.1918D,  49, 
62,  103  Atl.  744).  "This  was  a  matter  of  judgment  to  be  exer- 
cised upon  consideration  of  the  facts."  It  remains  so,  and  we  do 
not  think,  in  view  of  the  conclusion  as  to  our  duty  as  an  appel- 
late court,  that  the  matter  is  so  dear  as  to  justify  us  in  overrul- 
ing the  superior  court's  finding  in  regard  thereto. 

[3]   The  next  question  involved  is  that  of  "going  concern 
value,"  that  is  to  say,  the  difference  between  the  value  of  the 
plant  as  a  going  concern  and  its  value  as  a  constructed  but  idle 
plant.    That  this  should  be  considered  is  directly  stated  in  Arti- 
cle 6,  §  20  (u)  (Pa.  St.  1920,  §  18151),  of  the  Public  Service 
Company  Law,  and  we  so  held  in  Turtle  Creek  Borough  v.  Penn- 
sylvania Water  Co.  243  Pa.  401,  90  Atl.  194;  hence  the  only 
questions  open  are  (1)  whether  it  was  actually  included  in  the 
Commission's  valuation  of  the  plant,  and  (2)  whether  the  amount 
allowed  by  the  superior  court  has  adequate  evidence  to  support  it 
Mr.  Killing  dissented  from  the  report  of  the  Commission,  par- 
tially because  appellee  should  have  been  allowed  for  the  going 
concern  value  of  its  property;   it  certainly  was  not  directly 
granted,  the  majority  saying,  "Due  consideration  will  be  given 
to  this  item  in  determining  the  fair  value  of  the  properties  for 
ratemaking  purposes,'^  but  it  docs  not  specifically  say  it  was  in 
fact  done,  or  what  allowance,  if  any,  was  made  for  it    We  are 
not  concerned  with  the  question  as  to  whether  it  should  be  valued 
as  a  separate  item  and  added  to  the  value  of  the  plant,  or  whether 
the  two  should  be  valued  together,  but  whether  it  was  in  fact  al- 
lowed at  all.    It  certainly  is  not  clear  the  Commission  gave  to  the 
water  company  any,  benefits  by  reason  of  this  admitted  value,  and 

hence  we  cannot  revise  the  Superior  Court's  finding  it  did  not, 
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nor  the  allowance  made^  which  was  justified^  in  amount,  by  the 
evidence  produced. 

The  next  question  to  be  considered  is  the  value  of  the  Neville 
Island  real  estate.  Every  one  concedes  it  had  to  be  valued ;  the 
majority  of  the  Commission  say  it  was  worth  $48,800 ;  Mr.  Rill- 
ing, who,  as  stated  above,  was  the  only  Commissioner  who  saw 
and  heard  the  witnesses  and  examined  the  property,  says  it  had 
*'a  fair  valuation  of  at  least  $100,000 ;"  there  was  evidence  it  was 
worth  two  and  one  half  times  that  amount;  the  superior  court 
found  it  was  worth  $100,000,  with  which,  under  the  appellate 
practice  stated,  we  would  not  be  justified  in  interfering. 

[4]  The  next  question  was :  "What  was  the  value  of  the  par- 
allel lines  of  pipe  which  were  purchased  by  appellee  from  the 
/Monongahela  Water  Company  ?"  It  appears  that  at  one  time  a 
rivalry  existed  between  the  water  companies  in  a  part  of  the  ter- 
ritory now  occupied  by  appellee  alone,  and  during  that  period 
parallel  pipe  lines  had  been  laid  on  certain  streets  therein.  These 
parallel  lines  were  purchased,  are  now  used  by  appellee,  and  an 
income  is  derived  from  their  use.  There  is  an  agreement  as  to 
their  value,  but  the  Commission,  treating  the  matter  as  if  it  was 
a  case  of  overdevelopment  because  the  lines  were  not  then  being 
used  to  their  full  capacity,  allowed  only  one-third  of  the  agreed 
valuation  though  the  rentals  paid  by  ovmers  connecting  therewith 
were  considerably  in  excess  of  the  percentage  of  return  allowed  by 
the  Commission  in  fixing  the  rates.  The  Commission  admits  that 
"these  parallel  lines  are  used  and  useful,"  and  the  Superior  Court 
said  that  because  they  "are  useful  for  the  present  operation  and 
for  future  development,  and  they  become  very  necessary  in  case 
of  trouble  with  the  other  line,"  their  entire  reproduction  cost 
should  have  been  allowed  at  the  agreed  valuation.  Under  all 
the  facts  above  stated,  this  seems  just,  and  certainly  is  not  clearly 
erroneous. 

[5]  The  last  of  the  five  questions  is  whether  or  not  brokerage 
on  the  sale  of  the  bonds  of  the  water  company  should  have  been 
allowed  ?  The  Commission  says  that  sufficient  evidence  of  actual 
payment  thereof  was  not  produced,  but  everybody  knows  that  ex- 
penses are  necessarily  incurred  in  such  sales;  even  our  Victory 
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and  Liberty  Bonds  could  not  be  marketed  except  at  a  very  heavy 
cost  There,  is  no  legal  principle  standing  in  the  way  of  making 
a  proper  allowance  therefor,  and  it  is  diflScult  to  understand  the 
"basis  of  the  mistake  of  those  who  hold  it  should  not  be  allowed. 
The  matter  is  in  the  same  situation  as  if  appellee  had  placed  its 
Lends  in  the  hands  of  an  agent,  with  direction  to  sell  them  and 
ttpply  the  proceeds,  as  needed,  for  construction  expenses.  These 
bonds  were  all  that  the  water  company  had  to  apply  in  payment 
of  the  plant,  and  the  use  thereof  for  this  purpose,  in  the  final  an- 
alysis, constituted  simply  an  exchange  of  one  for  the  other.  If  it 
had  been  remembered  that  money  itself  has  no  value  except  that 
given  to  it  by  reason  of  the  fact  that  other  commodities  can  be  ob- 
tained in  exchange  for  it,  the  error  of  refusing  to  allow  this  as  a 
principle  expense  would  probably  not  have  been  made. 

Article  16,  §  7,  of  the  Constitution  of  the  commonwealth, 
recognizes  the  right  of  any  corporation  to  issue  stocks  or  bonds 
''for  money,  labor  done  or  money  or  property  actually  received" ; 
in  substance,  this  is  what  occurs  in  ever  case  of  a  bond  flotation 
for  the  purpose  of  raising  money  to  pay  for  labor  and  materials 
necessary  in  the  construction  of  a  business  plant.  Of  course, 
neither  the  Commission  nor  the  courts  would  justify  more  than  a 
reasonable  allowance  for  this  purpose,  for  anything  beyond  that 
would  be  an  indirect  violation  of  the  constitutional  provision 
above  referred  to. 

In  the  instant  case  the  evidence  would  seem  to  justify  the  con-" 
elusion  that  expenses  were  paid  in  selling  the  bonds,  but  neither 
the  exact  purpose  of  the  payments  nor  the  amount  thereof  clearly 
appears.  Common  experience  shows,  however,  the  bonds  could 
not  have  been  marketed  without  paying  brokerage  either  to  the 
person  who  sold  them,  or  by  reduction  from  par  value  on  their 
sale  to  a  purchaser,  or  both ;  especially  in  the  case  of  an  invest- 
ment, somewhat  problematical  as  to  safety,  as  was  the  fact  with 
regard  to  all  these  utilities  in  the  beginning.  The  superior  court 
inferred  that,  as  usual,  brokerage  was  paid  (at  the  rate  agreed 
upon  as  propet,  if  any  allowance  was  to  be  made),  and  we  cannot 
say  this  was  clearly  erroneous. 

In  order  to  render  it  innocuous  the  error  made  in  our  prior 
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opinion  that  *1)rokerage  for  the  sale  of  its  bo^ds  .  ^  .  should 
properly  be  considered  in  connection  with  the  interest  charge,  and 
should  not  be  included  in  the  fixed  capitalization  of  the  company 
as  the  basis  of  a  permanent  charge,"  we  now  overrule  it.  As 
stated,  brokerage  is  a  principal  expense,  just  as  it  would  have 
been  had  the  labor  and  materials  been  paid  for  in  bonds  at  theb 
juarket  value,  as  in  effect  was  done. 

[6]  The  last  question  we  directed  to  be  argued  was  "the  pro- 
priety of  the  form  of  the  order  entered  by  the  superior  court" 
The  allowance  of  the  sums  hereinbefore  considered,  when  added 
to  the  valuations  made  by  the  Commission,  and  not  now  disputed, 
sustain  the  rates  charged  by  appellee.  In  its  first  opinion,  the 
superior  court  reversed  the  order  of  the  Commission,  directed  It 
to  reform  its  valuation  and  to  fix  a  schedule  of  rates  accordingly. 
Its  final  decree  is  that  "the  order  of  the  Commission  is  reversed 
and  the  record  is  remanded,  with  instructions  to  dismiss  the  com- 
plaint." Article  6,  §  24,  of  the  Public  Service  Company  Law, 
provides  that  the  Superior  Court — "may  enter  a  final  decree  re^ 
versing  the  order  of  the  Commission,  or,  in  it?  discretion,  it  may 
remand  the  record  to  the  Commission,  with  directions  to  recon- 
sider the  matter  and  make  such  order  as  shall  be  reasonable  and 
in  conformity  with  law." 

Under  this,  we  should  not  reverse  the  "discretion"  exercised  by 
the  superior  court,  unless  we  are  satisfied  it  has  been  abused ;  in 
the  instant  case  it  has  not,  and  there  are  sound  reasons  for  ending 
this  protracted  litigation ;  interest  reipublicae  ut  sit  finis  litiuna. 

The  decree  of  the  superior  court  is  affirmed,  and  the  appeal  is 
dismissed,  at  the  cost  of  appellants. 
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NEBRASKA  STATB  RATIiWAT  COBfMISSION. 

EE  MONEOE  INDEPENDENT  TELEPHONE  COMPANY. 
[Application  No.  4509.] 

Accounting  —  Depreciation  —  Current  replacements, 

1.  Financial  statements  of  a  public  utility  should  not  be  built  on 
the  assumption  that  no  depreciation  occurs  in  the  property  over  and 
above  the  amount  offset  by  current  replacements. 

1>epre€:iation  —  Telephonee  —  Amount. 

2.  A  telephone  company  was  allowed  to  set  aside  annually  for  de- 
preciation, 10.75  per  cent  of  its  total  fixed  assets. 

Betum  —  Operating  expenses  —  Telephones  —  Allocation. 

3.  The  pay  of  a  chief  telephone  operator  who  puts  in  half  of  her 
time  at  clerical  work,  should  be  allocated  accordingly. 

Return  —  Basis  —  Telephones  —  Amount. 

4.  A  telephone  company  was  allowed  a  return  of  8  per  cent  an- 
nually, based  upon  the  amount  of  outstanding  stock  approved  by  the 
Commission. 

Return  —  Basis  —  Proposed  improvements. 

5.  It  is  contrary  to  good  practices  of  rate  making  to  attempt  to 
make  rates  in  advance  of  the  investment  of  funds. 

Service  —  Telephones  —  Loading  of  line. 

6.  A  telephone  company  was  forbidden  to  place  more  than  fifteen 
subscribers  on  a  line  or  more  than  a  general  average  at  each  exclkange 

of  twelve  subscribers  on  a  line. 

« 

Discrimination  —  Bates  —  Telephones  —  Free  service. 

7.  Free  service  between  telephone  exchanges  benefits  the  few  at 
the  expense  of  the  many  and  should  not  be  authorized. 


Betum  —  Operating  expenses  —  Maintenance  —  Storm  damage* 

Discussion  of  maintenance  and  reserve  to  cover  unrealized  depre- 
ciation, including  damage  done  by  storm,  p.  486. 
Betum  —  OpCTrating  expenses  —  Salaries  and  wages  —  TelephaneSm 
Discussion  of  the  salaries  of  telephone  operators,  p.  480. 

[August  15,  1921.1 

Appmoation  for  authority  to  increase  telephone  rates,  to  di&- 
continue  free  service,  and  to  make  other  changes ;  new  rate  sched- 
ule authorized  and  rules  and  regulations  established. 

Appearances:  U.  G.  Powell,  accountant,  V.  E.  Wilson,  attor- 
ney, for  applicant;  C.  A.  Kandall,  Newman  Grove,  R.»D.  Flory, 
Albion,  J.  J.  Carey,  Petersburg,  Martin  Juelson  and  J.  K. 
Kvan,  Clbster,  Mike  Cavey,  Albion,  T.  B.  Bowman,  Boone^  for 

respondents.    , 
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Browne,  Commissioner:     This  applicant  owns  and  operates 

exchanges  at  Albion,  Loretto  (sub-station  of  Albion),  Newman 

Grove,  Lindsay,  Genoa,  Monroe,  Platts  Center,  and  Tamov,  with 

distribution  of  subscribers  as  follows : 

Albion 1076 

Loretto  83 

Newman  Grove 720 

Lindsay    216 

Genoa 6o0 

Monroe   188 

Platte  Cenl.r   203 

Tarnov    ^ 71 

Making  a  total   number  of  subBcribers 3207 

It  furinshes  free  interchange  of  service  between  all  the  sub- 
scribers of  all  of  its  exchanges  listed  above  and  additional  thereto 
interchanges  service  without  charge  to  its  own  subscribers  with 
the  following  companies:     [List  of  companies  omitted.] 

Prayer  of  the  Petition. 

The  prayer  of  the  petition  is  (a)  to  cancel  all  grounded  rates 
in  town ;  (b)  to  readjust  rates  so  as  to  pay  returns  on  additional 
capital  proposed  to  be  invested  in  extensive  improvements  of 
property  and  service,  to  extend  over  a  four-year  period,  and  these 
rates  also  to  pay  certain  additional  operating  expenses  proposed 
in  the  application ;  (c)  'to  eliminate  free  service  to  the  foreign 
companies  now  interchanging  with  iapplicant,  as  set  out  above. 

Program  Proposed. 

Applicant  set  forth  in  the  hearing  in  great  detail  its  improve- 
ment program  which  it  desired  to  undertake  in  order  that  the 
company  might  be  as  fully  commercial  in  its  class  of  service  as 
the  territory  warranted  and  to  meet  and  overcome  the  rapid  de- 
terioration now  taking  place  in  property  so  poorly  constructed 
initially. 

1,  At  Albion  in:  town  it  is  proposed  to  put  in  extensive  cables, 
to  install  a  common  battery  switchboard  of  larger  capacity  than 
the  present  magneto  switchboard,  and  to  make  the  entire  city 
plant  common  battery.  In  the  country  it  is  proposed  to  cut 
the  lines  down  to  twelve,  or  fewer,  subscribers  to  the  line.  In 
t(  stimony  the  company  estimated  the  total  cost  of  this  improve^ 
iiiont  program  at  Albion  alone  at  $40,000  or  more,  of  which  al- 
most two-thirds  would  represent  additional  capital  investment. 
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'An  alternative  program  is  offered  for  Albion,  including  a  new 
np-to-date  magneto  switchboard  of  five  positions  and  a  reconstruc- 
tion program  in  town  and  country  at  a  total  cost  of  approximately 
$30,000: 

2.  In  the  town  of  Genoa  it  is  proposed  to  install  16,000  feet  of 
various  sized  cable  and  a  new  switchboard,  but  to  leave  the  plant 
metallic  magneto.  It  is  proposed  to  cut  the  rural  lines  to  such 
a  number  per  line  as  would  insure  up-to-date  service.  The  pro- 
gram includes  the  replacement  of  over  one  thousand  poles  with 
standard  poles.  The  estimated  cost  of  the  improvements  at  this 
to\hi  is  placed  by  the  company  at  $12,000  to' $13,000. 

3.  At  Lindsay  it  is  proposed  to  make  minor  improvements  in 
town  and  to  rebuild  the  entire  rural  system,  install  about  1850 
new  poles,  cut  down  the  number  of  subscribers  per  line,  and  to 
make  other  improvements  at  a  total  cost  of  about  $13,000. 

4.  At  Lorctto  it  is  proposed  to  expend  about  $2,800  in  im- 
provements and  replacements,  mostly  on  the  rural  lines. 

5.  At  Monroe  to  rebuild  the  country  system  extensively,  replac- 
ing 900  existing  poles  with  standard  poles,  cutting  down  the  num- 
ber of  subscribers  to  the  line  and  investing  about  $7,200,  prac- 
tically all  of  it  on  rural  lines. 

6.  In  the  city  of  Newman  Grove  to  spend  $5,600  on  improve- 
ments and  replacements,  including  6,200  feet  of  cable  and  a  new 
magneto  board.  The  rural  lines  out  of  Newman  Grove  to  be 
completely  rebuilt,  including  the  stringing  of  two  hundred  miles 
of  No.  12  and  No.  14  iron  wire  as  new  construction  and  replace- 
jnents,  cutting  down  the  number  of  subscribers  per  line  and  plac- 
ing and  replacing  2,650  poles  with  standard  poles.  The  total  ex- 
pense of  the  rural  work  at  this  point  is  estimated  at  $21,000. 

7.  At  Platte  Center  it  is  proposed  to  make  minor  improve- 
ments in  town  at  a  cost  of  $1,150,  which  would  be  borne  equally 
by  applicant  and  a  farmers'  organization  which  owns  jointly  at 
tliis  point  with  applicant.  On  the  rural  lines  the  company  pro- 
poses to  install  1,050  standard  poles  as  new  construction  and  re- 
placements and  to  use  altogether  60  miles  of  new  wire.  The  cost 
of  the  rural  work  alone  is  placed  by  witnesses  at  $8,500. 

8.  At  Tarnov  it  is  proposed  to  invest  $1,700  in  improvementa 

and  in  replacements. 
P.U.R.1921E. 
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Property  Valuation. 

The  nature  of  the  proceedings  in  this  cause  does  not  require 
that  the  Commission  establish  a  fair  value  of  the  property  as  a 
rate  base.  The  value  of  this  company's  physical  property  has 
been  gone  into  by  the  Commission  repeatedly  and  findings  have 
been  made  thereon.  The  company  in  this  proceeding  asked  only 
to  earn  on  the  value  of  the  stock  already  approved  and  other  se- 
curities outstanding.  It  has  included  in  testimony  and  in  the 
application  much  material  bearing  on  the  value  of  the  physical 
properties,  but  in  the  main  has  in  that  showing  followed  the  orig- 
inal inventory  and  prices  used  by  the  Commission's  engineering 
department  in  the  spring  of  1916  and  has  added  thereto  the  addi- 
tions and  betterments  from  the  book  record  made  to  the  proper- 
ties since  that  date  and  subtracted  therefrom  the  property  re- 
moved by  consolidation  and  other  means.  In  findings  on  Appli- 
cations Nos.  2836  and  2953  the  Comjnission  found  the  combined 
properties  of  applicant  as  of  April,  1916,  to  be  $106,736.  The 
company  protested  this  valuation  which  was  made  on  considera- 
tion of  various  factors,  none  of  which  was  represented  by  war- 
time values,  and  on  rehearing  presented  such  testimony  as  to 
omissions  by  the  Commission's  engineers  and  errors  in  tabulation 
which  justified  the  Commission,  in  a  supplemental  order  dated 
July  26,  1921,  in  authorizing  the  issue  of  additional  stock  up  to 
$114,025  to  represent  investments  made.  This  finding  of  the 
Commission  took  into  account  also  that  there  was  outstanding 
$9,700  of  notes  payable  representing  borrowed  monies  for  im- 
provements made  since  the  date  of  the  investigation  resulting  in 
the  original  order  and  in  the  supplemental  order  of  recent  date. 
The  company,  therefore,  has  outstanding  $123,725  in  securities 
on  which  it  desires  to  earn  a  return. 

As  to  whether  property  exists  to  represent  these  securities  we 
are  in  this  case  only  interested  with  the  notes  payable.  The  com- 
pany made  ample  showing  that  this  money  had  been  invested  and 
that  property  existed  to  represent  it.  Without  taking  into  ac- 
count any  overhead  expenses,  the  company  invested  in  the  period 
following  the  original  survey  of  the  property  more  than  $28,000 
in  additions  and  betterments,  the  money  for  which  was  secured  by 
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borrowing  depreciation  reserves  and  surpluses,  and  through  the 
sales  of  these  notes. 

[1]  The  company's  financial  statements  of  recent  years  are 
subject  to  considerable  criticism  in  that  they  have  been  built  on 
the  assumption  that  no  depreciation  occurs  in  the  property  over 
and  above  the  amount  offset  by  current  replacements.  That  such 
was  not  the  case  was  very  evident  In  the  original  finding  of  the 
Commission.  The  company  has,  however,  continued  to  pass  to 
earned  surplus  money  which  really  belongs  to  the  depreciation  re- 
serve for  the  protection  of  the  properties  of  the  stockholder  and 
the  service  of  the  public.  This  has  not  been  done  with  an  ulterior 
motive  as  the  money  has  not  been  paid  out  in  dividends  nor  have 
securities  been  issued  against  it  The  so-called  surplus  has  been 
invested  in  additions  and  betterments  and  even  in  replacements. 
To  correct  the  mistaken  impression  to  be  gained  from  the  com- 
pany's balance  sheets,  at  least  at  the  time  of  the  hearing  in  this 
case,  the  company  will  be  expected  to  discuss  the  matter  with  the 
Commission's  engineering  and  accounting  departments  and  to  so 
adjust  its  liability  statement  as  to  properly  represent  by  an  item 
of  depreciation  reserve  the  accrued  depreciation  of  the  properties. 
Such  adjustment  will  probably  wipe  out  the  item  of  surplus, 
which,  as  we  have  pointed  out,  is  largely  a  fiction  of  bookkeeping. 

In  measuring  the  properties  against  the  securities  outstanding 
the  Commission  is  further  supported  in  its  conclusion  that  such 
securities  fall  well  within  the  fair  value  of  the  property  by  the 
existence  of  factors  which  must  not  be  ignored  in  ascertaining  a 
fair  value  of  the  higher  unit  values  of  the  entire  property  and  by 
tlie  existence  of  a  certain  value  by  reason  of  the  fact  that  this 
company  is  organized  and  operating  service  in  territory  well  de- 
veloped. This  question  need  not  be  pursued  further  than  to  say 
that  in  this  rate  case  returns  on  the  outstanding  securities  will 
be  figured.  The  company's  improvement  program  calls  for  the 
injection  of  considerable  amounts  of  new  capital  oq  which  the 
company  will  also  be  entitled  to  earn.  This  question  will  be  dis- 
cussed more  fully  in  another  place  in  this  finding. 

Bevewues. 

The  actual  earned  revenues  for  the  past  three  years  and  esti- 
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mate  made  in  March  for  tlie  year  1912  may  be  briefly  siun- 
marized  thus :  ' 


1918.   ■"" 

1919.    " 

■1920." 

1921-est.  ■■ 

Exchange  service 

Toll  service 

$43,876 

3,567 

424 

$47,487 
3,407 
1,008 

49,171 

2,886 

987 

$51,530 
3,032 
1,036 

Miscellaneous 

Total 

$47367 

$51,902 

$53,044 

$55,598 

The  figures  representing  the  1921  estimated  earnings  do  not 
take  into  account  the  results  which  might  flow  from  curtailment 
of  free  service  and  the  probable  consequent  increase  in  toll  eam- 
infifs  if  such  curtailment  take  place. 

Operating  Expenses. 

The  company  was  not  in  agreement  with  itself  in  its  applica- 
tion and  in  exhibits  filed  at  the  hearing  as  to  its  needs  to  meet 
the  demands  for  proper  service,  but  in  testimony  it  did  not  em- 
phasize the  figures  carried  in  the  application.  The  comparative 
figures  set  forth  by  the  company  are  as  follows : 


In  applica- 
tion. 


In  exhibits. 


Maintenance    

Traffic 

Commercial 

Taxes    

Dividends  on  fair  value  of  $135,430 


Total  revenues  required 


$22,536 

21,087 

14.597 

2,400 

10,834 


$28,131 

21,466 

15.789 

2,400 

10,834 


$71,454 


$78,620 


It  is  essential  to  measure  these  estimates  by  the  company,  pre- 
sented as  they  were  in  testimony,  to  ascertain  whether  they  were 
properly  supported  and  are  reasonable,  expected,  necessary  ex- 
penses. 

.  Maintenance  Requirements. 

The  Congmission  is  accustomed,  in  measuring  the  needs  of  ap- 
plicants, to  figure  the  maintenance  and  the  reserve  to  cover  un- 
realized depreciation  in  one  sum  against  which  the  company 
makes  the  charges  as  they  are ,  experienced.  The  experince  of 
this  company  for  the  three  years  preceding  the  hearing  compare 
with  the  estimate  presented  in  testimony  as  follows : 

P.U.R.1921E. 


Digitized  by 


Google 


RE  MONROE  INDEPENDENT  TELEPH,  CO.  487 

1918.  1919.  1920.  1921-^t 

$15,118  $14,681  $21,037  $28^31 

In  considering  the  statements  of  the  company  as  to  necessary 
requirements  for  1921  the  experience  of  the  company  of  preced- 
ing years  cannot  be  ignored.  The  amounts  set  forth  are  for  the 
three  years  1918  to  1920  inclusive  and  do  not  include  any  reserve 
accruing  to  meet  future  replacements.  What'Cver  the  amount  so 
earned  for  that  purpose  was  erroneously  passed  by  the  company  to 
surplus.  That  such  depreciation  does  take  place  need  not  be  more 
tlian  stated.  That  it  must  be  cared  for  annually  is  necessary  or 
in  the  end  the  property  has  worn  out  and  no  funds  exist  for  re- 
placements. In  the  year  1920  the  figure  is  reasonably  high  re- 
gardless of  no  depreciation  accrual  by  reason  of  the  fact  that 
ihere  was  extensive  storm  damage,  replacement  of  which  was  a 
proper  charge  against  depr^iation  reserve,  if  one  had  existed. 
The  1921  estimate,  as  shown  by  the  testimony,  was  on  the  theory 
that  a  considerable  amount  of  the  proposed  reconstruction  and 
betterments  had  already  been  made  and  on  the  further  basis  of 
higher  requirements  for  maintenance  and  depreciation  reserve. 
The  full  amount  of  the  latter  has  never  been  recognized  as  essen- 
tial.  The  figure  presented  by  the  company  also  exceeds  the 
t^xperience  of  those  large  companies  in  this  state  which  have  care- 
fully  studied  the  necessities  of  keeping  property  in  good  operat- 
ing condition  and  also  protecting  the  original  investment.  The 
following  tabulation  will  show  the- experience  of  the  Nebraska 
Telephone  Company,  the  Lincoln  Telephone  &  Telegraph  Com- 
pany, and  the  Monroe  Independent  Telephone  Company  for 
three  years,  same  being  in  terms  of  percentage  as  compared  with 
the  fixed  property,  making  no  deduction  for  purposes  of  compar- 
ison on  account  of  nondepreciable  fixed  property : 


r  L.  T.  A  T. 
Co. 

Nebr.  Tel. 
Co. 

Monroe  Tel. 
Co. 

1918   

9.7% 
11.25% 
10.86% 

8.36% 

9.42% 

9.7% 

9.0% 

1919   

8.6% 

1920   

12.3% 

[2]  The  percentages  above  for  the  Lincoln  Telephone  &  Telo- 
graph  Company  and  the  Nebraska  Telephone  Company  include 
amounts  passed  to  depreciation  reserve  for  future  use.  The  Mon- 
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roe  Company's  figures  do  not  include  such  amounts  with  the  ex- 
ception of  the  expenditure  of  1920  which  represents  an  actual 
draft  on  the  depreciation  reserve.  If  the  Commission  requires 
this  company  to  set  aside  annually  $21,500  it  will  represent 
10.75  per  cent  annually  of  the  total  gross  fixed  assets  of  this  com- 
pany, including  the  additions  and  betterments  which  may  reason- 
ably be  expected  within  the  next  twelve  months  at  least.  Such 
percentage  as  has  been  shown  is  reasonably  liberal  when  it  is 
remembered  that  the  Lincoln  Telephone  &  Telegraph  Company 
strikes  a  higher  percentage  by  reason  of  its  extensive  automatic 
equipment  which  raises  the  maintenance  costs  and  reduces 
operating  or  traffic  costs.  This  figure  will  be  nsed  by  the  Com- 
mission in  measuring  the  necessities  of  thia  company  for  the  next 
year  and  the  company  will  be  required  to  pay  out  of  this  amount 
all  charges  properly  to  be  made  against  it  as  per  the  uniform  rules 
of  accounting,  including  the  cost  of  batteries,  an  item  which  here- 
tofore has  been  charged  against  the  subscribers  additional  to  the 
rate.  Such  a' charge  is  an  echo  of  primitive  telephone  practices 
and  this  company  is  proposing  to  abandon  all  of  its  early  ineffici- 
encies and  insufficiencies. 

Traffic  Expenses. 

The  large  item  under  this  heading  is  the  pay  of  operators.  The 
experience  of  the  company  for  three  years  preceding  the  hearing 
as  compared  with  the  estiihate  of  necessities  for  1921  may  be 
summarized  r.s  follows: 

1918.  191D.  1920.         1921-e8t. 

$9,195        $11,614        $13,126        $21,466 

In  support  of  the  very  substantial  increase  asked  for,  amount- 
ing to  50  per  cent  in  1921  over  1920,  the  company  declares  that 
it  has  heretofore  constantly  underpaid  its  operators,  has  suffered 
loss  of  experienced  help  in  consequence,  has  not  regarded  the 
loyal  ones  who  have  remained  at  low  -wages,  and  has  at  certain 
of  its  exchanges  had  insufficient  help,  thereby  reducing  the  qual- 
ity of  the  service  offered  the  public.  It  proposes  to  increase  the 
number  of  operators  at  Albion  by  two ;  at  Newman  Grove  by  two ; 
and  to  increase  the  pay  of  all  operators.  It  would  increase  the 
total  operators*  wages  at  Albion  per  annum  from  $5,040  to  $7,- 
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460 ;  at  Newman  Grove  from  $2,430  to  $4,020 ;  at  Genoa  from 
$2,760  to  $3,420;  at  Monroe  from  $630  to  $900;  at  Platte  Cen- 
ter from  $660  to  $900 ;  and  at  Tamov  from  $420  to  $480,  It 
proposes  to  change  the  pay  of  operators  alone  from  $13,410  per 
annum  to  $18,650. 

[3]  Testimony,  both  by  applicant  and  patrons,  was  that  Al- 
bion has  an  under  supply  of  operators,  resulting  in  slow  and  un- 
satisfactory service,  lack  of  supervision  of  ring  off  and  other  irri- 
•tating  experiences.  Witnesses  for  the  company,  however,  stated 
that  one  additional  operator  would  relieve  the  Albion  situation 
until  such  time  as  the  city  plant  had  been  made  entirely  common 
battery.  The  chief  operator  at  Albion,  figured  by  the  company 
in  traflSc  expense  entirely,  actually  puts  in  half  her  time  at  cleri- 
cal work  and  her  pay  should  be  allocated  in  consequence^ 

The  rates  of  pay  for  operators  cannot  be  lightly  overlooked. 
Before  the  recent  boom  in  all  labor  reward  many  companies  no- 
toriously underpaid  these  girls.  The  question  which  arises  now, 
one  which  is  managerial  in  a  large  extent,  and  one  regulatory  in 
that  the  scale  of  wages  must  be  considered  in  arriving  at  proper 
rates,  has  to  do  with  general  levels  of  wages  and  whether  those 
things  which  go  to  make  up  such  wages  levels  justify  increases 
now.  This  company  pay  $50  per  month  for  trick  operators  at 
Albion;  $42.60  per  month  at  Newman  Grove;  $40  per  month  at 
Genoa ;  and  varying  amounts  at  the  smaller  exchanges.  It  pays 
the  chief  operator  $70  at  Albion;  $75  at  Newman  Grove;  and 
$60  at  Genoa.  It  proposes  to  increase  all  of  these  wages  about 
twenty  per  cent  with  the  exception  of  the  operators  at  the  smaller 
exchanges  where  the  proposed  changes  very  considerably  depend 
upon  the  situation. 

At  some  points  in  the  state  wages  are  as  high  as  $65  per  month 
for  trick  operators.  These  cases  are,  however,  exceptions.  In  a 
number  of  localities  $60  is  paid,  but  more  commonly  not  to  ex- 
ceed $40.  The  Lincoln  Telephone  &  Telegraph  Company  at  all 
exchanges  the  size  of  Genoa,  Newman  Grove,  and  Albion  starts 
operators  at  $27  per  month  and  raises  them  to  $47  per  month  by 
the  end  of  three  years  of  service.  The  Nebraska  Telephone  Com- 
pany, now  the  Northwestern  Bell  Telephone  Company,  at  ex- 
changes comparable  with  the  larger  ones  of  applicant,  begins  its 
operators  from  $9  to  $11.50  per  week  and  by  the  end  of  three 
P.U.R,1921E. 
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years  pays  from  $12.50  to  $15.60  per  week.  The  highest  rates  of 
pay  quoted  here  are  in  western  localities.  These  large  companies 
are  considering  the  necessity  of  some  wages  reductions.  The  cost 
cf  living  is  declining  and  in  so.  far  as  increases  in  wages  were 
commensurate  with  the  cost  of  living  it  is  not  to  be  unexpected 
that  they  will  reduce  in  the  near  future.  The  employing  com- 
pany cannot  overlook  the  question  of  living  costs.  From  the 
regulatory  point  of  view  the  public  is  interested  in  eflBcient  serv- 
ice at  whatever  price  it  can  be  purchased. 

While  the  Commission  docs  not  undertake  to  fix  wages  for  this 
applicant,  consideration  of  all  of  the  facts  warrant  it  in  figuring 
next  year's  traffic  requirements  without  increases  in  wages  at  the 
larger  exchanges  of  applicant  company  other  than  as  required  f  or 
the  employment  of  an  additional  operator  at  Albion,  two  addi- 
tional operators  at  Newman  Grove  and  justified  increases  in  pay 
to  those  operators  at  the  small  exchanges  who  have,  for  unusually 
low  return,  been  supplying  all  the  help  for  operating,  house  rent, 
light  and  heat.  The  company  is  fully  justified  in  correcting  ta 
the  advantage  of  these  employees  in  the  smaller  towns  the  wages 
levels. 

From  a  consideration  of  all  the  facts  the  Commission  is  setting 
down  as  the  maximum  requirement  of  th3  company  for  ti'affie 
expenses  for  the  year  1921  at  the  annual  rate  $16,000. 

Commercial  EVfte-nses, 

Tinder  this  heading  is  included  officers'  salaries,  clerical  force, 
cost  of  collecting,  rents,  office  supplies,  printing,  stationery,  and 
such  miscellaneous  expenses  as  are  not  elsewhere  classified.  The 
experience  of  the  company  in  this  division  of  expenditures  for 
the  three  war  time  years  and  the  estimate  for  the  year  1921,  as 
set  forth  in  March  of  this  year,  is  as  follows : 

1918.         1919.  1920.        1921-e«t 

$10,112        $11,317        $10,131        $15,789 

Relative  to  the  1920  expenditure  the  company  alleges  the  lack 
of  finances  prevented  the  pajrment  of  active  officers  of  the  com- 
pany a  reasonable  compensation  and  in  part  this  allegation  is 
borne  out  by  testimony.  In  making  up  the  estimate  for  1921  the 
company  included  $3,000  salary  each  to  the  secretary  and  to  the 
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president  and  assistant  manager  combined,  and  $2,100  salary  to 
the  general  manager.  It  has  included  in  its  estimate  an  addition- 
al bookkeeper  at  $100  per  month. 

As  heretofore  stated  the  Commission  hesitates  very  much  to 
criticise  business  arrangements  and  rates  of  pay  either  to  em- 
ployees or  oflScers  unless  it  is  clearly  indicated  that  other  consid- 
erations than  .business  judgment  are  affecting  the  result.  The 
Commission  is  impressed,  however,  in  this  instance  with  the  fact 
that  tliis  company  has  no  proper  managerial  head.  The  president 
devotes  a  considerable  part  of  his  time  to  the  business  of  the 
company,  more  particularly  in  collections.  The  secretary  is  so 
burdened  with  detail  office  work  as  to  not  have  time,  under  pres- 
ent arrangements,  to  oversee  the  whole  distribution  territory  and 
traffic  arrangements.  The  so-called  general  manager  appears 
from  the  testimony  not  to  be  general  manager  at  all  but  rather 
local  manager  at  Newman  Grove,  and  devotes  almost  all  of  his 
time,  as  shown  by  the  allocation  of  his  wages  in  1920,  to  mainte- 
nance and  construction  work  in  that  locality. 

The  company  should  make  arrangements,  and  this  is  urgently 
recommended,  to  give  general  directory  powers  to  one  of  the  of- 
ficers save  as  otherwise  ordered  by  the  board  of  directors,  to  be  in 
control  of  the  policies  of  the  company.  Under  present  organi- 
zation it  would  appear  that  the  present  secretary  is  best  qualified 
for  this  work.  No  question  in  our  minds  exists  that  such  job  is 
well  worth  the  $3,000  per  year  proposed.  We  do  not  give  our  ap- 
proval to  the  proposed  salary  to  the  general  manager,  as  listed  in 
the  application,  for  the  reason  that  he  does  not  appear  to  be  gen* 
eral  manager  and  his  work  is  such  as  to  be  paid  for  largely  out 
of  the  maintenance  and  construction  accounts,  and  in  so  far  as 
his  time  is  devoted  to  those  matters  it  should  be  paid  for  in  pro- 
portion to  what  it  is  worth  in  the  market.  The  present  secretary 
will  find  it  impossible  to  assume  wide  managerial  duties  unless 
relieved  of  office  routine.  A  man  of  his  capacity  ought  not  to  be 
engaged  primarily  in  routine  duties  and  this  consideration  leads 
us  to  approve  heartily  the  proposal  of  the  company  to  add  a  book- 
keeper to  its  office  forces.  It  should  relieve  the  secretary  and  en« 
able  him  to  devote  his  time  to  more  comprehensive  matters. 

A  comparison  of  the  cost  of  officers  and  clerical  forces,  includ- 
ing all  the  cost  for  billing  and  collecting,  of  a  considerable  nmn- 
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ber  of  Nebraska  telephone  companies  comparable  in  size  with  ap- 
plicant, or  larger,  together  with  readjustments  of  the  companies' 
estimates,  to  eliminate  duplication  and  to  eliminate  commen* 
surate  pay  for  oflScial  position  not  warranted  by  duties  performed, 
leads  us  to  the  conclusion  that  an  allowance  of  $8,000  for  oflScers 
and  clerical  forces  is  sufficient  Adding  to  that  other  general  ex- 
penses which  the  company  may  properly  expect  to  meet,  it  is  the 
Commission's  judgment  that  $12,000  is  an  ample  allowance  for 
total  commercial  expenditures. 

Other  Deductions. 

The  estimate  of  $2,400  in  taxes  is  not  out  of  line  in  view  of 
general  increase  of  taxation  and  a  probable  increase  in  valuation' 
of  the  company's  property  due  to  the  improvement  program  now 
in  progress. 

[4]  The  Commission  has  already  approved  stock  in  amount  of 
$114,025  and  has  scrutinized  the  results  from  the  issuance  and 
sale  of  $9,700  in  notes.  The  total  amount  of  these  securities  is 
$123,726.  At  the  present  time  8  per  cent  return  on  these  secur- 
ities is  not  out  of  line  particularly  when  it  is  considered  that 
the  company  has  asked  no  consideration  of  increased  valuation 
due  to  higher  unit  values  of  all  its  property  when  measured  by 
depreciated  existing  dollars. 

Improvement  Program. 

In  testimony  at  the  hearing  the  company  set  forth  its  proposed 
four  years'  construction  and  reconstruction  program  and  esti- 
mated costs  thereof  as  follows: 


• 

Estimate 

cost 
in  place. 

Amt.  chg. 
to  stores 
and  sup. 

Net  cost 
of  prop. 

Amt.  chg. 
to  Main  res. 

Amt.  chg.  to 
new  constr. 

Albion 

Genoa  

Lindsay  

Loretto   

Monroe 

Newman  Ci  rove 
Platte   Center 
Tarnov  

$37,654.33 

14,601.11 

14,023.19 

2,796.93 

7,257.65 

26,859.20 

9,595.10 

1,748.11 

$4,700.73 
1,711.63 

$32,953.00 

12,889.48 

14,023.19 

2,790.83 

7,257.85 

26,859.20 

9,598.10 

1,748.11 

$10,073.02 
7,049.43 
7,279.56 
1,118.73? 
4,935.33 
14,161.63 
2,692.75 
1,031.38 

$22,880.58 
5,840.05 
6,743.63 
1,678.10 
2,322.52 
12,697.57 
6,907.35 
716.73 

$114,538.62 

$6,412.36 

$108,126.36 

$48,341.83 

$59,786.53 

As  already  pointed  out^  this  company  has  invested  in  exten- 
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sions  and  additions  all  the  depreciation  reserve  earned.  It  has 
called  such  investments  a  use  of  surpluses  earned,  which  is,  how- 
ever, not  accurate.  Had  the  company  not  used  these  accruing 
funds  in  that  manner  it  would  have  been  compelled  to  add  new 
capital  in  order  to  make  the  improvements  and  extensions.  It 
now  finds  it  necessary  in  reconstructing  the  property  to  restore 
the  money  borrowed  from  its  funds  in  order  to  have  the  earned 
depreciation  reserve  for  the  purposes  for  which  earned.  It  must 
now,  therefore,  sell  capital  stock  for  cash  in  order  to  restore  re- 
serves. It  will  at  the  same  time  be  earning  certain  reserves,  as  al- 
ready provided  for,  and  proper  amounts  of  this  may  be  used  in  re- 
placement • 

[5]  The  compilation  tabulated  above  is  subject  to  considerable 
criticism  in  that  the  estimated  cost  in  place  at  each  of  the  towns  is 
based  on  latter  1920  costs  of  materials  and  labor.  No  one  can  tell 
now  what  the  experienced  cost  in  the  later  years  of  the  construc- 
tion program  will  be.  It  is  contrary  to  good  practices  of  rate 
making  to  attempt  to  make  rates  in  advance  of  the  investment  of 
funds  for  at  least  any  considerable  period.  This  company  will, 
as  good  business  judgment  dictates,  proceed  with  its  program 
and  make  its  investment.  It  will  be  entitled  to  charge  into  the 
capital  account  the  interest  during  construction  and  other  proper 
overheads.  When  the  investment  has  b^een  made  it  will  be  enti- 
tled to  issue  stock  and  to  earn  thereon  and  the  rates  must  reflect 
Buch  earning.  But  this  cannot  be  done  as  asked  for  in  the  appli- 
cation considerably  in  advance  of  the  completion  of  the  improve- 
ments. 

The  question  now  arises  as  to  this  improvement  program  and 
the  justification  for  it  at  this  time.  With  the  exception  of  cable 
prices,  the  materials  necessary  in  construction  and  reconstruction 
wor}:  are  practically  as  high  as  they  have  been  at  any  time  during 
the  war  and  since.  To  invest  in  extensive  reconstruction  under 
these  prices  puts  a  burden  upon  the  rate-paying  public  during  the 
normal  life  of  the  property.  It  would  appear  that  good  business 
judgment  would  warrant  holding  off  on  all  such  extensive  pro- 
grams that  can  be  held  up  without  seriously  impairing  service 
itntil  there  is  a  readjustment  of  costs.  The  farm  line  reconstruc- 
tion, according  to  testimony  of  respondents  and  admissions  by  the 

company,  is  very  urgent.  The  lines  must  be  rebuilt  to  prevent  in- 
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terruption  of  service  and  the  overloaded  conditions  must  be  im- 
proved. Illustration  of  the  need  for  this  is  best  shown  by  this 
tabulation: 


Rural  Loads, 


Lines  with 
over  20. 

Lines  with 
16  to  20. 

Lines  with 
11  to  16. 

Lines  with 
10  and  less. 

Albion    ....•.••.•.... 

7 

i 

3 

10 
5 

i 

8 
3 
3 

16 
13 

4 

5 

10 

4 
5 

8 

IS 

fienoa  ..•.., 

Tarnov , , 

1 

Platte  Center 

Newman  Grove 

Lindsay  , , 

7 

11 

4 

^lonroe    , 

2 

# 

12 

30 

57 

48 

Much  of  the  construction  was  originally  of  a  poor  character 
and  has  not  been  adequately  maintained  since.  The  territory 
served  by  this  company  is  second  to  none  in  the  state  in  general 
progress.  The  telephone  service  to  which  the  communities  are 
entitled  should  also  be  second  to  none.  Such  is  not  now  the  case. 
This  company  testified  that  it  proposes  to  work  rapidly  toward 
first  class  commercial  service.  It  proposes  a  common  battery  sys- 
tem at  Albion  and  the  town  is  anxious  for  it  It  does  not,  how- 
over,  appear  to  be  good  business  judgment  to  spend  this  much 
money  when  the  necessary  materials  are  of  such  very  high  price. 
Rather,  the  comjmny  can  temporarily,  by  the  addition  of  another 
magneto  switchboard  section  and  the  putting  of  the  divided  farm 
lines  on  such  section,  or  in  some  other  available  manner,  take  care 
of  the  present  congested  condition  at  a  minimum  expense  and 
])ostpone  the  common  battery  reconstruction  until  business  con- 
ditions and  prices. improve. 

As  this  improvement  program  progresses  additional  capital 
must  be  put  in  by  the  owners  and  on  this  a  fair  return  must  be 
provided.  This  capital  will  not  come  from  the  rates  save  only  as 
dividends  may  be  returned  into  the  property.  It  may  be  as  the 
reconstruction  programs  are  completed  at  future  dates  other  rate 
readjustments  wiD  have  to  take  place  or  it  may  be  decreasing 
costs  of  operation  will  adequately  take  care  of  the  increasing 
investment    These  are  matters  for  future  consideration. 

[6]  One  condition  of  this  order  will  be  that  farm  lines  on  all 

exchanges  be  given  prompt  attention  and  that  reconstruction  be 
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of  80  general  a  nature  as  to  render  the  lines  reasonably  standard 
and  the  subscriber  load  on  no  line  to  exceed  fifteen  with  a  general 
average  at  each  exchange  of  not  more  than  twelve  s^bscribers  to 
a  line.  The  rate  readjustment  for  farm  line  service  provided 
herein  will  become  effective  upon  the  completion  of  the  improve- 
ment  program  on  the  rural  lines,  not  necessarily  fully  in  accord 
with  the  complete  program  outlined  in  the  testimony,'  but  suf- 
ficiently to  meet  the  condition  set  forth  just  above.  Before  the 
farm  line  rates  become  effective,  reports  to  the  Commission  by 
the  company  are  to  be  made  per  exchange  and  the  readjustment 
of  conditions  approved  by  the  Commission. 

The  company  is  now  engaged  in  a  reconstruction  program  and 
is  putting  into  the  property  the  necessary  additional  cash  as  the 
rural  construction  progresses.  It  is  not  imfair  to  assume  that 
within  the  next  few  months  at  least  $12,000  of  new  capital  will 
have  been  added.  This  assumption  will  be  followed  in  allowing 
future  dividends  under  the  rate  readjustment  now  proposed  and 
in  so  far  as  the  investment  of  capital  may  be  delayed  the  divi- 
dends thereon  are  to  be  passed  to  surplus  and  drawn  upon  only 
at  the  regular  dividend  rate  as  the  money  is  invested. 

Summary  of  the  Company's  Needs. 

From  a  consideration  of  the  facts  set  forth  above  we  have  the 
following  Conunission  estimate  of  the  company's  requirements : 

Maintenanoe • $21,500 

Traffic    16,000 

Commercial 12,000 

Deductions  from  operating  income: 

Taxes    $2,400 

Dividends  and  interest   10,850    13,250 

Total    $62,750 

To  meet  this  probable  experience  revenues  must  be  produced. 
TTie  company  estimates  that  under  present  rates  it  will  earn  from 

exchange  service $48,111 

from  tolls 3,032 

and  from  miscellaneous '. 1,035 

making  a  total  of $52,178 

It  does  not  appear  unfair  to  assume  that  from  the  operation 
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of  gross  and  net  rates  and  delayed  payments  by  many  subscrib- 
ers, necessitating  the  application  of  the  gross  rates,  an  additional 
$2,500  will  be  earned  and  that  from  the  elimination  of  certain  of 
the  free  toll  service,  which  will  be  approved  in  this  order,  $1,600 
may  be  earned.  Without  allowing  for  growth,  which  may  or  may 
not  take  place,  it  would  appear  that  the  present  revenues  will 
earn  approximately  $56,000  per  annum.  Rate  readjustments  to 
make  up  the  deficit  are,  therefore,  essential.  It  is,  however,  to  be 
borne  in  mind  that  the  increase  in  expeditures  from  the  experi- 
ence of  1920  to  the  estimate  by  the  Commission  in  1921  is  large- 
ly due  to  wages  provided  for  operators  and  linemen,  deemed  by 
us  essential  to  proper  service  and  to  meet  the  objections  which 
were  filed  at  the  time  of  the  hearing  and  from  time  to  time  in- 
formally by  subscribers. 

Free  Territory. 

This  finding  has  already  set  forth  the  extent  of  the  free  serv- 
ice which  subscribers  enjoy.  With  one  exception,  no  other  such 
extensive  free  service  is  offered  in  the  state  and  in  that  one  ex- 
ception no  effort  is  made  to  give  high  class  conmiercial  service. 
Some  other  companies,  like  the  Hamilton  County  Farmers  Tele- 
phone Association  and  the  Dodge  County  Farmers  Telephone 
Company,  give  free  service  throughout  their  own  territory  but  do 
not  extend  it  to  neighboring  companies. 

[7]  Long  study  of  extensive  free  service  has  convinced  the 
Commission  that  it  actually  benefits  the  few  at  the  expense  of 
the  many.  Only  rarely  will  the  average  citizen  at  Genoa  have 
occasion  to  call  Petersburg,  Closter,  or  some  one  on  the  St  Ber- 
nard exchange.  Certain  businesses  may  have  frequent  use  of 
the  service,  but  when  calling  such  outside  exchanges  over  the  free 
trunk  lines  intertown  service  is  tied  up  and  cannot  be  used  by 
subscribers  in  calls  to  nearby  points  within  the  territory  owned 
by  this  company.  Extensive  free  service  promotes  trivial  con- 
versation to  the  disadvantage  of  important  business.  In  this  com- 
pany's territory  this  free  service  is  extensively  used  by  nonresi- 
dents, such  as  traveling  men,  and  the  company  is,  therefore,  fur- 
nishing something  for  nothing  or  something  at  the  expense  of  the 
subscribers  in  general  and  at  the  same  time  w  seriously  interfer- 
ing with  the  service  of  its  own  subscribers.     Testimony  was 
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ample  that  the  free  lines  are  constantly  overloaded  and  business 
must  be  transacted  over  the  pay  lines.  That  such  is  the  case  is 
readily  understood. 

Certain  business  interests  and  certain  of  the  outside  companies 
objected  to  curtailment  of  free  service.  The  business  interests' 
view  point  was  that  if  they  paid  toll  it  would  cost  considerably 
more  than  any  added  expense  they  might  be  to  in  the  flat  rate. 
The  outside  companies  were  chiefly  interested  because  in  the  in- 
terchange of  messages  the  advantages  are  theirs.  For  instance, 
messages  from  the  Shell  Creek  Telephone  Company  to  Newman 
Grove  would  be  much  more  numerous  than  messages  in  the  oppo- 
site direction. 

Long  study  of  telephone  problems  has  convinced  the  Commis- 
sion, and  this  conviction  has  been  expressed  in  orders  during 
the  past  ten  years,  that  free  service  between  exchanges  must  be 
reduced  to  the  minimum  and  at  the  same  time  not  to  seriously 
interfere  with  general  relations  of  communities.  This  applicant 
desires  to  retain  the  free  interchange  between  all  of  its  own  ex- 
changes. In  some  respects  the  Commission  considers  this  of 
doubtful  value.  Where  free  messages  go  beyond  the  next  ex- 
change they  are  used  but  little  by  the  general  telephone  using  pub- 
lic However,  for  the  present  the  company's  application  will  bo 
approved  and  the  free  service  between  its  own  exchanges  will  be 
continued  to  subscribers.  The  company  has  not  followed  a  vigor- 
ous policy  of  collecting  from  nonresidents  who  use  its  free  serv- 
ice. It  will  be  expected  to  improve  on  its  practices  and  secure 
revenue  from  these  transients  in  so  far  as  the  service  can  be 
policed. 

The  free  service  between  exchanges  of  this  company  and  out- 
side companies  will  be  eliminated  with  two  exceptions:  (a)  No 
action  will  be  taken  on  the  question  of  connections  between  the 
Skeedee  Telephone  Company  and  applicant  company  for  a  period 
of  sixty  days,  during  which  time  the  two  companies  will  attempt 
to  solve  the  problem  in  such  a  manner  as  will  properly  compen- 
sate both  companies  for  service  rendered  and  will  submit  to  the 
Commission  for  approval  the  conclusions  arrived  at  Failing  to 
reach  an  agreement  within  sixty  days  will  be  sufficient  reason  for 
the  Commission  issuing  a  supplemental  order  on  this  particular 
matter;  (b)  between  tiie  Newman  Grove  exchange  of  applicant 
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and  the  Shell  Creek  Telephone  Company  are  many  interlacing 
farm  lines  on  which  rural  neighbors  are  given  service  by  different 
companies.  For  the  advantage  of  this  twilight  territory  this  or- 
der will  provide  that  these  interlacing  farm  lines  served  by  the 
Shell  Creek  Telephone  Company  and  by  the  Newman  Grove  ex- 
change may  secure  free  interchange  at  a  flat  rate  per  subscriber 
of  25  cents  per  month,  such  additional  flat  rate  service  to  be 
agreed  upon  by  lines,  the  majority  on  any  line  controlling. 
Where  no  such  majority  can  be  secured  the  free  interchange  will 
be  discontinued  and  a  per  message  toll  rate  will  be  charged.  This 
flat  rate  additional  service  will  not  be  available  to  subscribers  in 
Newman  Grove  or  to  subscribers  not  on  farm  lines  of  the  Shell 
Creek  Company. 

The  additional  operators  at  Newman  Grove  and  Albion  and  the 
necessary  additional  board  room,  which  must  be  provided  at  the 
Albion  exchange  to  care  for  the  increasing  number  of  lines,  dne 
to  divided  farm  lines,  will,  in  our  opinion,  very  greatly  improve 
tJie  service.  The  number  of  operators  who  have  been  considered 
in  the  expenditure  of  -funds  proposed  will  warrant  the  company 
in  giving  all  night  service  at  Genoa  and  at  Newman  Grove  in 
p!ace  of  the  present  practice  of  restricting  night  calls  to  emer- 
gency messages  and  permitting  the  night  operator  to  pass  on  the 
question  of  emergency.  The  company  will,  therefore,  on  the 
effective  date  of  this  order  give  all  night  general  service  at  Genoa, 
Newman  Grove  and  at  Albion. 

The  order  herein  will,  for  purposes  of  supervision  and  check, 
be  made  temporary.  During  the  temporary  life  of  the  order  the 
company  will  file  monthly  reports  with  the  Commission  in  order 
that  it  may  keep  close  check  on  the  extent  of  the  revenues  and  to 
assure  that  improvements  in  service,  causing  additional  ex- 
penditure, are  being  carried  out,  and  to  further  assure  that  in  no 
improper  manner  shall  any  of  the  revenues  be  used  for  the  capital 
investment  of  applicant. 

The  company  has  been  using  a  differential  between  gross  and 
net  rates  on  its  Albion  exchange  of  50  cents  per  month  on  busi- 
ness service  and  40  cents  per  month  on  all  other  service.  It  had 
not  been  the  intention  of  the  Commission  to  authorize  any  such 
differentials.  Originally  the  Commission  authorized  a  differen- 
tial of  25  cents  and  15  cents  at  the  Albion  exchange  and  effective 
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May  1,  1920,  authorized  a  differential  of  25  cents  per  month  on 
all  exchanges.  The  company  interpreted  this  latter  order  as  ac- 
cnmulative  and  such  interpretation  does  not  rupture  the  wording 
of  the  order,  although  it  was  not  intended. 

Note. — ^Accounting. 

In  Re  Citizens  Gas  Supply  Co.  No.  6811,  May  13,  1921,  the  In- 
diana Commission  held  that  a  public  utility  should  not  credit  its 
plant  account  with  the  amount  of  reserve  set  up  for  depreciation. 


NEW  JE31SET  BOARD  OF  PUBIilC  UTHilTY  COMMISSIONERS. 

RE  CARL  A.  BECKER. 

Autotnohiles  —  Power  of  Comtnis»ion  —  New  Jersey. 

1.  The  New  Jersey  Commission  has  no  jurisdiction  or  control  over 
jitneys  Ucensed  and  operating  over  the  routes  traversed  by  them  on 
and  prior  to  March  15,  1921,  on  which  day  the  public  utility  act  was 
amended,  but  it  has  jurisdiction  over  a  jitney  licensed  by  a  municipality 
and  operating  prior  to  that  date,  but  transferred  since  that  date  to  a 
new  owner. 

AutotnohUes  —  Duty  of  Commission  —  Legislative  intent. 

2.  It  is  the  intent  of  the  New  Jersey  Icgiblature  that  the  opera- 
tion of  jitneys  be  encouraged,  and  the  Commission  will  give  due  con- 
sideration to  that  fact  in  granting  permits  to  operate. 

Certificates  of  convetiience  and  necessity  —  Autom^obiles  —  Local  oon- 
sent  as  precedent. 

3.  The  New  Jersey  Board  has  no  jurisdiction  or  power  to  grant  a 
certificate  of  convenience  and  necessity  for  the  operation  of  a  jitney 
in  a  city  except  after  permission  has  been  granted  by  the  municipality. 


Automobiles  —  Jitney  bus  —  Authority  required. 

Statement  that  jitncurs  must  receive  Commigsion  authority  after 
receiving  municipal  licenses  before  having  right  to  operate,  p.  504. 

(June  1.3.  1921.1 

Application  for  permission  to  operate  an  auto  bus;  applica- 
tion granted. 

Appearances :  Qeorge  F.  Seymour,  Jr.,  for  petitioner ;  L.  D. 
H.  Gilmour  and  E.  W.  Wakelee,  for  Public  Service  Railway 
Company. 

By  the  Commission:    This  is  an  application  for  the  approval 
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by  the  Board  of  a  license  granted  to  the  applicant  to  operate  an 
auto  bus,  commonly  known  as  a  jitney,  over  a  route,  part  or  all 
of  which  is  also  the  route  of  a  street  railway  line. 

The  bus,  for  the  operation  of  which  approval  is  asked,  was 
duly  licensed  by  the  cities  of  Newark  and  Orange  and  the  town 
of  West  Orange  prior  to  March  15,  1921,  between  the  city  of 
Newark  and  the  town  of  West  Orange  in  Essex  county,  such 
licenses  having  been  granted  to  the  then  owner,  who  continued 
to  operate  it  after  that  date  but  who  has  sipce  transferred  his  bus 
to  the  applicant.  The  latter  now  makes  application  for  our 
approval  for  the  operation  of  said  bus  in  accordance  with  the 
consent  of  the  municipalities  granted  to  him  since  March  15, 
1921.  If  the  permission  requested  be  granted  by  this  Board,  it 
will  not  increase  the  number  of  busses  that  were  in  operation  on 
the  route  in  question  before  March  15th,  but  should  permission 
be  refused  the  number  of  busses  in  operation  on  that  route  on 
March  15th  will  be  diminished. 

Such  jurisdiction  as  the  Board  has  over  the  matter  of  jitney 
regulation  is  conferred  by  Chapter  149  of  the  Laws  of  1921 
which  is  an  amendment  to  §  15  of  the  Public  Utility  Act  of  1911. 
It  provides  that  the  term  "public  utility''  shall,  in  addition  to 
the  utilities  described  in  the  Public  Utility  Act  of  1911,  include 
every  "auto  bus,  commonly  called  jitney,  the  route  of  which  in 
whole  or  in  part  parallels  upon  the  same  street  the  line  of  any 
street  railway  or  traction  railway."  By  amending  act  also  a 
second  paragraph  is  added  to  §  15  of  the  Public  Utility  Act  as 
follows : 

"2.  Nothing  herein  contained  shall  extend  the  powers  of  the 
Board  of  Public  Utility  Commissioners  to  include  any  supervi- 
sion and  regulation  of,  or  jurisdiction  and  control  over,  the  opera- 
tion of  any  auto  bus,  commonly  called  jitney,  over  its  present 
route,  under  and  in  accordance  with  the  consent  of  the  municipal 
authorities  granted  therefor  prior  to  March  15,  1921,  by  the 
owner  of  such  consent  on  said  date,  or  under  and  in  accordance 
with  the  renewal  of  such  consent  granted  to  such  owner  as  afore- 
said, for  further  operation  by  him,  upon  the  expiration  of  the 
time  limit  set  forth  in  such  consent." 

[1]  The  language  of  paragraph  2  clearly  indicates  that  the 
legislature  intended  that  the  Board  should  have  no  jurisdiction 
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or  control  over  any  jitneys  licensed  and  operating  over  the  route 
traversed  by  them  on  and  prior  to  March  15,  1921,  but  that  such 
jurisdiction  and  control  should  be  had  and  so  exercised  by  the 
Board  only  as  to  jitneys  and  owners  of  jitneys  licensed  after 
March  15th  to  operate  on  routes  on  which  a  street  railway  line 
exists.  One  question  here  presented  is  whether  or  not  the  Board 
has  jurisdiction  over  the  case  of  a  jitney  licensed  by  the  munici- 
pality and  operating  prior  to  March  15th  but  transferred  since 
that  date  to  a  new  owner.  The  Board  is  of  the  opinion  that  it 
has  jurisdiction  over  such  cases. 

[2]  In  jthe  exercise  of  its  judgment,  however,  upon  such 
applications,  the  Board  will  give  due  consideration  to  what  it 
•considers  the  legislative  policy  and  intent  with  regard  to  the  lim- 
itation or  curtailment  of  the  jitney  system  of  transportation. 
The  express  exclusion  from  the  jurisdiction  and  control  of  this 
Board  of  such  jitneys  as  were  in  operation  on  the  15th  of  March, 
1921,  would  seem  to  indicate  that  not  only  should  the  holders  of 
licenses  to  operate  jitneys  be  protected  in  the  privilege  thereto- 
fore granted  to  them  but  that  the  legislature  was  satisfied  that 
the  public  convenience  and  necessity  required  the  number  of  jit- 
neys that  were  in  operation  on  that  date.  We  think  it  must  be 
assumed  therefore,  that  the  legislature  was  not  in  favor  of  the 
curtailment  of  the  jitney  transportation  facilities  as  such  facili- 
ties existed  on  March  15th,  but  had  in  mind  the  regulation  and 
control  of  any  increase  of  it  in  so  far  as  the  increased  number 
of  jitneys  occupied  street  railway  routes  and  competed  there- 
with. Our  opinion  in  this  respect  is  based  upon  not  only  the 
second  paragraph  of  the  Act  of  1921  but  also  upon  the  previous 
history  of  jitney  legislation  in  this  state.  That  the  legislature 
regards  the  jitney  system  of  transportation  as  a  proper  one  and 
required  to  serve  the  public,  is  apparent  not  only  from  the  fact 
that  it  refused  to  curtail  the  amount  of  such  transportation  in 
the  Act  of  1921  as  the  same  existed  on  March  15th  but  also  from 
the  fact  that  it  has  been  enacting  laws  since  1916,  the  effect  ot 
which  has  been  to  give  the  jitney,  which  prior  to  the  year  1916 
was  without  legislative  recognition,  the  authority  and  sanction 
of  the  law  in  the  same  manner  as  every  other  system  of  transpor- 
tation. The  Act  of  1916,  Chapter  136  (P.L.  283),  defines  the 
auto  bus,  known  as  the  jitney,  and  prohibits  operation  of  it  in 
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any  city  until  the  owners  shall  have  obtained  consent  of  the 
body  having  control  of  public  streets  therein  and  until  an  insur- 
ance policy  in  the  sum  of  $5,000  against  loss  from  liability  of 
the  owner  of  such  jitney  or  person  of  injuries  occurring  by  rea- 
son of  the  use  of  such  bus  upon  the  public  streets.  It  further 
provided  for  the  filing  monthly  of  statements  of  the  gross  receipts 
from  the  business  of  said  jitney  and  the  payment  to  the  city 
treasurer  of  said  city  of  5  per  cent  of  said  gross  receipts  as  a 
monthly  franchise  tax  and  penalties  were  provided  for  the  fail- 
ure to  comply  therewith.  In  1917  an  act  was  passed  to  r^^ate 
the  operation  of  jitneys  in  fourth  class  cities.  By  Chapter  89  of 
the  Laws  of  1920,  the  governing  body  of  every  municipality  is 
given  power  to  pass  ordinances  to  license  and  regulate  jitneys 
and  their  owners  and  fix  the  fees  and  prohibit  the  operation  of 
jitneys  unless  such  ordinances  are  complied  with. 

The  I^slature,  thereforOi  has  made  the  subject  of  jitney 
transportation  a  matter  of  legislation  at  various  times  since  the 
year  1916  and  the  legislation  which  it  has  enacted  in  r^ard 
thereto  sanctions  the  jitney  system  and  establishes  it  as  a  legis- 
latively authorized  method  of  transportation.  Kowhere  in  any 
of  such  legislation  is  there  discernible  any  intent  to  curtail  the 
amount  of  jitney  service  except  in  so  far  as  the  power  given  to 
municipalities  to  license  and  regulate  can  be  inferred  to  express 
such  intent 

There  are,  therefore,  in 'many  cities  of  the  state,  two  systems 
of  street  transportation,  the  electric  railway  and  the  jitney, 
recognized  by  and  enjoying  the  equal  sanction  of  the  law.  In- 
deed, if  either  system  can  be  said  to  be  favored  by  the  legislature^ 
it  would  seem  to  be  the  jitney  because  while  the  legislature  has 
placed  all  street  railways  under  the  jurisdiction  of  this  Board, 
it  has  expressly  refused  to  place  jitneys  licensed  before  March 
16th  of  this  year  and  operated  over  their  April  6th  routes,  by 
limiting  its  power  of  regulation  solely  to  such  as  should  be 
licensed  after  March  16th. 

The  Board  is  but  an  instrument  of  the  legislature  and  should 
endeavor  to  carry  out  the  legislative  intent  as  determinable  from 
the  l^slative  acts. 

The  policy  of  the  Board  in  applications  presented  to  it  will  be 
to  approve  all  licenses  or  permits  granted  by  the  municipalities 
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In  renewal  or  substitution  of  all  licenses  or  permits  existing  prior 
to  March  15th  unless  it  can  be  affirmatively  shown  that  condi- 
tions pertinent  to  the  consideration  of  the  necessary  factors  have 
so  changed  as  to  make  either  an  increase  or  decrease  in  the  num- 
ber necessary* 

In  the  present  case,  as  already  indicated,  however,  the  grant- 
ing of  the  application  would  not  add  to  the  facilities  existing  on 
the  route  in  question  on  March  15,  1921.  Mr.  Joseph  Crawford, 
who  has  charge  of  the  licensing  and  operation  of  jitneys  in  the 
city  of  Newark,  testified  that  in  his  opinion  the  exigencies  of 
travel  justified  a  continuance  of  the  number  of  jitneys  in  opera- 
tion on  March  15,  1921 ;  he  further  testified  that  the  city  officials 
had  made  a  survey  of  the  jitney  situation  on  this  route  and  had 
determined  that  the  number  of  jitneys  required  by  public  con- 
venience was  35.  As  above  stated," the  approval  of  the  substitu- 
tion asked  for  in  this  case  will  not  increase  that  number.  Con- 
siderable other  testimony  was  introduced  both  by  the  applicant 
and  by  the  Public  Service  Railway  Company.  Considering  all 
of  the  evidence  and  having  in  mind  the  legislative  intent  as  ex- 
pressed by  the  enactments  above  referred  to,  the  Board  is  of  the 
opinion  that  the  application  should  be  granted. 

An  order  will,  therefore,  be  entered  in  accordance  with  this 
determination,  granting  to  the  applicant  a  certificate  of  publio 
convenience  and  necessity. 

The  Board  takes  this  occasion  to  state  its  view  with  regard  to 
the  method  of  procedure  in  applications  for  the  Board's  action 
on  jitney  licenses.  There  seems  to  be  a  misapprehension  on  the 
part  of  some  mimicipal  officials,  as  well  as  the  jitneurs,  as  to 
whether  the  initiatory  step  should  be  made  by  application  to  this 
■Board  or  by  application  to  the  municipality.  Such  jurisdiction 
as  the  Board  has  is  confen'ed  by  §  24,  Chapter  195  of  the  Laws 
of  1911,  the  act  creating  the  Board.    This  section  provides: 

"24.  No  privilege  or  franchise  hereafter  granted  to  any  puJ)lio 
utility  as  herein  defined,  by  any  political  subdivision  of  this  state, 
shall  be  valid  until  approved  by  said  board,  such  approval  to  be 
given  when,  after  hearing,  said  board  determines  that  such  privi- 
lege or  franchise  is  necessary  and  proper  foi^  the  public  con- 
venience and  properly  conserves  the  public  interests,  and  the 
Board  shall  have  power  in  so  approving,  to  impose  such  condi- 
rAJ.n.i92iE. 
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tions  as  to  construction,  equipment,  maintenance,  service,  or 
operation  as  the  public  convenience  and  interests  may  reasonably 
require/' 

[3]  It  is  apparent,  therefore,  that  this  Board  has  no  jurisdic- 
tion or  power  to  act  except  upon  a  privilege,  franchise  or  license 
granted  by  the  municipality.  It  is  only  afte^  such  grant  by  the 
municipality  that  the  Board  can  act  and  the  question  then  before 
the  Board  is  whether  or  not  it  shall  decide  that  such  privilege  or 
franchise  is  necessary  or  proper  for  the  public  convenience  and 
properly  conserves  the  public  interest. 

The  Board  at  this  time  deems  it  appropriate  also  to  state,  for 
the  information  of  jitneurs  who  may  have  received  municipal 
licenses  but  who  have  not  had  such  licenses  approved  by  the 
Board,  that  such  licenses  are  invalid  without  the  Board's  approv- 
al and  that  attempts  to  operate  under  such  licenses  without  appli- 
cation on  the  part  of  the  holders  of  such  licenses  made  to  and  ap- 
proved by  this  Board  are  illegal 

Dated  June  13, 1921. 

Board  of  Public  Utility  Commissioners,  John  J.  Treacy,  Pres- 
ident, Harry  V.  Osborne,  Harry  Bacharach. 


NEW  JERSEY  SUPREME  COURT. 

PUBLIC  SERVICE  RAILWAY  COMPANY 

V. 

BOARD  OP  PUBLIC  UTILITY  COMMISSIONERS. 

(—  N.  J.  L.  — ,  114  Atl.  323.) 

Return  —  Reasonableness  —  Depreciation, 

1.  An  order  made  by  the  Board  of  Public  Utility  Commissioners 
requiring  a  public  utility  to  set  apart  yearly  a  depreciation  fund  of  a 
fixed  amount,  and  its  refusal  therefor  of  a  sufficient  rate  for  services 
rendered  to  produce  the  necessary  income  for  that  purpose,  ia  not  the 
fixing  of  a  just  and  reasonable  rate. 

Rates  —  Power  of  courts  —  Appeal  and  review  —  Commission  order. 

2.  The  court  has  no  power  to  fix  the  rate,  for  that  is  committed 
to  the  Public  Utility  Commissioners;  but  where  the  order  made  is  not 
supported  by  the  evidence,  the  couft  has  the  power  to  set  aside  the 
order  and  remand  the  proceeding  to  the  Commissioners  to  fix  a  just 
and  reasonable  rate  based  on  the  evidence. 

[July  1,  1921.1 

Headnotes  by  the  CouBT. 
P.U.R.1921E. 
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Ceetiobabi  to  review  a  Commission  order  refusing  to  approve 
a  rate  schedule ;  order  set  aside  and  matter  remanded  to  the  con- 
sideration of  the  Commission. 

Appearances :  Frank  Bergen  and  Eobert  H.  McCarter,  both  of 
Newark,  for  prosecutor ;  L.  Edward  Herrmann,  of  Jersey  City, 
Frank  H.  Sommer,  of  Newark,  and  George  L.  Record,  of  Jersey 
City,  for  defendants. 

Bergen,  J.  The  prosecutor  filed  with  the  State  Board  of  Pub- 
lic Utility  Commissioners  a  schedule  fixing  its  rate  for  transpor- 
tation of  passengers  at  10  cents  for  each  person,  including  trans- 
fer required  by  law,  which  was  an  increase  of  3  cents  where  no 
transfer  was  given  and  of  2  cents  where  it  was.  The  Commis- 
sion, by  its  order,  suspended  the  effect  of  the  increase,  and  after 
hearing  made  an  order  refusing  its  approval  of  the  new  schedule 
of  rates.  To  review  this  order  a  writ  of  certiorari  was  allowed 
under  which  the  record  relating  to  it  has  been  brought  to  this 
court.  The  proceeding  is  governed  by  subdivision  (h)  of  §  17  of 
**Aii  act  concerning  public  utilities"  (P.  L.  1911,  p.  374;  C.  S. 
Supp.  p.  1280,  §  16,  subd.  h),  which  provides  that  when  a  public 
utility  increases  its  rates  "it  shall  be  the  duty  of  said  board  to  ap- 
prove  any  such  increase,  change,  or  alteration 'upon  being  satis- 
fied that  the  same  is  just  and  reasonable."  This,  of  course,  means 
that  if  the  proof s  show  conclusively  that  the  increase  is  just  and 
reasonable  it  is  made  the  duty  of  the  Board  to  approve,  for  that 
18  the  legislative  mandate.  We  think  the  evidence  shows  conclu- 
sively that  a  considerable  part,  at  least,  of  the  increased  rate  is 
just  and  reasonable,  and  that  the  major  part  is  required  to  pay 
the  cost  of  operation  and  maintenance,  and  that,  without  addition- 
al income  to  make  required  repairs,  they  cannot  be  made,  thereby 
endangering  the  live^  of  its  passengers.  It  should  be  kept  in 
mind  that  the  public,  as  well  as  the  company,  are  interested  in 
the  continuance  of  the  service,  and  that  it  should  be  made  as  safe 
as  possible  for  tlie  public  needs  no  argument,  nor  can  it  be 
doubted  that  its  cessation  or  inefficient  management  would  seri- 
ously injure  the  public,  which  it  is  the  duty  of  the  Board  of  Com- 
missioners, as  well  as  the  utility  corporation,  to  avoid  if  possible. 
Among  the  powers  delegated  the  Commissioners  is  to  require 

every  public  utility  "to  furnish  safe,  adequate,  and  proper  serv- 
P.U.R.1921E. 
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ice  and  to  keep  and  maintain  its  property  and  equipment  in  such 
condition  as  to  enable  it  to  do  so"  (section  17  [b]  of  the  act  [C. 
S.  Supp.  p.  1279]),  and  also  to  carry  a  proper  and  adequate  de- 
preciation account  which,  with  the  income  from  the  investment  of 
the  fimd  so  carried,  shall  not  be  used  otherwise  than  for  deprecia- 
tion improvements,  new  constructions,  extensions,  or  additions  to 
the  property  (  [f ]  of  the  section  last  referred  to).  The  carrying 
of  such  an  account  has  been  required  of  the  prosecutor  by  the 
Commissioners  and  thus  becomes  an  element  to  be  considered  in 
fixing  a  just  and  reasonable  rate  for  the  services  rendered.  Un- 
der the  statute,  properly  construed,  the  power  to  fix  rates  should 
be  reasonably  and  justly  exercised  having  due  regard  to  the  object 
to  be  accomplished  by  the  legislative  control  delegated  to  the 
Board  of  Utility  Commissioners,  which  is  a  fair  return  for  the 
necessary  service  rendered ;  the  maintenance  required  by  statute, 
or  the  legal  requirements  of  the  Board,  as  well  as  state  and  munic- 
ipal taxes  imposed,  and  a  reasonable  income  on  the  capital  in- 
vested. A  rate  which  does  not  provide  for  the  depreciation  fund 
imposed  by  the  Board,  nor  for  the  operating  expenses  of  the  util- 
ity company,  is  not,  in  our  judgment,  a  just  and  reasonable  rate 
which  the  statute  contemplates.  The  evidence  clearly  shows  that 
the  present  rate  under  existing  conditions  will  bankrupt  the  com- 
pany as  well  as  endanger  the  lives  of  its  passengers  for  want  of 
funds  to  make  imperative  repairs.  To  require  a  maintenance 
fund  to  be  carried  and  at  the  same  time  refuse  an  income  to  pro- 
vide it,  is  to  say  the  least,  a  peculiar  exercise  of  discretion  under 
our  statute  relating  to  the  power  of  fixing  rates. 

The  Board  in  its  report  of  its  conclusion  denies  relief  from 
these  conditions,  and  treats  the  situation  as  an  emergency  which 
will  soon  pass.  Why  it  so  concludes  is  not  apparent  from  the  evi- 
<lence  when  the  evidence  shows  that  for  over  three  years  the  con- 
ditions, which  produce  threatened  bankruptcy  and  lack  of  repair 
demanded,  have  not  only  continued  but  are  constantly  increasing. 
To  call  this  situation  an  emergency  and  refuse  relief  for  that 
reason  is  giving  a  meaning  to  the  word  "emergency'^  which  nei- 
ther our  statute  nor  adjudged  cases  warrants.  There  is  no  evi- 
dence in  this  record  from  which  it  can  be  inferred  that  the  pres- 
ent cost  of  operation  and  maintenance  will  not  continue,  and  with 
it  the  so-called  emergecy  until  its  victim  shall  have  collapsed  to 
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the  great  injury  of  its  stockholders,  and  especially  the  public  who 
depend  upon  it  for  transportation. 

The  present  proceeding  was  instituted  by  the  prosecutor  which 
filed  a  schedule  of  increased  rates  with  the  Board  of  Commission- 
ers and  the  latter  gave  public  notice,  after  making  an  order 
suspending  its  effectiveness,  of  a  public  meeting,  time  and  place 
being  named,  at  which  all  persons  who  desired  would  be  given  a 
bearing  as  to  the  reasonableness  of  the  proposed  rate.  At  the 
hearing  it  was  stipulated  that  if  the  rate  proposed  was  not  a  just 
-and  reasonable  one  the  Board,  if  it  deemed  any  increase  proper, 
might  consider  and  determine  what  increase  ought  to  .be  allowed. 
The  relief  was  denied  upon  the  ground  that  the  conditions  creat- 
ing the  deficit  was  tho  result  of  a  sudden  happening  producing  a 
cTisis  temporary  in  character,  which  the  Board  called  an  emer- 
gency. Why  an  increased  tax,  enhanced  cost  of  labor,  of  opera- 
tion, and  of  neces3ary  repairs,  should  be  called  an  emergency  soon 
to  bo  assuaged  like  a  sudden  flood,  is  not  apparent  to  us  either 
irom  the  evidence,  or  conditions  of  which  we  can  take  judicial 
notice;  nor,  as  the  Board  did,  can  we  assume  that  other  condi- 
tions will  shortly  exist.  Another  reason  given  for  the  action  of 
the  Board  is  that  no  deficit  in  the  cost  of  operation  exists,  based 
on  the  emergency  theory,  which  it  is  claimed  is  justified  by  the 
oi)inion  of  Mr.  Justice  Swayze  in  O'Brien  v.  Public  Utility 
Board,  92  K  J.  L.  44,  P.U.R.1919B,  865,  105  Atl.  132.  We  do 
not  find  in  that  opinion  anything  which  justifies  the  inference 
i?uggested  by  the  Commissioners,  that  the  learned  justice  was 
<lealing  with  an  emergency  condition.  The  only  question  deter- 
mined by  him  was  whether  an  increase  in  rates  was  justifiable 
raider  the  condition  then  existing,  and  the  reasons  are  equally  ap- 
plicable whether  the  increased  costs  of  wages  was  due  to  an  order 
of  the  United  States  Board  or  from  any  other  cause.  He  was  not 
dealing  with  a  theory,  but  with  actual  conditions,  where  the  in- 
crease of  proper  costs  of  operation  had  advanced  beyond  income, 
and  when  the  Board  had  fixed  a  rate  only  sufiBcient  to  provide  for 
cost  of  operation,  without  considering  a  return  on  the  capital  in- 
vested. In  support  of  the  conclusions  of  the  Board  that  the  pres- 
ent rate  is  sufficient  to  pay  cost  of  operation  and  fixed  charges  in 
the  present  emergency,  and  to  show  that  there  is  no  deficit  for 
that  purpose,  it  submits  a  schedule  of  actual  conditions  for  1920 
and  that  estimated  for  1921.  The  actual  deficit  for  1920  was 
1MJ.R.1921K. 
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$630,799  aUowing  $114,669  for  maintenance  instead  of  $800,- 

000  required  by  the  order  of  the  Board.  The  estimates  for  the 
year  1921  are  rather  speculative  than  reliable,  and  on  this  the 
Board  concludes  that  there  will  be  a  surplus,  not  now,  but  at  the 
end  of  the  year,  without  making  any  allowance  beyond  $800,000 
for  imperative  improvements  which  the  evidence  shows  will  ex- 
ceed at  least  $1,200,000.  So  that  assuming  the  estimate  of  the 
Board  is  correct  there  will  be  a  deficit  of  $400,000  if  the  service 
is  to  be  eflScient  and  safe  for  the  public  use,  without  taking  inte 
account  the  losses  for  1918,  1919,  and  1920  amounting  to  over 
$1,600,000.  If  this  be  called  an  emergency,  it  is  one  that  needa 
prompt  relief,  and  ought  not  to  be  postponed  until  the  Board  has 

1  cached  a  result  in  another  case  involving  the  fixing  of  a  just  and 
reasonable  rate  based  on  valuation.  The  prosecutor  is  entitled  to 
cost  of  operation,  and  fair  return  on  capital  invested  und<ir  the 
statute,  and  to  have  its  rights  determined  on  the  case  made  by  it 
in  this  proceeding. 

[1]  To  make  an  order  requiring  a  public  utility  to  set  apart 
yearly  a  depreciation  fund  of  a  fixed  amount  and  to  prevent  a 
compliance  by  refusing  the  income  necessary  for  that  purpose  is 
not  the  fixing  of  a  just  and  reasonable  rate.  The  question  is  not 
a  novel  one,  for  in  many  municipalities  in  other  states  the  rate 
has  been  fixed  at  10  cents,  sometimes  with  a  qualification  that 
tickets  of  a  given  quantity  shall  be  sold  at  a  less  rate,  but  all  hav- 
ing a  tendency  to  approximate  that  rate,  but  in  this  proceeding 
the  Board  did  nothing  along  that  liiie ;  it  merely  refused  to  do 
anything  to  advance  the  present  rate  which  the  evidence  shows  is 
not  just  and  reasonable  in  view  of  existing  conditions. 

Chief  Justice  White,  speaking  for  the  Supreme  Court  of  the 
United  States  in  Southern  Iowa  Electric  Co.  v.  Chariton,  254  U. 
S.  — ,  P.U.R1921D,  275,  41  Sup.  Ct.  Eep.  400,  65  L.  ed.  — ^ 
said  that  the  proposition  was  indisputable  "that  although  the  gov- 
ernmental agencies  having  authority  to  deal  with  the  subject  may 
fix  and  enforce  reasonable  rates  to  be  paid  public  utility  corpora- 
tions for  the  services  by  them  rendered,  that  power  does  not  in- 
clude the  right  to  fix  rates  which  are  so  low  as  to  be  confiscatory 
of  the  property  of  such  corporations." 

It  is  no  answer  to  this  critical:  situation  to  declare  that  the  util- 
ity company  is  overcapitalized  and  suffering  from  that  fact    The 

P.U.R.1921E. 
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fiituation  presented  here  is,  not  a  demand  based  upon  a  desire  for 
profits  upon  the  investment,  but  plainly  for  the  vital  purpose  of 
enabling  the  corporation  to  pay  its  operating  charges  and  upkeep 
and  thus  properly  continue  the  services  required  by  its  charter. 
[2]  The  court  has  no  power  to  fix  the  rate,  for  that  is  com- 
mitted to  the  Public  Utilities  Commissioners ;  but  where  the  or- 
der made  is  not  supported  by  the  evidence,  the  court  has  the  pow- 
er to  set  aside  the  order  and  remand  the  proceedings  to  the  Com- 
missioners to  fix  a  just  and  reasonable  rate  based  on  the  evidence, 
end  as  that  was  not  done  in  the  present  proceeding,  the  order 
should  be  set  aside  and  the  matter  remanded  to  the  consideration 
of  the  Board,  in  order  that  it  may  fix  a  just  and  reasonable  rate 
based  on  the  evidence  in  this  particular  proceeding,  and  for  that 
purpose  the  order  under  review  will  be  set  aside  and  the  proceed- 
ing remanded  to  the  Board  of  Commissioners  in  order  that  they 
may  approve  or  disapprove  in  whole  or  in  part  the  proposed  in- 
crease as  they  may  determine,  from  the  evidence  of  conditions 
existing,  to  be  sufficient  to  meet  the  necessary  cost  of  proper  and 
efficient  operation,  as  is  required  by  the  statute,  as  well  as  the  cost 
of  such  necessary  reparations,  as  the  safety  of  the  public  de- 
mands. 


OKI/AHOMA  supreme:  COURT. 

CITY  OF  BARTLPSVILLB 
CORPORATION  COMMISSION". 

[No.  12066.] 
(—  Okla.  — ,  199  Pac  396.) 

Mates  —  Schedules  —  Filing  of  —  Notice, 

1.  Rate  making  being  a  legislative  power,  notice  to  parties  affected 
by  an  order  of  the  Corporation  Commission  temporarily  increasing  gas 
rates  upon  application  of  a  public  service  company  need  not  be  given 
unless  specifically  required  by  the  statute. 

Sates  —  Schedules  —  Commission  order  —  Waiver  of  notice. 

2.  Where  a  party  is  entitled  by  statute  to  notice,  in  a  particular 
manner,  of  a  rate-making  order  made  by  the  Corporation  Commission, 
he  may  waive  the  statutory  manner  of  service  by  appearing  and  par- 
ticipating in  the  proceedings  in  which  the  order  is  made. 

P.U.R.1921E. 
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Rates  —  Potcer  of  Commissian  —  Temporary  rates. 

8.  The  rate-making  power  of  the  GommisBion  is  iK>t  limited  to  any 
particular  theory  or  method,  and  the  CommiBsion  may,  if  it  has  the 
necessary  facts  before  it,  prescribe  a  temporary  schedule  of  rates  to  be 
effective  until  the  Ck>mmi8sion  has  had  time  to  make  an  investigation 
and  a  valuation  of  the  property  of  the  public  utility. 

Bates  —  Power  of  state  —  Inherent  right  to  regulate, 

4.  The  power  to  regulate  rates  and  charges  rendered  the  public 
by  public  service  corporations  is  inherent  in  the  state,  and  is  a  neces- 
sary attribute  of  sovereignty. 

Constitutional  law  —  Potcer  of  state  —  Rate  regulation, 

5.  Section  7,  art.  18,  of  the  Constituticm  of  Oklahoma  expressly 
prohibits  the  surrender  by  the  state  government  of  the  power  to  regu* 
late  the  charges  for  public  services. 

Rates  —  Power  of  municipalities  —  Charter  provisions. 

6.  The  supreme  legislature  of  the  state  having  delegated  the  exclu- 
sive power  of  regulating  rates  for  gas  furnished  by  public  utilities 
to  the  Corporation  Commission,  the  state  has  such  a  sovereign  interest 
in  this  subject  of  legislation  as  to  preclude  the  cities  of  the  state  from 
entering  this  field  by  charter  provisions  or  otherwise. 

[June  14,  1921.] 

Headnotes  by  the  CoubtI 

Application  for  a  writ  of  prohibition  against  the  Corporation 
Commission ;  writ  denied. 

Appearances :  A.  0.  Harrison,  of  Bartlesville,  for  plaintiff  in 
error;  E.  S.  Eatliff,  of  Oklahoma  City,  for  defendant  in  error. 

Kane,  J. :  This  is  an  original  application  for  writ  of  prohibi- 
tion. The  cause  being  presented  upon  the  petition  of  the  plaintiff 
and  the  return  of  the  defendants,  we.must  look  to  these  pleadings 
alone  in  determining  the  questions  presented  for  consideration. 

From  the  petition  it  appears  that  the  Bartlesville  Gas  &  Elec- 
tric Company  filed  an  application  before  the  Corporation  Commis- 
sion praying  for  an  increase  of  gas  rates  in  the  city  of  Bartles- 
ville, Oklahoma ;  that  this  cause  was  duly  docketed  as  Cause  No. 
4137  and  set  for  hearing  before  the  Commission  at  10  o'clock 
A.  M.  on  the  7th  day  of  December,  1920 ;  that  on  the  15th  day  of 
December,  1920,  the  Corporation  Commission  entered  temporary 
Order  No.  1825,  establishing  certain  gas  rates  for  the  city  of 
Bartlesville  and  authorizing  the  Bartlesville  Gas  &  Electric  Com- 
pany to  place  said  rates  in  effect  from  said  date.     It  was  then 

allied  in  substance  that  the  order  of  the  Corporation  Commis- 
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fion  was  void  for  the  following  reasons:  (a)  That  said  order 
was  made  without  proper  notice  to  the  city  of  Bartlesville,  only 
eight  days  being  given,  and  that  it  was  made  without  the  neces- 
sary parties  being  in  court ;  (b)  that  before  fixing  the  rates  named 
in  Order  No.  1825  the  Corporation  Commission  failed  to  find  the 
valuation  of  the  property  of  the  Bartlesville  Gas  &  Electric  Com- 
pany used  in  supplying  gas  to  the  city  of  Bartlesville,  and,  there- 
fore, there  was  not  sufficient  evidence  before  said  Commission  to 
form  a  basis  for  the  order  complained  of;  (c)  that  the  city  of 
Bartlesville  has  the  exclusive  power  conferred  upon  it  by  the 
charter  of  said  city,  which  was  duly  adopted  and  approved  by  the 
Governor  of  the  state,  to  fix  and  regulate  the  rates  to  be  charged 
for  gas  within  such  municipality.  It  is  further  alleged  that  the 
Corporation  Commission  intends  to  continue  to  enforce  said  un- 
lawful and  void  order,  and  that  said  Bartlesville  Gas  &  Electric 
Company  intends  to  collect  said  unlawful  and  excessive  rates,  alid 
will  continue  to  do  so  unless  prohibited  and  restrained  by  this 
court,  and  that  the  enforcement  of  said  order  and  the  collection 
of  said  unlawful  and  excessive  rates  will  result  in  irreparable 
injury  and  detriment  to  the  city  of  Bartlesville  and  the  citizens 
thereof.    Wherefore  it  prays  a  writ  of  prohibition. 

The  response  of  the  defendants,  after  admitting  the  allegations 
of  the  petition  as  to  the  commencement  of  the  proceeding  before 
the  Corporation  Commission  and  entering  the  temporary  order  in- 
creasing gas  rates,  further  alleges,  in  substance,  that  although 
there  is  no  statute,  order,  or  regulation  of  the  state  of  Oklahoma 
requiring  notice  to  said  city  of  such  proceeding,  the  Corporation 
Commission  on  the  27th  day  of  November,  1920,  placed  in  the 
United  States  mail  copies  of  the  application  of  the  Bartlesville 
^^as  Electric  Company  together  wtih  notice  of  the  date  of  hearing 
thereof  addressed  to  the  mayor,  city  attorney,  and  the  Chamber  of 
Commerce  of  the  city  of  Bartlesville;  that  on  the  7th  day  of  De- 
comberj  1920,  the  date  said  temporary  order  was  entered,  the  city 
of  Bartlesville  appeared  by  the  city  attorney  and  moved  the  Com- 
mission to  require  applicants  to  make  their  application  more  def- 
inite and  certain  and  prayed  for  a  continuance  and  other  relief; 
that  after  due  hearing  the  Commission  sustained  the  motion  in 
part  and  overruled  the  same  in  so  far  as  it  prayed  for  a  continu- 
ance, in  this  wise,  to  wit,  that  said  applicant  was  permitted  to  in- 
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troduce  its  testimony  and  exhibits  subject  to  further  cross  exam- 
ination by  the  said  city  of  Bartlesville  or  any  other  party,  and 
thereupon  set  said  cause  for  further  hearing,  on  January  7th  to 
enable  the  said  city  to  examine  the  evidence  introduced  by  appli- 
cant and  to  prepare  a  response  thereto ;  that  thereafter  by  differ- 
ent orders  for  continuance  and  further  hearing  said  cause  was  set 
for  and  heard  in  part  on  January  7,  January  24,  January  26, 
and  February  17, 1921,  and  is  now  set  for  oral  argument  together 
with  other  cases  involving  the  same  general  subject  matter;  that 
nt  each  of  said  hearings  the  city  of  Bartlesville  has  been  afforded 
an  opportunity  to  be  present,  to  examine  or  cross  examine  wit- 
nesses, and  to  produce  evidence  and  has  been  present  by  its  city 
attorney  and  has  so  participated  therein;  that  at  the  hearing  held 
on  December  7, 1920,  the  Bartlesyille  Gas  &  Electric  Company  in 
open  court  made  application  for  permission  to  install  a  tem- 
porary rate  for  gas;  that  upon  the  evidence  then  before  it  as  to 
operating  costs  and  expenses  which  was  not  then  and  is  not  now 
disputed,  and  its  own  records  and  files,  the  Conmiission  entered  a 
temporary  order  against  which  this  application  for  a  writ  of  pro- 
hibition is  directed;  that  said  Order  No.  1825  is  temporary  in  its 
nature  and  intended  only  to  relieve  the  pressing  necessities  of  said 
company  and  to  enable  it  to  properly  perform  its  public  duties, 
and  such  order  is  and  was  subject  to  review  and  revision  by  rebate 
of  amounts  collected  or  otherwise  upon  the  final  determination  of 
this  cause.  The  defendants  admit  that  they  did  not  at  the  time 
of  entering  such  order  No.  1825  make  a  finding  as  to  the  value  of 
the  property  of  said  company  used  and  useful  in  its  business,  and 
does  not  understand  that  their  jurisdiction  to  make  a  temporary 
and  tentative  rate  order  such  as  was  made  in  said  cause  is  depend- 
ent upon  first  finding  a  valuation  of  the  applicant's  property  when 
the  evidence  shows  an  operating  loss  and  subject  to  future  revision 
when  a  final  valuation  and  rate  is  made.  Defendants  further 
deny  that  their  authority  and  jurisdiction  to  make  orders  affect- 
ing rates  to  be  charged  by  public  utilities  operating  wholly  or  in 
part  in  charter  cities  in  this  state  is  in  any  way  affected,  limited, 
or  diminished  by  any  provision  of  said  city  charter,  and  particu- 
larly by  the  provision  of  the  charter  of  the  city  of  Bartlesville  re- 
lied upon  herein.  Defendants  admit  th^t  they  have  no  intention 
P.U.R.1921E. 
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of  altering  or  changing  said  Order  1825  prior  to  the  final  submis^ 
sion  and  determination  of  said  cause,  and,  so  far  as  they  are  ad- 
vised, they  assume  that  said  Bartlesville  Gas  &  Electric  Company 
will,  until  otherwise  ordered,  continue  to  collect  the  rates  thereby 
authorized.  The  defendants  further  allege  that  the  applicant 
herein,  although  a  party  to  the  said  cause  before  the  Commission, 
has  not  attempted  to  appeal  from  said  Order  1825,  and  deny 
that  they  are  enforcing  said  Order  1825,  but  allege  the  fact  to  be 
that  said  order  is  permissive  only  in  its  nature,  and  has  been  al- 
ready entered,  and  that  no  appeal  has  been  perfected  therefrom, 
and  that  it  is  not  such  an  order  as  calls  for  or  permits  any  enforce- 
ment by  the  Commission. 

In  the  presentation  of  the  cause  it  seems  that  the  allegations  of 
the  response  are  taken  as  true,  and  it  is  conceded  the  pleadings 
present  for  consideration  the  following  propositions  of  law: 

(1)  Was  the  temporary  order  increasing  rates  void  because  not 
based  upon  sufficient  notice  ? 

(2)  Was  the  temporary  order  void  because  the  Commission 
failed  to  find  the  valuation  of  the  company's  plant  before  entering 
the  same  ? 

(3)  Is  the  sole  power  to  fix  the  rate  involved  vested  in  the  city 
of  Bartlesville  by  the  provisions  of  ite  charter  which  so  provides, 
notwithstanding  a  conflicting  state  statute  which  vests  the  power 
in  the  Corporation  Commission  ? 

[1,  2]  On  the  question  of  notice  we  are  unable  to  find  any 
constitutional  provision  or  legislative  enactment  requiring  notice 
to  be  served  upon  a  municipality  as  such  in  a  ratemaking  pro- 
ceeding of  this  kind.  Section  18,  art  9,  Williams'  Constitution, 
relied  upon  by  counsel  for  plaintiff,  requires  no  such  notice.  The 
first  part  of  this  section  provides  in  substance  that  before  the 
Commission  shall  prescribe  or  fix  any  rate  directed  against  any 
one  or  more  companies  by  name  the  company  or  companies  to  be 
affected  by  such  rate  shall  first  be  given  at  least  ten  days'  notice 
of  the  time  and  place  the  hearing  shall  be  held.  Conceding  that 
the  order  complained  of  is  directed  against  a  company  by  name, 
clearly  the  plaintiff  is  not,  by  the  terms  of  the  provision,  entitled 
to  notice,  and  the  company  affected  is  not  entitled  to  the  prescribed 

notice  because  the  order  was  entered  upon  the  application  of  the 
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company  itself.  Another  part  of  the  same  section  provides  that 
before  the  Commission  shall  make  and  prescribe  any  general  or- 
der, rule,  regulation,  or  requirement  not  directed  against  a  spe- 
cific company  by  name,  such  order  shall  first  be  published  in  sub- 
stance, not  less  than  once  a  week,  for  four  consecutive  weeks  in 
one  or  more  of  the  newspapers  of  general  circulation  published  in 
the  county  in  which  the  capital  of  this  state  may  be  located,  to- 
gether with  the  notice  of  the  time  and  place  when  and  where  the 
Commission  will  hear  any  objections  which  may  be  urged  by  any 
person  interested  against  the  proposed  order,  rule,  regulation,  or 
requirement.  As  the  present  order  necessarily  affects  the  gas- 
using  public,  it  probably  falls  more  nearly  under  the  purview  of 
the  latter  part  of  the  section.  It  will  be  observed  that  the  first  part 
of  the  section  does  not  provide  for  serving  notice  upon  any  one  ex- 
cept the  company  or  companies  to  be  affected,  while  the  second 
part  of  the  section  provides  for  notice  by  publication  where  the 
order  is  general  and  affects  the  public  at  large. 

It  must  not  be  overlooked  that,  rate  making  being  a  legislative 
power,  notice  to  parties  affected  by  an  order  of  the  Corporation 
Commission  temporarily  increasing  gas  rates  upon  application  of 
a  public  service  company  need  not  be  given  unless  specifically  re- 
quired by  the  statute.  Hine  v.  Wadlington,  27  Okla.  285,  111 
Pac.  643 ;  Re  Intrastate  Express  Rates,  40  Okla.  237,  138  Pac 
o82;  Simpson  v.  Shepard,  230  U.  S.  352,  33  Sup.  Ct.  Rep.  729, 
57  L.  ed.  1511,  48  L.R.A.(KS.)  1151,  Ann.  Cas.  1916A,  18. 
But,  conceding  that,  the  municipal  corporation  was  entitled  to  no- 
tice and  to  intervene  in  behalf  of  itself  and  its  gas  using  inhabit- 
ants for  the  purpose  of  urging  objections  against  the  proposed  or- 
der, did  not  its  appearance  and  participation  in  the  present  pro- 
ceeding, coupled  with  its  motion  for  continuance,  constitute  a 
waiver  of  service  of  summons  upon  it  in  the  particular  manner 
prescribed  by  the  act  ?    We  think  it  did. 

The  response  of  the  defendant  shows  that  notice  was  mailed  on 
November  27th,  for  a  hearing  on  December  7th.  The  petition  ad- 
mits that  eight  days'  notice  was  had.  The  response  shows  that 
plaintiff's  motion  for  a  continuance  of  the  whole  cause  on  Decem- 
ber 7th  was  denied,  and  that  the  company  was  permitted  to  intro- 
duce evidence  and  then  a  continuance  imtil  January  7th  was  had 
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to  give  the  city  an  opportunity  to  prepare  for  cross  examination  of 
the  company's  witnesses  and  to  prepare  its  defense,  and  that 
thereafter  various  hearings  were  had  in  which  the  city  partici- 
pated. It  seems  clear  to  us  that  such  appearance  and  participa- 
tion in  the  proceedings  waives  the  defect  of  notice  complained  of, 
if  in  fact  there  was  any  such  defect. 

[3]  The  plaintiff's  second  ground  for  relief  that  the  temporary 
rate  in  question  was  made  without  finding  the  valuation  of  the 
company's  property  is  also  untenable.  In  support  of  this  conten- 
tion counsel  for  plaintiff  cite  the  case  of  Oklahoma  City  v.  Cor- 
poration Commission,  80  Okla.  194, 195  Pac.  498,  wherein  it  was 
held  that  the  first  essential  in  fixing  rates  is  to  determine  the  val- 
uation of  the  property  and  then  to  determine  whether  the  rate  is 
reasonable.  We  do  not  think  this  case  is  in  point  in  the  case  at 
bar.  The  rule  announced  in  that  case  is  applicable  where  a  rea- 
sonable return  upon  the  investment  is  being  sought  by  the  public 
utility  company.  But  this  rule  does  not  apply  where,  as  in  the 
case  at  bar,  the  Commission  by  a  temporary  order  is  merely  seek- 
ing to  fix  a  rate  that  will  pay  operating  expenses  pending  an  ap- 
plication for  a  permanent  increase  of  rates.  Necessarily  before 
the  Commission  can  fix  a  rate  for  the  purpose  of  allowing  a  rea- 
sonable return  upon  the  entire  investment  of  a  public  service  com- 
pany the  valuation  of  the  investment  must  be  shown,  but,  where 
the  record  shows  an  entire  failure  of  the  rate  in  force  to  pay  the 
operating  expenses  of  the  company,  and  the  temporary  rate  is 
fixed  to  enable  the  company  to  continue  its  public  duties  pending 
an  investigation,  it  would  be  imreasonable  to  require  evidence  of 
tlie  value  of  the  company's  property  before  such  an  order  could 

be  made. 

In  Ee  Intrastate  Eates,  supra;  it  was  held  that  a  rate  fixed 

upon  the  comparison  of  rate  theory,  and  not  upon  valuation, 

would  be  upheld. 

In  Muskogee  Gas  &  El.  Co.  v.  State,  —  Okla.  .— ,  P.U.R. 

19200,  806,  18G  Pac.  730,  it  was  held; 

'*The  ratcmaking  power  of  the    .     •     •     Gonunission  is  not 

limited  to  any  particular  theory  or  method,  and  the  Commission 

may,  if  it  has  the  necessary  facts  before  it,  prescribe  a  temporary 

schedule  of  rates  to  be  effective  until  the  Commission  has  had 
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time  to  make  an  investigation  and  a  valuation  of  tte  property  of 
the  public  utility.'^ 

The  following  cases  from  other  jurisdictions  are  in  point  to  the 
same  effect:  O'Brien  v.  Public  Utility  Comrs.  92  N.  J.  L.  687, 
P.U.E.1919D,  774,  106  Atl.  414;  Hartford  v.  Connecticut  Co. 
P.U.R1918C,  611,  626;  Re  City  Light  &  Traction  Co.  P.U.E. 
1918F,  938,  943. 

Article  11,  §  6,  of  the  city  charter,  under  which  it  is  claimed 
the  city  of  Bartlesville  has  the  exclusive  right  to  regulate  rates 
charged  for  public  services  by  a  gas  company,  reads  as  follows : 

"The  city  of  Bartlesville  shall  have  the  power  by  ordinance  to 
fix  and  regulate,  from  time  to  time,  reasonable  rates,  fares,  tolls 
and  charges,  to  be  charged  or  exacted  for  public  services  by  tele- 
phone, gas,  electric  light,  and  street  railway  companies,  and  by 
any  and  all  other  persons  or  corporations  operating  under  a  grant, 
franchise  or  license  from  the  city ;  and  to  prescribe  the  quality  of 
the  service ;  and  the  value  of  any  franchise  conferred  by  this  city 
shall  not  be  considered  in  the  computation  of  what  shall  be  con- 
sidered reasonable  rates  for  compensation.'* 

[4]  It  is  claimed  that,  although  the  l^islatnre  of  the  state  by 
chapter  93,  Sess.  Laws  1913,  p.  150,  conferred  upon  the  Corpora- 
tion Commission  generally  power  to  fix  gas  rates  throughout  the 
state,  this  act  is  superseded  by  the  foregoing  provision  of  the  char- 
ter by  virtue  of  §  3a  of  article  18,  Williams'.  Constitution,  which 
provides : 

"Any  city  containing  a  population  of  more  than  two  thousand 
inhabitants  may  frame  a  charter  for  its  own  government,  consist- 
ent with  and  subject  to  the  Constitution  and  laws  of  this  state. 
•  .  .  Upon  such  approval  it  shall  become  the  organic  law  of 
such  city  and  supersede  any  existing  charter  and  all  amendments 
thereto  and  all  ordinances  inconsistent  with  it." 

This  section  of  the  Constitution  was  vitalized  by  §  539,  R.  L. 
1910,  which  provides: 

"When  a  charter  for  any  city  of  this  state  shall  have  been 
framed,  adopted  and  approved  according  to  the  provisions  of  this 
article,  and  any  provisions  of  such  charter  shall  be  in  conflict  with 
any  law  or  laws  relating  to  cities  in  force  at  the  time  of  the  adop- 
tion and  approval  of  such  charter,  the  provisions  of  such  charter 
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shall  prevail  and  be  in  full  force,  notwithstanding  such  conflict, 
and  shall  operate  as  a  repeal  or  suspension  of  sucli  state  law  or 
laws  to  the  extent  of  such  conflict;  and  such  state  law  or  laws  shall 
not  thereafter  be  operative  in  so  far  as  they  are  in  conflict  with 
such  charter:  Provided,  that  such  charter  shall  be  consistent 
with  and  subject  to  the  provisions  of  the  Constitution,  and  not  in 
conflict  with  the  provisions  of  the  Constitution,  and  laws  relating 
to  the  exercise  of  the  initiative  and  referendum,  and  other  gener- 
al laws  of  the  state  not  relative  to  cities  of  the  first  class." 

In  our  judgment  this  contention  is  wholly  untenable.  It  ia 
based  upon  the  assumption  that  fixing  gas  rates  to  be  paid  by  the 
inhabitants  of  an  incorporated  city  is  a  matter  of  such  purely  mu- 
nicipal concern  that  the  supreme  legislature  has  no  interest  there- 
in superior  to  the  interest  of  the  chartered  city.  It  has  been  held 
that  charters  adopted  under  this  section  of  the  Constitution  can 
only  run  current  to  and  never  counter  to  the  general  laws  of  the 
state  in  the  following  circumstances :  Touching  control  of  the  free 
public  school  system,  in  Board  of  Education  of  Ardmore  v.  State 
ex  rel.  Best,  26  Okla.  366, 109  Pac.  563 ;  touching  local  taxes  for 
police  protection  in  Eogers  v.  Bass  &  Harbour  Co.  64  Okla.  321, 
168  Pac.  212 ;  touching  improvements  of  public  streets  and  high- 
vays  in  Coleman  v.  Frame,  26  Okla.  193, 109  Pac.  928,  31  L.E.A. 
(^.S.)  556;  touching  control  of  municipal  police  in  State  ex  rel. 
Bums  V.  Linn,  49  Okla.  526,  153  Pac.  826,  Ann.  Cas.  1918B, 
139;  touching  taxation  in  Thurston  v.  Caldwell,  40  Okla.  206, 
137  Pac.  683.  In  all  of  these  cases  and  many  others  to  the  same 
effect  which  might  be  cited  it  was  held  that,  notwithstanding  the 
municipal  character  of  the  subjects  under  consideration,  the  state 
has  a  sovereign  interest  in  their  management  and  control  which 
cannot  be  interfered  with  by  conflicting  provisions  of  municipal 
charters.  It  seems  to  us  that  the  reasoning  upholding  the  ruling 
of  the  court  in  these  cases  inevitably  leads  to  the  same  conclusion 
in  the  case  at  bar. 

Pawhuska  v.  Pawhuska  Oil  &  Gas  Co.  64  Okla.  214,  P.U.K. 

1917F,  226,  166  Pac.  1058,  affirmed  by  the  Supreme  Court  of 

the  United  States,  in  Pawhuska  v.  Pawhuska  Oil  &  Gas  Co.  250 

U.  S.  394,  P.U.E.1919E,  178,  39  Sup.  Ct  Eep.  526,  63  L.  ed. 

1054,  is  another  case  strongly  in  point.  In  that  case  the  city  of 
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Pawhuska  complained  of  an  order  of  the  Corporation  Commis- 
sion regulating  the  rates  and  services  of  a  gas  company  engaged  in 
supplying  natural  gas  to  the  city  and  its  inhabitants.  The  com- 
pany had  a  franchise,  granted  by  the  city  in  1909,  which  entitled 
it  to  have  its  pipe  lines  in  the  streets  and  alleys  of  the  city,  and 
which  provided  that  the  gas  shall  be  supplied  at  flat  or  meter 
rates,  at  the  option  of  the  consumer,  and  that  the  rate  shall  not  be 
in  excess  of  fixed  standards. 

[5]  When  the  franchise  was  granted  there  was  a  provision  in 
the  state  Constitution  (article  18,  §  7)  reading: 

"No  grant,  extension,  or  renewal  of  any  franchise  or  other  use 
of  the  streets,  alleys,  or  other  public  grounds  or  ways  of  any  mu- 
nicipality shall  divest  the  state,  or  any  of  its  subordinate  subdivi- 
sions, of  their  control  and  regulation  of  such  use  and  enjoyment. 
Nor  shall  the  power  to  regulate  the  charges  for  public  service  be 
surrendered;  and  no  exclusive  franchise  shall  ever  be  granted." 

There  also  was  a  statutory  provision  (Eev.  Stat.  1903,  §  398; 
Rev.  Laws  1910,  §  593)  declaring: 

"All  such  grants  shall  be  subject  at  all  times  to  reasonable  reg- 
ulations by  ordinance  as  to  the  use  of  streets  and  prices  to  be  paid 
for  gas  or  light" 

Subsequently  the  state  legislature  adopted  an  act  (chapter  93, 
§  2,  Sess.  Laws  1913)  which  provides  that  the  Corporation  Cona- 
mission  shall  have  general  supervision  over  all  public  utilities 
with  power  to  fix  and  establish  rates  and  to  prescribe  rules,  re- 
quirements, and  regulations  affecting  the  service.  It  was  under 
this  act  and  after  a  full  hearing  on  the  petition  presented  by  the 
gas  company  that  the  order  in  question  in  the  principal  case  as 
well  as  the  order  in  the  case  at  bar  was  made.  The  order  abro- 
gated all  flat  rates,  increased  the  meter  rates,  required  that  gas  be 
sold  through  meters  to  be  supplied  and  installed  at  the  company's 
expense,  and  recited  that  the  evidence  produced  at  the  hearing 
disclosed  that  the  franchise  rates  had  become  inadequate  and  un- 
remunerative,  and  that  supplying  gas  at  flat  rates  was  productive 
of  wasteful  use.  Dealing  with  this  contention  the  state  court, 
while  fully  conceding  that  the  early  statute  delegated  to  the  city 
the  authority  claimed  by  it,  held  that  this  delegation  was  to  en- 
dure only  until  such  time  as  the  state  saw  fit  to  exercise  its  para- 
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Tnotmt  authority;  that  under  the  Constitution  the  legislature 
could  withdraw  that  authority  from  the  city  whenever  in  its  judg- 
ment the  public  interest  would  be  subserved  thereby,  and  that  it 
was  effectively  withdrawn  from  the  city  and  confided  to  the  Cor- 
poration Commission  by  the  Act  of  1913  supra. 

In  another  case,  South  McAlester-Eufaula  Teleph.  Co.  v.  State 
^x  rel.  Baker-Eeidt  Mercantile  Co.  25  Okla.  524,  106  Pae.  962, 
it  was  said: 

"That  the  power  to  regulate  ihe  charges  for  public  service  by 
Tnunicipal  corporations  is  a  power  which  it  was  the  intention  of 
the  framers  of  the  Constitution  should  be  exercised  by  the  sover- 
eign power  only  is  further  evidenced  by  §  7  of  article  18,  entitled 
^Mimicipal  Corporation,'  which  provides  that : 

"JS'o  grant,  extension,  or  renewal  of  any  franchise  or  other  use 
of  the  streets,  alleys,  or  other  public  grounds  or  ways  of  any  mu- 
nicipality shall  divest  the  state  or  any  of  its  subordinate  subdivi- 
•aions,  of  their  control  and  regulation  of  such  use  and  enjoyment. 
Nor  shall  the  power  to  regulate  the  charges  for  public  service  be 
surrendered,  and  no  exclusive  franchise  shall  ever  be  granted.'' 

[6]  The  supreme  legislature  of  the  state  having  seen  fit  to  place 
the  power  of  regulating  rates  for  gas  furnished  by  public  utilities 
in  the  Corporation  Commission,  in  our  judgment  the  state  has 
«uch  a  sovereign  interest  in  this  subject  of  legislation  as  to  pre- 
•elude  the  chartered  cities  of  the  state  from  entering  the  field  by 
■charter  provisions. 

For  the  reasons  stated,  the  writ  of  prohibition  is  denied. 

Harrison,  C.  J.,  and  Miller  Johnson,  and  Kennamer,  JJ., 
-concur. 


WISCONSIN  RAIIiROAB  COMBHSSION. 

EE  AMERICAN  DISTEICT  TELEGRAPH  COMPANY. 

[R-2740.1 

JPuhlio  utWHea  —  What  constitute  —  Burglar  and  fire  alarm  con%' 
panics. 

A  company  opeating  a  fire,  sprinkler,  and  burglar  alarm  system, 
which  gives  protective  service  of  various  kinds  by  means  of  telegraphic 
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signal  apparatus,  but  which  does  not  transmit  any  messages  commer- 
cially, is  not  a  public  utility  within  the  jurisdiction  of  the  Wisconsin 
Ck>mmi8sion. 

[August  31,  1921.] 

Applioation  for  the  approval  of  a  schedule  of  alarm  system 
charges;  proceeding  dismissed  for  lack  of  jurisdiction. 

By  the  Commission:  On  February  15,  1921,  there  was  sub- 
mitted, at  the  request  of  the  Commission,  the  schedule  of  charges 
of  the  American  District  Telegraph  Company  of  Milwaukee 
made  effective  by  that  company  January  1,  1920.  At  the  time 
when  this  schedule  containing  an  increase  in  charges  was  pro- 
posed by  the  company,  the  Commission  received  a  number  of 
complaints.  Inquiries  were  made  whether  or  not  this  new 
schedule  of  charges  had  been  approved  and  authorized  by  the 
Commission.  It  was  then  claimed  by  the  company  that  the 
service  which  it  rendered  did  not  come  imder  the  jurisdiction 
of  the  Commission,  and  the  rate  schedule  was  submitted  under 
protest  with  the  imderstanding  that  a  hearing  would  be  held  and 
the  Commission  would,  in  a  formal  way,  pass  upon  this  question 
of  jurisdiction. 

A  hearing  was  held  at  the  Conmiission's  offices  in  Madison 
March  18,  1921,  at  which  the  following  appearances  for  the 
American  District  Telegraph  Copapany  were  entered:  Honor- 
able A.  G,  Zimmerman,  attorney;  Bufus  B.  Smith,  associate 
attorney;  and  Clarence  0.  Johnson,  vice  president  At  that 
hearing  no  testimony  or  evidence  was  introduced  relating  to  ike 
company's  rates  or  earnings,  but  extensive  testimony  was  pre- 
sented showing  the  character  of  the  service  which  the  company 
performed,  and  subsequently  arguments  were  made  covering  the 
legal  questions  involved. 

The  American  District  Telegraph  Company  of  Milwaukee  was 
incorporated  under  the  laws  of  the  state  of  Wisconsin  February 
9,  1893.  Prior  to  1911  the  company  conducted  and  maintained 
a  messenger  system.  Since  that  time,  however,  such  service  has 
not  been  furnished  by  the  company,  and  it  appears  that  the  oper- 
ations of  the  company  are  limited  to  signal  servica  The  sole 
business  of  the  company  now  consists  of  furnishing  fire  and 
burglar  protection  service  to  manufacturers  and  mercantile  estab- 
lishments.   Four  general  classes  or  types  of  service  are  furnished : 
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1.  Night  Watch  and  Fire  Alarm  Service. 

Certain  manufacturing  and, mercantile  establishments  employ 
watchmen  to  go  over  their  premises  once  an  hour  in  order  to 
detect  the  presence  of  fire  or  burglars.  In  order  that  a  proper 
check  may  be  kept  on  such  watchmen,  the  American  District 
Telegraph  Company  installs  call  boxes  at  different  points  through- 
out the  premises  each  having  a  different  code  signal.  These  call 
boxes  are  connected  to  circuits  running  to  the  company's  central 
oflSce.  The  watchman  is  required  to  report  at  these  several  boxes 
in  regular  order  using  a  specially  designed  key  which  sends  to 
the  central  office  a  code  signal  which  is  automatically  printed  on 
a  tape  indicating  that  the  watchman  reported  at  a  certain  location 
on  the  premises  at  a  particular  time.  These  signals  are  trans- 
cribed by  the  company  on  a  report  sheet  which  is  sent  to  the 
subscriber  in  the  morning  so  that  he  may  have  a  record  of  the 
service  which  the  watchman  has  performed  during  the  night 

The  central  office  of  the  American  District  Telegraph  Com- 
pany supervises  at  the  same  time  the  movements  of  the  watchman 
during  the  hours  when  he  is  on  duty.  If  these  signals  fail  to 
come  in  at  the  office  at  the  time  when  they  are  expected,  a  run- 
ner employed  by  the  company  is  sent  out  to  the  premises  to 
locate  the  watchman  and  find  out  why  the  signals  are  not  trans- 
mitted. If  the  nmner  finds  the  watchman  missing  or  disabled, 
it  is  his  duty  to  stay  there  and  guard  the  premises  until  the 
subscriber  can  be  notified  to  furnish  a  substitute.  If  the  regular 
watchman  discovers  a  fire,  this  same  system  is  used  to  send  in 
an  alarm  to  the  company's  central  office  which  immediately 
notifies  the  fire  department. 

S.  Burglar  Alarm  System. 

This  service  is  furnished  by  installing  on  doors  and  windows 

and  other  places  of  entrance  to  a  building  electrical  attachments 

and  devices  which  are  on  a  circuit  connected  with  the  central 

office  of  the  American  District  Tel^raph  Company.     If  doors 

and  windows  are  opened  after  the  premises  are  closed  for  the 

night,  a  signal  is  transmitted  to  the  central  office  indicating 

that  there  is  a  disturbance  on  the  system.    Upon  receipt  of  such 

a  signal,  the  company  dispatches  its  runners  to  the  premises  to 

make  an  investigation.    If  any  unauthorized  persons  are  found 
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on  the  premises,  the  runner  holds  them  until  they  can  be  turned 
ever  to  the  police  department.  Such  burglar  alarm  service  is 
usually  rendered  where  r^ular  watchmen  are  not  maintained. 

S.  Sprinkler  Supervisory  Service, 

In  industrial  establishments  where  sprinkler  systems  are  in- 
stalled, the  American  District  Telegraph  Company  furnishes  a 
system  of  electrical  attachments  which  furnish  a  check  on  the 
equipment  of  the  sprinkler  system.  Absolute  information  is 
obtained  whether  the  shut  off  valves  are  in  working  order  and 
whether  the  water  in  the  gravity  tank  is  maintained  at  the 
proper  level.  Through  this  system  of  signals  the  subscriber  is 
assured  that  the  sprinkler  system  is  in  satisfactory  operating 
condition  at  all  times. 

-^  Aviimiatic  Fire  Alarm  Service. 

This  consists  of  the  installation  on  the  ceilings  of  commercial 
and  industrial  establishments  of  thermostatic  devices  of  various 
kinds.  These  instruments  are  sensitive  to  heat  conditions,  and 
in  case  of  fire  they  operate  automatically,  and  being  attached  to 
a  circuit  running  to  the  central  office  of  the  company,  transmit 
to  the  central  office  a  signal  indicating  that  fire  has  broken  out 
on  the  subscriber's  premises,  and  the  central  office  immediately 
notifies  tiie  fire  department  which  is  then  promptly  dispatched 
to  the  premises.  Such  systems  are  usually  found  where  watch- 
men are  not  employed. 

This  in  brief  covers  the  character  of  service  furnished  by  the 
American  District  Telegraph  Company  in  the  city  of  Milwaukee- 
This  signal  service,  it  appears,  is  conducted  mainly  over  tele- 
phone and  telegraph  wires  leased  by  the  American  District 
Telegraph  Company  from  the  several  telephone  and  telegraph 
companies  operating  in  that  vicinity,  and  the  charges  made  by 
the  company  to  subscribers  depend  in  each  instance  upon  the 
type  and  character  of  service  which  is  being  furnished.  The 
distance  from  the  central  office  and  other  factors  are  considered 
in  working  out  such  contracts.  Between  three  and  four  hundred 
Fubscribers  in  the  city  of  Milwaukee  receive  service  of  these 
several  kinds. 

Whatever  jurisdiction  this  Commission  may  have  over  the 

r.U.R.1921E. 


Digitized  by 


Google 


RE  AMERICAN  DISTRICT  TELEG.  CO.  623 

service  and  rates  charged  by  public  service  corporations  must 
be  found  definitely  set  forth  in  the  statutes  enacted  by  the  legis- 
lature. These  statutes  are  generally  referred  to  as  the  Public 
Utilities  Law  and  the  Railroad  Law.  Section  l797pi-l  defines  in 
a  comprehensive  manner  the  character  of  service  over  which  the 
Commission  has  jurisdiction  under  the  Public  Utilities  Law: 

"The  term  'public  utility'  as  used  in  §§  1797m-l  to  1797m. 
109,  inclusive,  shall  mean  and  embrace  every  corporation,  com- 
pany, individual,  association  of  individuals,  their  lessees,  trustees, 
or  receivers  appointed  by  any  court  whatsoever,  and  every  town, 
village,  or  city  that  now  or  hereafter  may  own,  operate,  manage, 
or  control  any  plant  or  equipment  or  any  part  of  a  plant  or 
equipment  within  the  state,  for  the  conveyance  of  telephone 
messages  or  for  the  production,  transmission,  delivery  or  furnish- 
ing of  heat,  light,  water,  or  power  either  directly  or  indirectly 
to  or  for  the  public,  or  that  now  or  hereafter  may  own,  operate, 
manage,  or  control  any  toll  bridge  wholly  within  the  stata^' 

It  is  quite  evident  from  a  study  of  4his  section  that  the  kind 
of  signal  service  which  the  American  District  Telegraph  Com- 
pany furnishes  does  not  fall  within  the  provisions  of  this  statute. 
This  service  cannot  be  regarded  as  a  telephone  message,  nor  by 
any  stretch  of  the  imagination  can  it  be  regarded  as  the  "pro- 
duction, transmission,  delivery,  or  furnishing  of  heat,  light, 
water,  or  power." 

The  only  other  possible  source  of  jurisdiction  must  therefore 
be  contained  in  the  so-called  Railroad  Law.  Section  1797-2 
reads  as  follows: 

"The  term  'railroad'  as  used  herein  shall  mean  and  embrace 
f^ll  corporations,  companies,  individuals,  associations  of  in- 
dividuals, their  lessees,  trustees,  or  receivers  (appointed  by  any 
court  whatsoever)  that  now,  or  may  hereafter,  own,  operate, 
manage  or  control  any  railroad  or  part  of  a  railroad  as  a  common 
carrier  in  this  state,  or  cars,  or  other  equipment  used  thereon, 
or  bridges,  terminals  or  sidetracks,  used  in  connection  therewith, 
whether  owned  by  such  railroad  or  otherwise,  and  also  all  street 
and  interurban  railway  companies. 

fa)  The  term  'railroad'  whenever  used  herein  shall  also  mean 
and  embrace  express  companies,  telegraph  companies,  and  dis- 
trict telegraph  messenger  companies,  and  all  duties  required  of 
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and  penalties  imposed  upon  any  railroad  or  any  officer  or  agent 
thereof,  shall,  in  so  far  as  the  same  are  applicable,  be  required 
of  and  imposed  upon  express  companies,  telegraph  companies, 
and  district  telegraph  messenger  companies,  and  their  officers  and 
agents,  and  the  Commission  shall  have  the  power  of  supervision 
«nd  control  of  express  companies,  telegraph  companies,  and  dis- 
trict telegraph  messenger  companies  to  the  same  extent  as 
railroads. 

(b)  The  provisions  of  §§  1797-1  to  1797-38,  inclusive,  shall 
apply  to  the  receiving,  trauMnitting,  and  delivering  of  mes- 
sages by  telegraph,  and  to  all  charges  connected  therewith,  and 
to  the  transportation  of  passengers  and  property  between  points 
within  this  state,  and  to  the  receiving,  switching,  delivering, 
storing,  and  handling  of  such  property,  and  to  all  charges  con- 
nected therewith,  and  shall  apply  to  all  railroad  corporations,  ex- 
press companies,  telegraph  companies,  car  companies,  sleeping 
car  companies,  freight  and  freight  line  companies,  and  to  all 
associations  of  persons  whether  incorporated  or  otherwise,  that 
shall  do  business  as  common  carriers  upon  or  over  any  line  of 
railroad  within  this  state,  and  to  any  common  carrier  engaged 
in  the  transportation  of  passengers  or  property  wholly  by  rail 
or  partly  by  rail  and  partly  by  water." 

The  only  question  which  arises  in  the  construction  of  this 
statute  is  whether  the  service  performed  as  described  above  by 
the  American  District  Telegraph  Company  is  tel^raph  service 
within  the  meaning  of  this  statute  or  whether  the  company  falls 
in  the  category  of  a  ^'district  telegraph  messenger  company." 

In  passing  on  this,  the  Commission  must  be  guided  and  con- 
trolled wholly  by  the  character  of  service  rendered.  A  telegraph 
company  is  generally  regarded  as  a  company  that  collects,  trans- 
mits, and  delivers  messages  from  one  patron  to  another,  collect- 
ing tolls  for  the  entire  service.  Such  messages  are  usually  trans- 
mitted between  individuals  in  different  cities  within  a  state  or 
between  states  throughout  the  coimtry  generally.  A  district 
telegraph  messenger  company,  on  the  other  hand,  is  a  company 
which  maintains  a  system  of  electric  call  boxes  installed  in  sub- 
scribers' premises  for  the  purpose  of  summoning  messengers 
from  the  office  of  the  district  company  to  run  errands,  pick  up 
and  deliver  messages,  distribute  advertising,  and  things  of  that 
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kind.  It  is  our  understanding  that  the  term  ''district*'  is  used 
in  this  connection  to  indicate  tiiat  there  is  a  limited  area  within 
which  this  service  is  conducted.  It  appears  very,  clearly  from 
the  description  of  the  service  performed  by  the  American  Dis- 
trict Tel^raph  Company  that  its  work  may  not  be  regarded  as 
tel^aphic  work  nor  messenger  work  in  the  sense  just  outlined. 

Other  Commissions  which  have  had  this  same  question  before 
them  have  come  to  similar  conclusions.  The  New  York  Public 
Service  Commission,  Second  District,  in  Browne  v.  National 
Dist.  Teleg.  Co.  P.U.R1921A,  113,  held  that  a  company  operat- 
ing a  fire  and  burglar  alarm  system  which  gave  protective  service 
of  various  kinds  by  means  of  telegraphic  or  telephonic  apparatus 
but  which  did  not  trabsmit  any  messages  commercially  nor  render 
service  to  the  public  generally  was  not  a  telephone  corporation 
over  which  the  jurisdiction  of  the  Commission  extended. 

This  same  question  was  decided  by  the  Indiana  Public  Serv- 
ice Commission  in  the  case  of  J.  F.  Darmody  Co.  v.  American 
Dist.  Teleg.  Co.  P.U.Ra920E,  726.  The  Indiana  Commission, 
after  describing  the  various  kinds  of  service  rendered  by  the 
company,  held  that  such  services  were  not  such  as  were  con- 
templated by  the  Indiana  statute  giving  the  Commission  juris- 
diction oyer  telegraph  and  telephone  companies,  and  for  that 
reason  the  case  was  dismissed  for  want  of  jurisdiction.  Section 
1  of  the  Public  Service  Commission  Act  of  Indiana  defines  a 
public  utility  as  follows:  "Every  corporation  .  .  .  that  now 
or  hereafter  may  own,  operate,  manage,  or  control  .  •  .  any 
plant  or  equipment  within  the  state  for  the  conveyance  of 
tel^raph  or  telephone  messages  .  •  •  either  directly  or  in- 
directly to  or  for  the  public." 

In  this  connection  it  should  bo  noted  that  the  Massachusetts 
Public  Service  Commission  has  held  that  it  had  jurisdiction  over 
the  service  of  "stock  ticker"  companies:  Stock  Ticker  Case, 
P.TJ.R.1915E,  1068.  But  the  section  upon  which  the  Massa- 
chusetts Commission  based  its  jurisdiction  is  very  much  broader 
in  scope  than  the  language  used  in  the  Wisconsin  statutes.  The 
Massachusetts  Act  gives  the  Commission  jurisdiction  over  "the 
transmission  of  intelligence  within  the  commonwealth  by  elec- 
tricity, by  means  of  telephone  lines  and  telegraph  lines  or  any 

other  method  or  system  of  communication  .  .  ."  The  Ohia 
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Commission  also  assumed  jurisdiction  over  "base-ball  ticker 
service."  Lang  v.  Western  TJ.  Tel^.  Co.  P.U.R.1918D,  451. 
The  Ohio  Public  Utility  Act  is  again  much  broader  in  scope; 
it  provides  that  the  term  "public  utility''  shall  include  "telephone, 
telegraph,  messenger,  and  signal  companies." 

After  considering  all  of  these  facts  and  after  making  a  care- 
ful study  of  the  statutes  whence  this  Commission  derives  its 
jurisdiction,  we  must  conclude  that  the  rates  and  character  of 
Service  rendered  by  the  American  District  Telegraph  Company 
of  Milwaukee  are  not  within  our  control  or  supervision  and  that 
for  want  of  jurisdiction  the  pending  case  must  be  dismissed. 

It  is  therefore  ordered  that  thb  proceeding  be  and  the  same 
is  hereby  dismissed. 

Dated  at  Madison,  Wisconsin,  this  Slst  day  of  August,  1921. 

Railroad  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
Lewis  E.  Gettle,  and  Carl  D.  Jackson,  Commissioners. 


COLORADO  PUBLIC  UTILITIES  COMMISSION. 

CHARLES  W.  TAYLOR  et  al. 

V. 

CITY  OP  GLENWOOD  SPRINGS  et  al. 

[Case  No.  201,  Decision  No.  466.] 

Commis8ion8  '•'' Jurisdiction  —  Mttnicipalities  —  Ultra  vires  act, 

1.  A  defenser  by  a  municiality  in  which  it  alleges  that  a  contraet 
entered  into  with  a  public  utility  is  ultra  vires  and  void,  is  purely  one 
of  law  which  the  Commission  may  not  consider  or  determine,  as  it  isi 
not  invested  with  judicial  power  and  is  not  a  court. 

Commissions -^  Jurisdiction  —  Damages  —  Water. 

2.  A  Commission  has  no  jurisdiction  over  a  claim  for  damages  aris- 
ing from  a  leakage  from  a  water  main. 

Commissions  —  Jurisdiction  —  Condition  of  street  —  Water  seepage, 

3.  The  Colorado  Commission  has  no  jurisdiction  with  respect  to 
the  dangerous  condition  of  a  street  occasioned  by  the  leakage  of  water 
undermining  said  street  and  the  holes  excavated  therein  in  the  work 
of  repairing  the  pipe  line. 

Parties  —  Complainant  —  Water  main  ^  Leakage  —  Jurisdiction, 

4.  A  Commission  has  no  jurisdiction  to  order  repairs  or  improve- 
ments in  a  water  main  except  upon  complaint  of  a  patron  of  the  utility 
that  the  leaks  are  responsible  for  an  inadequate,  insuihcient,  or  impure 
supply  of  water.    ' 
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Public  uHlities  ^  What  constitutes  —  Water  company  ^  Operation, 

Discussion  of  the  status  of  a  water  company  as  a  public  utility 
when  its  revenues  are  collected  and  expenses  paid  by  an  agent,  but 
which  files  an  annual  report  with  the  Commission,  p.  637. 

[August  2,  1921.] 

Complaint  against  leakages  in  a  water  main ;  complaint  dis- 
missed for  want  of  jurisdiction- 
Appearances:  J.  W.  Bell,  of  Glenwood  Springs,  for  pe- 
titioners; A.  L.  Beardsley,  of  Glenwood  Springs  for  city  of 
Glenwood  Springs ;  Hughes  &  Dorsey,  E.  I.  Thayer,  and  Walter 
M.  Campbell,  of  Denver,  for  the  Cardiff  Light  &  Water  Co., 
respondents. 

By  the  Commission:  On  November  15,  1920,  the  above 
named  petitioners  filed  their  petition  with  the  Commission 
wherein  it  is  alleged  that  they  are  and  have  been  for  several  years 
prior  to  the  filing  of  the  petition,  residents  and  property  owners 
of  and  within  the  city  of  Glenwood  Springs,  Colorado;  that  said 
city  of  Glenwood  Springs  is  a  municipal  corporation  and  as 
such,  is  the  owner  of  and  operates,  a  municipal  water  system  and 
supplies  water  to  itself  and  its  inhabitants,  and  to  the  respondent, 
the  Cardiff  Light  &  Water  Company,  and  is  a  public  utility  sub- 
ject to  the  jurisdiction  of  this  Conmiission;  that  the  Cardiff 
Light  &  Water  Company  is  the  owner  of  a  water  system  to  supply 
water  to  the  town  of  Cardiff  in  Garfield  county,  Colorado,  and 
to  others  along  the  line  of  its  conduit  or  pipe  line  and  is  a  public 
utility  subject  to  the  jurisdiction  of  this  Commission. 

The  third  paragraph  of  the  petition  sets  forth  that  in  March, 
1907,  the  town,  now  city,  of  Glenwood  Springs,  granted  a  fran- 
chise to  C.  W.  Darrow,  et  al.,  which  said  franchise  was  assigned 
by  the  grantees  thereof  to  the  Cardiff  Light  &  Water  Company, 
which  authorized  the  franchise  holder  to  lay  and  forever  main- 
tain, a  6-inch  water  main  in  and  through  certain  streets  in  said 
city  of  Glenwood  Springs  to  the  south  line  of  said  city;  that 
thereafter  and  during  said  year  of  1907,  said  Cardiff  Company 
duly  proceeded  to  install  and  lay  in  said  streets  a  6-inch  wooden 
pipe  line,  and  upon  completion,  turned  water  therein  from  a 
connection  with  the  mains  of  the  Glenwood  Light  &  Water  Com- 
pany, which  last  named  company  .was  then  the  owner  of  the 

water  system  furnishing  water  to  the  city  of  Glenwood  Springs 
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and  its  inhabitants.  In  the  fourth  paragraph,  it  is  alleged  that 
upon  completion  of  said  water  system  by  said  Cardiff  Company, 
the  control,  management,  supervision,  and  work  of  repair  was 
assumed  by  the  Glenwood  Light  &  Water  Company,  and  so  con- 
tinued until  about  the  month  of  July,  1914,  when  the  city  of 
Glenwood  Springs  purchased  the  water  system  then  owned  and 
operated  by  the  Glenwood  Light  &  Water  Company,  and  the 
city  thereby  assumed  whatever  obligations  said  the  Glenwood 
Light  &  Water  Company  had  with  the  Cardiff  Company;  that 
in  the  summer  of  1916,  the  wooden  pipe  line  aforesaid,  b^an  to 
leak  and  discharge  water  upon  the  streets  of  said  city,  which 
said  leaks  became  so  numerous  and  frequent  that  the  ground 
around  and  about  said  wooden  pipe  line  became  filled  and 
saturated  with  water;  that  on  account  of  the  nature  and  char- 
acter of  the  soil,  the  water  percolated  therein  through  and  to 
adjoining  property,  and  caused  the  streets  and  adjoining  property 
to  settle  and  to  greatly  damage  the  same,  as  well  as  buildings 
constructed  on  property  upon  said  streets;  that  since  the  summer 
of  1916,  said  wooden  pipe  line  has  continuously  leaked  and  dis- 
charged water  upon  and  under  the  streets  of  said  city ;  and  that 
on  account  of  it  becoming  necessary  to  dig  up  the  ground  to 
stop  said  leaks,  the  said  streets  have  become  in  a  dangerous  and 
unsafe  condition ;  and  that  on  account  of  said  water  seeping  and 
percolating  through  and  under  the  property  of  petitioners  and  the 
settling  of  the  ground  therefrom,  the  petitioners  have  suffered 
damages  to  their  property  rights  in  substantial  amounts. 

Petitioners  further  all^e  that  they  have,  with  other  property 
owners  in  the  city  of  Glenwood,  upon  several  occasions  petitioned 
the  city  council  of  said  city  for  relief  from  the  damage  being 
caused  to  the  property  aforesaid,  but  that  said  council  has  failed 
and  neglected  to  take  any  measure  to  prevent  the  damage,  and 
that  the  condition  of  said  wooden  pipe  line  is  well  known  to  the 
officers  of  the  Cardiff  Light  &  Water  Company,  and  they  have 
also  neglected  and  failed  to  repair  the  said  wooden  pipe  line  or 
to  replace  the  same  with  other  pipe  to  prevent  the  leakage  of 
water  therefrom. 

Petitioners  further  all^e,  upon  information  and  belief,  that 
the  aforesaid  wooden  pipe  line  is  wholly  worthless,  worn  out 
and  in  such  condition  that  to  repair  the  same  is  impossible  so 
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that  it  can  be  used  to  carry  water  without  leaking,  and  that  its 
continued  use  and  operation  will  result  in  irreparable  injury 
to  the  properly  of  petitioners ;  and  that  on  account  of  the  things 
alleged,  this  Commission  has  authority  and  is  vested  with  power 
under  §§  24  and  25  of  the  Public  Utilities  Act,  to  assume  juris- 
diction and  investigate  the  equipment,  appliances,  facilities,  and 
physical  condition  of  the  property  of  said  Cardiff  Company,  and 
if  the  same  be  found  to  be  unsafe,  inadequate,  or  insufficient,  to 
order  the  proper  repairs,  or  the  installation  of  new  equipment 
such  as  may  be  necessary  to  operate  said  water  system  without 
damaging  the  streets  and  property,  or  on  failure  to  abide  by  the 
order  of  the  Commission,  to  order  the  discontinuance  of  the 
operation  of  said  system. 

The  prayer  of  petitioners  is  that  a  hearing  may  be  ordered 
by  the  Commission  upon  the  allegations  of  the  petition,  and 
that  the  Commission  determine  the  necessary  repairs,  installation 
and  new  equipment  to  place  the  water  system  of  the  said  the 
Cardiff  Light  &  Water  Company  in  a  safe  and  proper  condition, 
such  repairs  to  be  made  in  a  time  certain  to  be  fixed  in  the  order ; 
and  that  on  failure  to  comply  with  the  rule  and  order  to  be 
entered  by  the  Commission,  then  that  the  Commission  enter  an 
order  discontinuing  the  operation  of  said  water  system  within  a 
time  specified. 

Upon  the  service  of  copies  of  said  petition,  respondent,  the 
city  of  Glenwood  Springs,  filed  its  separate  answer  on  December 
1, 1920,  wherein  the  allegations  of  paragraphs  one  and  two  of  the 
petition,  are  admitted.  Said  city  also  admits  the  grant  or  at- 
tempt to  grant  of  the  franchise  to  C.  W.  Darrow,  et  al.,  by  an 
alleged  ordinance,  a  copy  of  which  is  attached  to  said  separate 
onswe^  and  also  admits  the  assignment  or  attempted  assignment 
of  said  alleged  grant  or  franchise  to  the  Cardiff  Light  &  Water 
Company,  but  denies  that  said  alleged  ordinance  granted  or 
conferred  upon  said  Darrow,  or  upon  his  assigns  or  successors, 
any  rights,  privileges  or  franchises  whatever,  for  the  reason  that 
said  alleged  ordinance  is  and  at  all  times  was  ultra  vires  and 
void,  for  the  alleged  reason  that  the  grant  was  beyond  the  power 
of  the  board  of  trustees  of  said  town  to  make,  and  was  made 
without  consideration  and  not  for  the  use  or  benefit  of  the  town 
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of  Glenwood  Springs  or  its  inhabitants  and  to  be  a  grant  in 
perpetuity. 

The  separate  answer  of  the  respondent  city  admits  the  entering 
into  by  the  Cardiff  Company  and  the  Glenwood  Company  of  a 
written  contract  about  the  month  of  August,  1907,  concerning 
the  Cardiff  wooden  pipe  line,  and  attaches  a  copy  of  said  con- 
tract to  said  separate  answer ;  and  that  the  water  system  of  the 
said  Glenwood  Company  was  purchased  by  the  city  of  Glenwood 
Springs,  and  the  Glenwood  Company  attempted  to  assign  its 
right,  title,  and  interest  in  said  contract  to  said  city;  and  it  is 
alleged  that  said  assignment  or  attempted  assignment  was  void 
for  the  reason  that  said  city  was  without  power  to  assume  the 
obligations  of  the  contract,  and  that  the  attempted  assumption 
of  the  obligations  of  said  contract  by  said  city,  is  ultra  vires 
and  void. 

In  the  fourth  and  fifth  paragraphs  of  said  separate  answer  of 
said  city,  the  allegations  in  paragraphs  five  and  six  of  the  petition 
are  denied,  except  the  respondent  city  admits  that  leaks  have 
occurred  in  the  Cardiff  pipe  line,  and  avers  all  of  said  leaks  have 
been  properly,  or  as  soon  as  possible,  repaired,  and  admits  that 
numerous  complaints  have  been  made  to  the  City  Council  con- 
cerning alleged  damage  to  property  by  reason  of  said  alleged 
leaks  in  said  Cardiff  pipe  line,  and  alleges  that  all  such  com- 
plaints have  been  reported  by  the  city  to  the  Cardiff  Company, 
who,  if  anyone,  alone  is  liable  for  said  alleged  damage;  and 
the  sixth  and  concluding  paragraph  of  the  separate  answer  of 
the  city  denies,  upon  information  and  belief,  the  allegations 
contained  in  paragraph  eight  of  said  petition;  and  respondent, 
city  of  Glenwood  Springs  prays  that  it  be  dismissed  from  this 
proceeding  as  not  being  a  necessary  or  proper  party  to  it. 

On  December  4,  1920,  respondent,  the  Cardiff  Light  &*Water 
Company,  a  corporation,  filed  its  separate  answer  to  the  petition 
of  petitioners,  wherein  it  protests  and  asserts  that  this  Commis- 
sion is  without  jurisdiction  to  entertain  this  controversy,  and 
without  prejudice,  it  answers  said  petition,  and  states;  that  as 
to  the  allegations  in  paragraph  one  of  said  petition,  same  are 
denied  upon  information  and  belief;  admits  allegations  in  para- 
graph two  of  the  petition,  except  that  it  denies  that  it  is  a  public 

titility  and  denies  it  is  subject  to  the  jurisdiction  of  this  Com- 
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mission ;  admits  the  all^ations  contained  in  paragraph  three  of 
the  petition,  but  denies  that  it  excavated  in  the  city  of  Glenwood 
Springs  a  6-inch  wooden  pipe  line  and  turned  the  water  therein, 
as  alleged  in  the  Sffid  paragraph. 

In  the  fourth  paragraph  of  said  separate  answer  there  is  set 
forth  a  copy  of  the  agreement  alleged  to  have  been  made  and 
entered  into  by  and  between  the  Glenwood  Light  &  Water  Com- 
pany, and  respondent,  the  Cardiff  Light  &  Water  Company,  on 
the  26th  of  August,  1907,  and  alleges  that  the  obligations  of  the 
Glenwood  Light  &  Water  Company  and  the  Cardiff  Light  & 
Water  Company  with  reference  to  the  water  plant  of  respondent, 
the  Cardiff  Company,  and  the  control,  management,  superusion, 
nnd  repair  thereof,  are  contained  in  said  agreement,  and  re- 
fc'pondent,  Cardiff  Company,  admits  that  about  the  month  of 
July,  1914,  the  city  of  Glenwood  Springs  purchased  the  water 
system  then  owned  and  operated  by  the  Glenwood  Light  &  Water 
Company  in  the  city  of  Glenwood  Springs,  and  assigned*  its 
interests  in-  and  to  said  contract  with  respondent,  Cardiff  Com- 
pany, to  the  city  of  Glenwood  Springs. . 

The  allegations  contained  in  paragraph  five  and  six  of  said 
petition  are  expressly  denied  by  respondent,  Cardiff  Company, 
and  paragraph  seven  of  said  separate  answer  is  denied  upon 
information  and  belief,  except  as  to  the  condition  of  the  pipe 
line  being  well  known  to  the  officers  of  the  Cardiff  Company, 
and  it  denies  that  the  condition  of  said  wooden  pipe  line  is  well 
known  to  its  officers,  and  denies  that  it  is  under  obligations  to 
repair  said  wooden  pipe  line  or  to  replace  the  same  with  other 
jjipe  to  prevent  water  leaking  therefrom;  and  denies  each  and 
all  the  allegations  contained  in  paragraph  eight  and  nine  of  said 
petition. 

Paragraph  eight  of  said  separate  answer  of  the  Cardiff  Com- 
pany, is  a  further  answer  to  the  allegations  of  the  petition  where- 
in it  is  alleged  that  the  injury  and  damage  done  to  the  property 
of  petitioners,  if  any,  is  caused  by  the  negligence  of  the  petitioners 
and  by  their  failure  to  exercise  due  and  ordinary  care  and  caution 
in  one  or  both  of  the  following  particulars : 

(a)  Li  n^ligently  and  carelessly  using  water  under  their 

control  upon  their  property  causing  said  water  to  seep  through 

tho  soil  and  cause  the  injury  and  damage  coiilplairied  of. 
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(b)  In  negligently  and  carelessly  failing  to  guard  and  protect 
their  premises  against  the  flow  of  water  thereon,  and  the  seepage 
of  the  water  therein,  causing  the  injury  and  damage  to  property 
complained  of  in  the  petition.  >^ 

Then  follows  all^ations  concerning  the  alleged  failure  of 
petitioners  to  exercise  due  and  ordinary  care  in  the  control  of 
water  used  on  the  respective  properties  of  petitioners,  and  that 
if  water  did  escape  from  the  wooden  pipe  line  to  their  premises, 
petitioners  have  had  full  knowledge  of  the  fact  for  several  years 
and  had  acquiesced  and  consented  without  objections  thereto,  and 
thereby  granted  to  respondent,  the  Cardiff  Light  &  Water  Com- 
pany, a  legal  license  to  cause  the  continuance  of  the  seepage  into 
the  said  premises  and  thereby  waive  all  claim  of  right  to  cause 
said  wooden  pipe  line  to  be  repaired  or  replaced,'  and  then  follows 
a  plea  of  laches  upon  the  part  of  the  petitioners  in  that  they 
have  slept  on  their  rights,  or  alleged  rights,  and  have  been  n^li- 
gent  concerning  them  for  many  years  and  are  thereby  estopped 
and  precluded  from*maintaining  their  petition. 

And  said  respondent,  the  Cardiff  Light  &  Water  Company, 
prays  that  the  petition  be  dismissed  as  to  it 

After  due  notice  given  to  all  parties,  the  matter  was  set  for 
hearing  and  heard  at  Glenwood  Springs  on  Tuesday,  March  6, 
1921. 

At  the  beginning  of  the  hearing  and  before  any  evidence  was 
received  therein,  respondent  Cardiff  Company,  by  its  counsel, 
moved  to  dismiss  the  above  proceedings  as  to  it,  for  a  number 
of  reasons,  the  principal  ones  of  which  are: 

(a)  That  the  Commission  has  no  jurisdiction  to  order  a  non- 
operating  utility  to  repair  or  replace  the  same.  ^ 

(b)  That  the  Commission  has  no  jurisdiction  to  abate  a  nui- 
sance such  as  complained  of  by  the  petitioners  herein,  this  being 
a  matter  for  the  courts. 

(c)  That  the  jurisdiction  to  order  repairs  and  to  abate  nui- 
sances such  as  complained  of  is  lodged  by  statute  in  the  city 
council  of  the  city  of  Glenwood  Springs,  and  the  Public  Utilities 
Act  does  not  confer  concurrent  jurisdiction  upon  the  Commis- 
sion so  to  do. 

(d)  That  the  Cardiff  Light  &  Water  Company  is  not  a  public 
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utility  in  the  sense  of  the  statute,  therefore^  the  Commission  has 
no  jurisdiction  to  make  orders  concerning  it. 

(e)  That  the  pleadings  disclose  upon  their  face  that  the  rights 
of  the  Cardiff  Company  and  the  city  of  Glenwood  Springs,  as 
assignee,  are  to  be  determined  concerning  the  matters  involved 
herein  xmder  a  certain  contract  entered  into  as  set  forth  in  the 
pleadings  and  that  the  Commission  has  no  jurisdiction  or  au- 
thority to  construe  or  determine  the  rights  of  the  parties  under 
such  contract. 

The  motion  aforesaid  was  temporarily  denied  pending  the 
taking  of  testimony,  at  the  conclusion  of  which,  time  was  given 
for  the  filing  of  briefs  by  the  respective  parties  in  support  of  their 
respective  contentions. 

The  principal  contention  of  petitioners  is,  that  imder  §§24 
and  25  of  the  act,  the  Commission  is  vested  with  jurisdiction 
when,  after  hearing,  it  shall  find  ^Hhat  the  practices,  equipment, 
appliances,  facilities,  or  service  of  any  public  utility  or  the 
method  of  distribution,  transmission,  storage,  or  supply  employed 
by  it  are  unjust,  unreasonable,  unsafe,  improper,  inadequate,  or 
insufiicient,'^  then  the  Commission  shall  determine  the  just,  safe, 
proper,  adequate,  or  sufficient  practices,  equipment,  appliances, 
facilities,  service,  or  methods  to  be  observed,  furnished,  con- 
tracted, endorsed,  or  implied  and  shall  fix  the  same  by  its  order 
or  rule. 

Section  24,  Public  Utilities  Act,  Laws  1913. 

And  the  further  contention  that  under  §  25  of  said  act,  when 
the  Commission,  after  hearing,  shall  find  that  the  extension,  re- 
pairs or  improvements  to  or  change  in  the  existing  plant,  equip- 
ment, apparatus,  facilities,  or  other  physical  property  of  any 
public  utility  ought  reasonably  to  be  made,  or  that  any  structure 
or  structures  should  be  erected  "to  promote  the  security  or  the 
convenience  of  its  employees  or  the  public  or  in  any  other  way  to 
secure  adequate  facilities,"  the  Commission  may  serve  an  order 
to  direct  that  repairs,  improvements,  or  changes  to  be  made  or 
structures  to  be  erected,  in  the  manner  and  within  the  time 
specified  in  such  order. 

The  evidence  disclosed  substantially  the  following  facts :  That 
in  1907,  a  franchise  was  granted  through  the  streets  of  Glen- 
wood Springs  by  the  city  council  of  said  city,  then  a  town,  to 
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C.  W.  Darrow,  et  al.,  for  the  purpose  of  laying  a  water  pipe  line 
therein  to  serve  the  inhabitants  of  the  town  of  Cardiff,  lying 
some  six  miles  to  the  south  of  Glenwood  Springs;  that  said 
franchise  was  assigned  to  the  Cardiff  Light  &  Water  Company, 
one  of  the  respondents  herein,  who  installed  such  water  system 
and  by  arrangement  with  the  then,  the  Glenwood  Light  &  Water 
Company,  procured  water  from  it  for  the  Cardiff  Company  for 
the  purpose  of  supplying  the  inhabitants  of  Cardiff  and  the  ter- 
ritory contiguous  thereto;  that  some  years  later  the  Glenwood 
Light  &  Water  Company  assigned  and  transferred  to  the  city  of 
Glenwood  Springs  its  water  facilities  under  a  certain  contract 
set  forth  in  the  pleading,  under  and  by  which  the  city  of  Glen- 
wood Springs  assumed  to  undertake  to  fulfill  the  obligations  of 
the  corporation  in  so  far  as  it  pertained  to  the  respondent,  Cardiff 
Company.  The  evidence  fiii-ther  discloses  that  in  the  operation 
of  such  utility,  the  Glenwood  Light  &  Water  Company,  and  after 
its  transfer  of  the  water  system  to  the  city  of  Glenwood  Springs, 
then  the  city  undertook  to  supply  water  to  said  Cardiff  water 
pipe  line  and  to  collect  all  water  rents  and  to  pay  expenses  of 
fcaid  Cardiff  Company  from  the  revenue  so  collected  and  account 
to  the  Cardiff  Company  for  the  same,  as  provided  in  said 
contract. 

[1]  The  defense  .of  the  city  of  Glenwood  Springs  is  to  the 
effect  that  the  aforesaid  contract  is  ultra  vires  and  void  and  was 
never  of  any  force  of  effect  or  binding  upon  the  city  and,  there- 
fore, was  and  is  imenf orceable,  as  against  the  city.  Such  defense 
is  purely  one  of  law  with  which  the  Commission  may  not  con- 
sider or  determine,  as  it  is  not  invested  with  judicial  power  and 
is  not  a  court. 

Defense  of  respondent,  Cardiff  Company,  under  its  motion 
rnd  proof  was,  that  it  is  a  nonoperating  utility  and  not  amenable 
to  the  jurisdiction  of  the  Commission  under  the  Public  Utility 
Act,  and  second,  that  under  the  proof  it  clearly  appeared  that  the 
petitioners  are  not  patrons  of  respondent,  Cardiff  Company,  and 
were  not  residents  of  the  town  of  Cardiff  nor  the  territory  con- 
tiguous thereto;  that  §§  24  and  25  of  the  act  were  not  applicable 
to  the  facts  of  the  case  and  the  Commission  was  without  juris- 
diction for  such  reason. 

The  evidence  discloses  that  the  wooden  pipe  line  of  the  Cardiff 
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Company  was  laid  in  the  street  upon  which  the  property  of  pe- 
titioners faced ;  that  for  several  years  past  and  up  to  the  present 
time  the  said  wooden  pipe  line  leaked  in  numerous  places  along 
said  street  and  to  such  an  extent  as  to  saturate  the  ground  with 
water  that  percolated  in  and  upon  and  through  their  property 
and  resulted  in  damaging  the  residences  of  petitioners  by  settling 
of  the  ground  caused  by  such  percolating  water  from  said  pipe 
line ;  and  that  because  of  excavations  made  in  the  street  for  the 
purpose  of  repairing  numerous  leaks  the  streets  have  become 
unsafe  for  public  travel  and  dangerous  to  those  traveling  over 
and  upon  said  streets. . 

[2-4]  It  will  be  observed  that  the  petition  largely  sounds  in 
damage  to  private  property  and  seeks  to  hold  the  respondents 
liable  therefor  because  of  their  failure  to  keep  said  wooden  pipe 
line  in  repair  and  prevent  the  escaping  of  water  therefrom.  With 
the  question  of  damages,  the  Commission,  of  course,  has  nothing 
whatever  to  do,  that  being  a  matter  for  a  court  of  competent 
jurisdiction  to  detennine.  With  respect  to  the  dangerous  con- 
dition of  the  street,  occasioned  by  the  leakage  of  water  under- 
mining $aid  street  and  the  holes  excavated  therein  in  the  work 
of  repairing  said  pipe  line,  the  Commission  is  of  the  opinion 
that  that  is  a  matter  for  the  authorities  of  the  city  of  Glenwood 
Springs  to  remedy,  as  the  Commission  would  have  no  authority^ 
as  we  construe  §§  24  and  25,  to  order  repairs  or  improvements 
in  the  line  except  upon  complaint  of  a  patron  of  said  water 
utility  that  the  leaks  in  said  pipe  line  were  responsible  for  an 
inadequate,  insufficient,  or  impure  supply  of  water.  It  is  con- 
ceded that  no  one  of  the  petitioners  is  dependent  upon  the  Caj'diff 
Company  for  his  supply  of  water  nor  ever  has  been.  It,  there- 
fore, raises  the  question  whether  one  not  dependent  upon  a  public 
utility  may  complain  of  ithe  apparatus,  facilities,  and  equipment 
of  such  utility.  The  Commission  thinks  not  Only  those  who 
fire  served  and  are  dependent  upon  the  public  utility  for  service 
may  enter  complaint  as  to  the  improper,  inadequate,  or  insuffi- 
cient appliances  and  apparatus  in  use  to  the  injury  of  the  patron 
or  patrons  of  such  utility. 

Allen  V.  Raiboad  Commission,  179  Cal.  68,  P.U.K,1919A, 
398,  175  Pac.  466,  8  A.L.R.  249. 

Sub-section  7,  of  general  §  6524,  G.  S.,  1908,  defines  the 
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powers  of  incorporated  towns  or  cities  over  streets  therein. 
Among  other  things,  the  legislature  has  granted  to  towns  and 
cities  in  this  state,  power  with  respect  to  streets,  ''to  r^ulate 
the  use  of  the  same  and  to  prevent  and  remove  encroachments 
or  obstructions  upon  the  same."  ^he  above  are  some  of  the 
clearly  defined  powers  granted  to  cities  and  towns  by  legislative 
enactment  and  is  ample  authority  for  the  city  council  of  Glen- 
wood  Springs  to  remove  any  obstructions  that  may  be  within 
its  streets  and  dangerous  to  the  public  use  in  traveling  there- 
over. The  Public  Utilities  Act  in  no  wise  confers  power  or 
jurisdiction  upon  and  over  the  streets  and  alleys  of  a  munic- 
ipality. Suppose  for  instance  that  a  bridge  were  constructed 
over  a  street  and  it  became  obstructed  and  unsafe  for  use  by  the 
public,  clearly  it  would  be  the  duty  of  the  local  authorities  to 
remedy  such  condition.  And  it  seems  equally  clear  that  the 
legislature  did  not  confer  upon  this  Conmiission  nor  intend  to 
confer  upon  this  Coromission,  the  general  supervision  of  streete 
and  alleys  of  municipalities  in  this  state  as  to  their  obstructions 
or  safety  for  public  travel.  The  local  authority  is  the  forum  to 
which  such  situation  should  be  properly  addressed,  as  the  local 
authority,  if  for  no  other  reason,  is  more  familiar  with  the  de- 
sires and  needs  of  the  people  affected  thereby,  than  would  be  any 
state  regulatory  body,  and  to  hold  otherwise,  would  be  clearly 
to  confer  upon  the  Commission  the  power  of  regulation  concern- 
ing matters  affecting  local  self-government,  which  do  not  affect 
the  public  generally. 

Petitioners  strenuously  urge  that  because  the  water  from  said 
pip^  line  leaks-und  causes  the  ground  to  become  soft  and  saturat- 
ed with  water,  with  holes  constantly  excavated  in  the  street  in 
making  repairs  to  said  pipe  line,  the  Commission  has  jurisdiction 
under  the  statute  for  the  reason  that  the  street  is  thereby  rendered 
unsafe  for  public  use  and  travel.  And  reliance  is  had  upon 
§  29,  Chapter  109,  Session  Laws,  1917.  The  act  cited  pertains 
entirely  to  railroad  utilities,  as  is  clearly  indicated  in  the  title 
and  context,  and,  therefore,  does  not  apply  to  the  facts  of  this 
case.  The  mere  statement  that  a  street  of  a  municipality  is 
unsafe  for  public  use  and  travel,  suggests  at  once  to  the  mind 
that  resort  should  be  had  to  the  local  authority  to  remedy  such 
condition.    And,  as  we  have  seen,  the  city  council  of  Glenwood 
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Springs  has  full  statutory  power  to  remedy  and  correct  such 
unsafe  or  dangerous  condition  in  its  streets.  Indeed,  it  may  be 
said  that  it  becomes  its  legal  duty  so  to  do. 

Without  further  discussion  of  the  other  questions  raised, 
except  only  that  the  defense  interposed  by  respondent,  Cardiff 
Company,  that  it  is  not  subject  to  jurisdiction  of  this  Commis- 
sion because  of  iji^  being  a  nonoperating  utility,  the  Commission 
feels  that  it  must  dismiss  the  petition  for  lack  of  jurisdiction  to 
grant  the  relief  asked.  The  question  as  to  whether  or  not  re- 
spondent, Cardiff  Company,  is  a  nonoperating  utility  is  unim- 
portant in  reaching  the  above,  conclusion,  yet  there  having  been 
80  much  testimony  adduced  to  seek  to  prove  the  alleged  character 
of  the  Cardiff  Company,  and  been  strenuously  urged  pro  and 
con  as  to  that  feature,  the  Commission  may  properly  rule  that 
under  the  facts,  as  clearly  established  by  the  record  in  this  case, 
the  Cardiff  Light  &  Water  Company  is  an  operating  utility,  and 
subject  to  the  jurisdiction  of  this  Commission.  The  mere  fact 
that  its  revenues  and  expenses  are  coUectecl  and  paid  by  an  agent, 
does  not  give  it  the  character  of  a  nonoperating  utility;  and  a 
controlling  fact  which  was  not  introduced  into  the  record  but 
of  which  the  Commission  must  take  judicial  notice,  is  the  fact 
that  the  Cardiff  Company  files  its  annual  reports  with  this  Com- 
mission, both  for  its  operations  as  an  electric  utility  and  as  a 
water  utility.  And  horn  those  reports  required  to  be  filed  by 
the  Public  Utility  Act,  it  clearly  appears  that  it  is  an  operating 
utility  within  the  state  of  Colorado,  and  in  a  proper  case,  would 
be,  in  the  opinion  of  the  Commission,  fully  subject  to  its  regu- 
lation. 


CAIilFORNIA  SUPREME  COURT. 

W.  N.  STRATTON  et  aL 

V. 

EAILEOAD  COMMISSION. 

[S.  F.  9679.1 

(_Cal.  — ,  198  Pac.  1061.) 

Rtthlio  utiUHes  —  WTiat  constitutes  —  Mutual  water  companff. 

1.  A  mutual  water  eompany  furnishing  water  to  persons  purchas- 
P.U.R.1921E. 
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ing  land  from  a  land  company  with  which  the  water  company  is  con- 
nected, part  of  which  water  belongs  to  the  land  owners  because  of  their 
riparian  right,  is  not  a  public  utility  within  the  jurisdiction  of  the 
California  Commission. 
Mtes  judicata  —  Commisaion  orders  —  Findings, 

2.  The  California  Commission  it  not  a  judicial  body  and  its  find- 
ings and  orders  are  not  rea  judicata  with  respect  to  future  proceedings. 

Buhlio  utUitiea  —  Test  of  status  —  Admissions  hy  consumers. 

3.  Acquiescence  by  landowners  in  the  determination  of  a  Commis- 
sion as  to  the  character  of  a  water  company,  without  action  upon  their 
part  establishing  the  relation  of  public  utility  and  consumers,  does  not 
change  their  rights  as  contractors  rather  than  public  utility  consumers. 

[June  8,  ^921.] 

En  banc.  Application  for  a  writ  of  review  directed  to  the 
California  Commission  to  annul  an  order  increasing  water  rates ; 
Commission  order  annulled. 

Appearances:  Harris,  Johnson,  Willcy  &  Griffith,  and  John- 
ston &  Jones,  all  of  Fresno,  James  E.  Kelby,  of  Los  Angeles,  and 
M.  B.  HaiTis  and  E.  M,  Harris,  both  of  Fresno,  for  petitioners; 
Scarborough  &  Bowen,  of  Los  Angeles,  for  Empire  Water  Com- 
pany; Hugh  Gordon,  of  Los  Angeles,  for  respondent. 

Olney,  J. :  A  corporation  known  as  the  Empire  Water  Com- 
pany had  been  serving  the  landowners  in  a  certain  tract  with 
water  for  irrigation  at  the  price  of  $1  per  acre  per  annum.  The 
company  applied  to  the  Railroad  Commission  for  an  increased 
rate,  the  application  was  granted  over  the  objection  of  some  of 
the  landowners,  and  the  latter  have  applied  to  this  court  for  a 
writ  of  review  annulling  the  order  of  the  Commission.  The 
ground  on  which  the  writ  is  asked  is  that  the  relation  between 
the  water  company  and  the  landowners  is  not  that  of  a  public 
utility  and  consumers,  so  that  the  matter  of  rates  between  them 
is  not  within  the  jurisdiction  of  the  Commission.  The  question 
in  the  case  therefore  is  as  to  the  character  of  that  relation. 

It  seems  that  in  1905  a  corporation  known  as  the  Empire 

Investment  Company,  and  which  we  will  hereafter  refer  to  as 

the  land  company,  was  the  owner  of  a  large  tract  of  land  lying 

on  both  sides  of  the  Kings  river  and  riparian  to  it     As  such' 

owner  the  company  possessed  the  right  to  the  use  of  the  water 

of  the  river  on  the  land.    The  company  also  owned  certain  shares 

of  stock  in  a  mutual  water  company,  entitling  it  to  receive  from 
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that  company  certain  water  for  its  land.  The  land  company  de- 
-sired  to  subdivide  and  sell  the  tract,  and  to  facilitate  the  doing 
of  this  desired  to  put  water  upon  the  land.  To  accomplish  this 
Jatter  object  it  organized  the  water  company,  transferred  to  it 
what  irrigation  works  had  been  constructed,  agreed  to  finance  it 
in  the  completion  and  extension  of  those  works,  and,  without 
transferring  its  riparian  right  to  water  from  the  Kings  river, 
authorized  and  empowered  the  water  company  as  its  agent  to 
nlivert  the  water  to  which  it  was  entitled  and  supply  the  same  to 
its  land  for  an  annual  charge  of  $1  per  acre.  The  water  com- 
pany, on  its  part,  issued  all  of  its  capital  stock  to  the  land  com- 
pany, and  agreed  to  assume  the  burden  of  distributing  to  the 
land  the  water  which  it  was  authorized  to  divert  as  the  agent 
of  the  land  company.  The  land  company  also  transferred  to  the 
water  company  its  water  stock  in  the  mutual  company,  the  water 
deliverable  by  reason  of  such  stock  to  be  distributed  in  like 
manner  and  under  the  same  arrangement  as  the  water  diverted 
from  the  river  under  llie  riparian  right. 

The  arrangement  so  outlined  was  made  by  a  deed  and  written 
contract  between  the  parties.  The  deed  expressly  states  that  it 
is  not  the  intention  to  convey  to  the  water  company  any  riparian 
right,  but  that  such  right  shall  remain  a  part  of  and  appurtenant 
to  the  land,  and  the  contract  recites  that  it  is  the  desire  of  the 
parties  to  make  a  binding  and  permanent  arrangement,  whereby 
tho  system  for  supplying  the  land  with  water  may  be  maintained 
und  water  be  delivered  perpetually  to  all  of  the  lands  of  the 
land  company  for  use  thereon  by  it  and  by  persons  succeeding 
to  its  title. 

The  foregoing  arrangement  having  been  made,  the  land  com- 
pany proceeded  to  subdivide  and  sell  its  lands,  and  succeeded  in 
selling  substantially  all,  or  at  least  substantially  all  that  were 
irrigable.  In  making  sales,  it  represented  to  purchasers  that 
every  acre  had  a  perpetual  water  right  attached  to  it,  for  which 
no  charge  in  addition  to  the  price  of  the  land  was  made,  and 
for  whose  enjoyment  an  annual  charge  of  $1  an  acre,  for  the 
purpose  only  of  maintaining  the  irrigation  system  was  payable. 
In  the  sales  contracts  and  deeds  the  contract  between  the  land 
and  water  companies  was  referred  to,  and  it  was  provided  that 

with  each  acre  went  the  riparian  right  to  its  pro  rata  of  the  water 
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tc  which  the  entire  tract  was  entitled.  A  number  of  years  after 
the  land  had  been  sold,  the  water  company  applied  to  the  Rail- 
road Commission  for  an  order  increasing  the  annual  rate  of  $1 
fixed  by  its  contract,  and  the  Commission  made  the  order  now 
imder  attack. 

[1]  Such  being  the  facts  of  the  case,  it  will  be  noted  at  once 
that  the  water  which  the  water  company  is  engaged  in  distribut- 
ing is  not  water  devoted  to  a  public  use.  The  water  taken  is  of 
two  sorts ;  that  taken  under  the  right  given  by  the  ownership  of 
the  stock  in  the  mutual  water  company,  and  that  taken  under 
the  riparian  right  incident  to  the  ownership  of  the  land.  It  is 
settled  in  this  state  that  water  taken  by  a  mutual  water  com- 
pany and  distributed  to  its  stockholders  is  not  taken  for  a  public 
nse,  but  that  such  a  corporation  is  but  the  joint  instrumentality 
of  its  stockholders,  by  means  of  which  each  diverts  and  has 
brought  to  him  the  water  to  which  he  in  his  own  private  right  is 
entitled.  See  Thayer  v.  California  Development  Co.  164  Cal. 
117,  135,  128  Pac.  21.  As  to  the  water  taken  by  the  company 
imder  the  riparian  right,  the  case  is  even  clearer.  The  water 
company  did  not  have  even  the  legal  title  to  such  right.  It  was 
expressly  reserved  to  the  land  company  and  its  successors  in 
interest  in  the  ownership  of  the  land,  and  the  water  company 
was  avowedly  only  an  agent  for  making  the  diversion  for  the 
landowners  under  the  riparian  right  which  was  carefully  pre- 
served to  each.  This  right,  of  course,  is  of  a  purely  private 
nature.  We  might  add  that  it  is  expressly  admitted  by  counsel 
in  the  case  before  us  that  none  of  the  water  received  or  taken 
by  the  water  company  and  by  it  distributed  to  the  landowners  is 
water  dedicated  to  a  public  use. 

The  fact,  then,  being  that  all  of  the  water  distributed  by  the 
water  company  is  water  received  or  taken  by  it,  xmder  private 
rights,  the  case  comes  directly  within  the  authority  of  .Allen  v. 
Railroad  Commission,  179  CaL  68,  P.U.R.1919A,  398,  175 
Pac.  466,  8  A.L.R.  249  (the  Lake  Hemet  Case),  and  is  controlled 
by  it  There,  as  here,  the  owner  of  a  large  tract  of  land,  which 
he  desired  to  subdivide  and  sell,  organized  a  water  company, 
transferred  to  it  certain  water  rights,  and  proceeded,  through 
the  corporation,  to  divert  the  water  and  bring  it  to  the  land.  He 
then  sold  the  land,  and  each  purchaser  desiring  water  thereon 
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was  required  to  purchase  a  "water  certificate"  from  the  water 
company,  whereby  he  was  entitled  to  receive  a  certain  amount 
of  water  upon  the  payment  of  a  certain  annual  rate.  The  sole 
question  in  the  case  was  whether  or  not  the  water  company,  in 
serving  the  landowners  under  these  circumstances,  was  serving 
them  as  a  public  utility  company.  It  was  held  that  it  was  not. 
We  see  no  possible  distinction  between  that  case  and  this.  The 
only  differences  pointed  out  are  two.  The  first  is  that  there  the 
water  company  itself  had  the  legal  title  to  the  water  rights  under 
which  the  water  was  diverted,  while  here  it  has  not  the  title  to 
the  rights — ^the  riparian  rights — under  which  most  of  the  water 
is  taken.  But  this  difference  would  seem  only  to  emphasize  the 
private  nature  of  the  arrangement.  There  would  seem  to  be 
less  reason  for  the  view  that  the  service  performed  by  the  com- 
pany is  a  public  service  where  it  consists  in  taking  water  for  the 
benefit  of  a  landowner  under  a  private  right  possessed  by  him 
and  conveying  the  water  to  his  land,  than  where  it  consists  in 
taking  the  water  under  a  right  possessed  by  the  company  itself 
and  distributing  that  water  to  the  landowner. 

The  second  point  of  difference  pointed  out  is  that  in  the  Lake 
Hemet  Case  the  water  company  issued  to  each  purchaser  of  land 
a  water  certificate.  But  this  certificate,  as  the  opinion  states, 
merely  represented  the  contract  between  the  water  company  and 
the  purchasers,  and  the  same  function  exactly  is  served  in  this 
case  by  the  contract  of  the  water  company  with  the  land  com- 
pany which  was  made  for  the  express  benefit  of  purchasers  from 
the  latter. 

The  affirmative  point  advanced  to  sustain  the  position  of  the 
water  company  is  that  the  service  performed  by  it  is  merely 
that  of  carrying  the  water,  and  that,  since  it  carries  the  water 
for  all  the  landowners  within  a  certain  district,  the  service  is  of 
a  public  character.  But  this  very  point  was  likewise  advanced 
in  the  Lake  Hemet  Case  and  there  denied,  supra.  It  might  be 
that  under  some  circumstances,  possibly  under  circumstances 
closely  resembling  those  of  the  present  case,  the  carriage  of  water 
would  be  a  public  service.  Where  a  company  is  performing  a 
service  for  a  number  of  people  of  a  certain  class,  and  obligates 
itself  to  serve  those  who  come  within  that  class,  as  is  the  case  here, 
it  is  not  always  easy  to  determine  whether  the  service  is  rendered 
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a?  service  to  a  limited  public  and,  therefore,  a  public  service, 
although  the  class  served  is  but  a  limited  one,  or  is  merely  an 
aggregate  of  purely  private  sei'vices  rendered  to  each  of  a  number 
of  persons.  In  such  a  case  the  view  of  the  parties  themselves, 
or  the  intention  with  which  the  company  undertook  the  service, 
may  well  be  of  weight  in  detei-mining  the  true  nature  of  the 
service.  In  the  present  case  it  is  fairly  plain  that  the  water  com- 
pany was  not  organized  and  did  not  enter  upon  its  task  of  serv- 
ing the  landowners  with  any  intent  of  doing  so  as  a  public 
utility,  but  just  the  contrary.  The  company,  as  we  have  said, 
was  organized  in  1905,  and  in  the  arrangement  which  it  made 
with  the  land  company  the  riparian  rights  of  the  landowners 
were  expressly  reserved  to  them,  and  it  was  provided  that  tho 
water  company  should  act  only  as  their  agent  in  diverting  the 
water  from  the  Kings  river.  Just  two  years  before,  this  court 
had  decided  the  case  of  Hildreth  v.  Montecito  Creek  Water  Co. 
139  Cah  22,  72  Pac.  395,  and  the  language  of  the  opinion  so 
exactly  covers  the  arrangement  made  by  the  water  company  here^ 
and  is  so  closely  followed  by  the  language  of  the  arrangement^ 
that  the  inference  is  strong  that  the  arrangement  was  made  with 
the  definite  purpose  of  coming  within  that  language.  The  court 
in  Hildreth  v.  Montecito  Creek  Water  Co.  said  (139  Cal.  22, 
29,  72  Pac.  395,  398) : 

"Where  a  number  of  persons  owning  land  are  each  entitled 
to  take  water  from  a  common  stream  or  source,  for  use  upon  their 
respective  tracts  of  land,  either  by  virtue  of  an  appropriation 
under  the  Civil  Code  or  by  prescription,  or  as  riparian  owners, 
the  water  right  of  each  is  individual  and  several,  and  must  be 
considered  as  private  property  and  not  the  subject  of  public  use, 
although  the  persons  so  owning  interests  in  the  stream  are  very 
numerous  and  their  lands  include  a  large  neighborhood.  The 
owners  of  sucli  water  rights  may  make  a  joint  diversion,  and 
may  carry  the  water  from  the  point  of  diversion  in  a  common 
conduit,  made  with  common  funds,  and  in  such  a  case,  in  the 
absence  of  a  special  contract  to  the  contrarv,  they  will  be  the 
owners  in  common  of  the  diversion  works  and  conduits;  but  tho 
respective  water  rights  will  remain  several  and  will  remain 
private  property.     If  the  persons  owninc^  such  rights  sec  fit  to 

form  a  corporation  and  delegate  to  such  coi-poration  the  work  of 
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making  the  diversion  and  distribution,  and  of  constructing  and 
keeping  in  repair  the  dams  and  conduits,  reserving  to  themselves 
their  rights  in  the  water,  as  was  done  in  this  case,  they  do  not 
thereby  dedicate  or  appropriate  to  public  use  the  water  thus 
reserved  and  used  by  them.  The  corporation  becomes  merely 
their  agent  for  the  purpose  of  serving  their  several  interests, 
so  far  as  they  may  be  served  by  a  common  system  of  works ;  the 
water  remaining  the  subject  of  individual  ownership  and  private 
use  as  before.  This  principle  was  decided  in  substance  in  Mc- 
Fadden  v.  Los  Angeles,  74  Cal.  571,  16  Pac  397,  and  it  was 
clso  recognized  in  McDermont  v.  Anaheim  Union  Water  Co.  124 
Cal.  114,  56  Pac.  779." 

It  is  perhaps  also  worthy  of  note  that  in  the  case  before  us 
the  water  company  did  not  agree  or  hold  itself  out  as  ready  to 
transport  any  and  all  water  for  even  the  limited  number  of  per- 
sons it  was  undertaking  to  serve.  The  only  water  which  the  com- 
pany agreed  to  carry  was  the  water  deliverable  upon  the  stock 
of  the  mutual  water  company  and  that  which  the  landowners 
as  riparian  owners  had  the  right  to  take  from  the  Kings  river. 
In  other  words,  even  for  the  limited  class  it  agreed  to  serve,  the 
water  company  did  not  agree  to  convey  any  water  that  might 
be  offered  to  it. 

[2]  Our  conclusion,  then,  is  that  under  the  arrangement  shown 
the  relation  between  the  water  company  and  the  landowners  was 
private  in  character,  and  not  that  of  a  public  utility  and  con- 
sumers. It  is  urged,  however,  that  any  question  as  to  the  char- 
acter of  the  relation  is  concluded  by  a  previous  order  of  the 
CoDMnission,  which  became  final,  holding  that  the  water  com- 
pany was  a  public  utility,  and  that  the  landowners  are  estopped 
from  questioning  the  fact  because  of  their  acquiescence  in  that 
order,  meaning  by  acquiescence,  apparently,  merely  that  the  order 
was  not  contested  and  was  allowed  to  become  final,  for  nothing 
more  than  this  appears.  It  seems  that  in  1913  some  of  the 
landowners  owning  lands  on  the  west  side  of  Kings  river  ap- 
plied to  the  Railroad  Commission  for  an  order  directing  the 
water  company  to  convey  to  that  side  of  the  river  and  there 
distribute  a  pro  rata  proportion  of  the  water  received  upon  the 
mutual  water  company^s  stock,  which  water  had  theretofore  been 

distributed  only  to  lands  on  the  east  side  of  the  river.     The  ap- 
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plication  to  the  Commission  was,  of  course,  necessarily  based 
on  the  assertion  that  the  company  was  a  public  utility,  and  for 
that  reason  subject  to  the  jurisdiction  of  the  Commission.  The 
company  denied  that  it  was  a  public  utility,  but  took  the  position 
that  the  issue  was  really  between  east  side  and  west  side  land- 
owners, and  that  it  was  not  concerned.  Certain,  at  least,  of  the 
east  side  landowners  resisted  the  application.  The  Commission 
decided  that  the  company  was  a  public  utility,  but  denied  the 
relief  asked  for.  The  claim  now  is  that  this  decision  as  to  the 
character  of  the  company  is  res  judicata.  There  is  more  than 
one  answer  to  this,  but  one  alone  need  be  given.  It  is  that  the 
Commission  is  not  a  judicial  tribunal  in  the  strict  sense,  al- 
though many  of  its  functions  are  quasi  judicial,  so  that  its 
orders  are  not  judgments,  and  in  particular  its  findings  of  fact 
are  not  adjudications,  and  facts  found  by  it  are  not  res  judicata 
and  as  such  finally  and  conclusively  established  between  the 
parties  for  all  purposes. 

The  Commission  is  essentially  an  administrative  and  l^s- 
lative  tribimal,  and  not  a  court.  It  frequently  has  to  hear  evi- 
dence and  determine  for  its  own  guidance  questions  of  fact,  just, 
for  example,  as  a  board  of  supervisors  frequently  has  to  do,  but 
that  it  must  do  these  and  similar  things  as  a  court  does  them 
does  not  make  it  a  court,  or  change  the  character  of  its  decrees 
from  administrative  or  l^islative  orders  into  judicial  judg- 
ments. Their  character  in  this  respect  is  not  affected  by  the  pro- 
vision of  §  65  of  the  Public  Utilities  Act  (St.  [Ex.  Sess.] 
1911,  p.  64),  that  "in  all  *  *  *  collateral  proceedings  the 
orders  and  decisions  of  the  commission  which  have  beccmie  final 
shall  be  conclusive.''  There  may  possibly  be  some  doubt  as  to 
just  what  the  full  effect  of  this  statutory  provision  is,  but,  giving 
it  the  fullest  effect  to  which  it  can  reasonably  be  claimed  it  is 
entitled,  it  goes  no  further  than  providing  that  the  orders  and 
decisions  of  the  Commission  are  conclusive  for  the  purposes  for 
which  they  are  made.  The  point  here  is  that  they  are  not  made 
for  the  purpose  of  adjudicating  between  litigants.  For  example, 
assuming  that  the  statute  should  have  full  effect,  it  would  follow 
that  the  previous  order  of  the  Commission  could  in  no  wise  be 
attacked  or  its  operation  prevented  in  the  present  proceedings. 

The  point  is  that  it  is  not  sought  to  do  this,  and  our  ruling  that 
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tbe  water  company  is  not  a  public  utility  does  not  do  it.  That 
order  stands,  and  it  would  stand  even  if  it  had  been  an  order 
directing  the  company  as  a  public  utility  to  do  something.  But 
the  operation  of  the  order  and  its  full  recognition  as  a  final, 
existing,  and  effective  order  does  not  involve  or  mean  more  as  to 
questions  of  fact  determined  by  the  Commission  in  making  the 
order  than  that  such  questions  are  conclusively  determined  for 
the  purposes  of  the  validity  of  the  order.  If  the  previous  decision 
of  the  Commission  that  the  water  company  involved  here  were 
a  public  utility  had  been  necessary  for  the  order  which  it  made, 
which  it  was  not,  that  fact,  assuming  that  the  fullest  effect  should 
be  given  to  the  statute,  would  be  deemed  conclusively  established 
80  far  as  questioning  the  validity  of  the  order  or  its  effective 
operation  is  concerned,  but  no  farther.  The  peculiar  effect  of 
a  determination  of  fact  operating  to  conclude  the  question  for 
other  purposes  than  those  of  the  very  proceeding  in  which  the 
deteimination  is  made  is  confined  to  strictly  judicial  determina- 
tions alone,  and  an  order  of  the  Commission  is  not  of  that 
character. 

[3]  As  to  the  contention  that  the  landowners  acquiesced  in 
the  determination  of  the  Commission  as  to  the  character  of  the 
water  company,  the  answer  is  that  it  is  wholly  immaterial 
whether  they  did  or  not,  unless  by  reason  of  the  Conmaission's 
order  and  the  acquiescence  of  the  parties  in  it  the  relation  be- 
tween the  company  and  the  landowners  was  changed.  If  the 
Commission  had  held  that  the  water  company  was  a  public 
utility,  and  then  it  and  the  landowners  had  not  only  acquiesced 
in  the  order,  that  is,  failed  to  question  it,  but  had  proceeded 
upon  the  basis  that  the  company  was  a  public  utility,  then  and 
there  the  relation  of  public  utility  and  consumers  would  have 
come  into  existence  between  them,  regardless  of  whether  it  had 
previously  existed  between  them  or  not.  This,  and  this  alone, 
is  the  point  of  Franscioni  v.  Soledad  Land  &  Water  Co.  170 
Cal.  221,  149  Pac  161,  and  Van  Hoosear  v.  Eailroad  Commis- 
sion, 194  Pac.  1003.  Nothing  of  this  sort  appears  in  the  present 
case.  The  Railroad  Commission  denied  the  relief  which  the 
west  side  landowners  asked,  so  that  the  company  and  the  land- 
owners proceeded  as  before  under  the  previously  existing  ar- 
rangement between  them,  and  as  a  consequence  without  change 

P.U.R.1921E.  36 


Digitized  by 


Google 


640  CALIFORNIA  SUPREME  COURT. 

in  tlieir  respective  rights  or  in  the  relation  between  them.  That 
relation  must,  as  we  have  said,  be  held,  on  the  authority  of  Allen 
V.  Railroad  Commission,  not  to  be  one  of  public  utility  and  con- 
sumers, and  consequently  not  within  the  jurisdiction  of  the  Com- 
mission. 

The  order  of  the  Railroad  Commission  is  annulled. 

We  concur :    Angellotti,  C.  J. ;  Shaw,  J. ;  Wilbur.  J. ;  Sloane^ 
J. ;  Lcnnon,  J. ;  Lawlor,  J. 

Rehearing  denied  July  7,  1921. 


DISTRICT  OF  COLUMBIA  PUBIiIO  UTILITIES  COMMISSION. 

EE  TERMINAL  TAXICAB  COMPANY. 
[Formal  Case  No.  97,  Order  No.  426.] 

Return  —  Reasonahtenesa  —  Taxieaha  —  Hotel  commission. 

1.  A  taxicab  company  was  held  to  be  unjustified  in  maintaining 
high  rate?  caused  by  the  payment  of  approximately  $54,000  yearly  for 
exclusive  rights  at  a  station  and  at  certain  hotels. 

Rates  —  Schedules  —  Effective  date  —  Taxicabs. 

2.  A  taxicab  company  was  given  one  month  to  readjust  its  taxi 
meters  before  placing  in  efTect  a  new  rate  schedule. 

[June  30,  1921.] 

Appltcation  for  a  continuation  of  existing  rates  and  charges 
of  a  taxicab  company;  application  refused  and  lower  rates  fixed. 

By  the  Commission:  By  the  terms  of  Commission's  order 
number  399,  issued  December  29,  1920,  the  then  existing  rates 
and  charges  of  the  Terminal  Taxicab  Company  were  continued 
in  force  for  a  six  months'  period  to  end  June  30,  1921,  after 
which  date  the  rates  in  effect  prior  to  December  24,  1919,  will 
be  automatically  restored,  unless  on  or  before  June  30,  1921, 
the  Commission  shall  have  ordered  otherwise.  On  June  1,  1921, 
the  Terminal  Taxicab  Company  filed  its  request  with  the  Com- 
mission for  a  continuation  of  the  existing  rates  after  June  30, 
1921,  and  after  due  notice  the  Commission  held  a  public  heaiv 
ing  on  June  24,  1921,  to  consider  this  question. 

At  this  hearing  it  was  shown  that  the  respondent  also  conducts 
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a  general  taxicab  busiaess  through  the  medium  of  a  separate 
company  known  as  the  Yellow  Taxicab  Company,  which  began 
operations  on  April  1,  1921,  un^er  the  direction  of  the  officers 
of  the  Terminal  Taxicab  Company.  It  appears  that  separate 
^  accounting  records  are  kept  for  the  two  companies,  /that  the  gen- 
eral overhead  expenses  are  properly  allocated  with  the  exception 
of  the  salaries  of  three  executive  officers  paid  wholly  by  the 
respondent,  and  that  the  Yellow  Taxicab  Company  pays  to  the 
other  company  the  cost  plus  a  percentage  of  profit  on  all  repairs, 
garage  rent,  attendance,  etc. 

[1]  The  evidence  shows  that  the  rates  charged  by  the  Yellow 
Taxicab  Company  are  materially  lower  than  those  of  the  Ter- 
minal Taxicab  Company,  which,  as  explained  by  the  latter  com- 
pany, is  due  in  great  measure  to  the  commissions  it  is  required 
to  pay  for  exclusive  rights  at  the  Union  Station  and  at  certain 
hotels,  which  privileges  are  not  enjoyed  by  the  Yellow  Taxicab 
Company.  These  commissions  amounted  to  approximately 
$54,450  for  the  year  1920  and  $23,272  for  the  first  five  months 
of  1921,  and  as  they  form  a  part  of  the  operating  expenses  of 
the  company,  are  necessarily  reflected  in  the  rates  paid  by. its 
patrons. 

The  Commission  is  of  the  opinion  that  it  cannot  justify  the 
continuance  of  the  present  meter  rates  of  the  respondent  com- 
pany in  view  of  the  large  commissions  paid  by  the  company  for 
its  exclusive  privileges ;  the  Cormnission  believes  that  a  reduc- 
tion in  the  meter  rates  to  those  prevailing  immediately  prior  to 
December  24,  1919,  will  be  reasonable,  the  other  rates  and 
charges  of  the  company  to  remain  unchanged. 

[2]  As  it  requires  about  one  month  for  the  company  to  re- 
adjust its  taximeters  so  as  to  record  accurately  under  a  rate 
different  from  that  for  which  they  are  now  set,  it  will  be  neces- 
sary to  continue  the  present  rates  until  July  31,  1921,  after 
which  date  the  reduced  rates  prescribed  below  will  become 
effective. 
P.U.R.1921E. 
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MICHIGAN  PUBLIC  UTILITIE3S  COBfMISSION. 

MUSKEGON  TRACTION  &  LIGHTING  COMPANY 

V. 

GRAND  RAPIDS,  GRAND  HAVEN  &  MUSKEGON  RAILWAY 

COMPANY. 

[I>-1546.] 

ContnUsaions  —  Jurisdiction  —  Operating  contract  —  Batltvays* 

1.  The  Michigan  Commission  has  jurisdiction  to  revise  an  operat- 
ing contract  by  an  interurban  railway  with  a  street  railway,  over  the 
tracks  of  which  it  operates  its  cars,  since  such  a  contract  relates  to 
some  of  the  fundamental  elements  to  be  considered 'in  fixing  the  street 
railway  rates.     ' 

Return  —  Operating  expenses  —  Street  railways^ 

2.  An  annual  charge  of  $1,000  a  mile  was  considered  a  fair  allow- 
ance for  maintenance  and  repairs  of  the  track  and  overhead  structures 
of  a  street  railway,  for  the  purpose  of  fixing  reasonable  charges  for  the 
joint  use  of  tracks. 

Depreciation  —  Street  railways  —  Amount, 

3.  An  allowance  of  5  per  cent  a  year  for  depreciation  was  held  to 
be  reasonable  for  a  street  railway. 

Valuation  —  Ascertainment  of  value  —  Street  railu^aya. 

4.  The  value  of  street  railway  property  jointly  used  by  dty  and 
interurban  cars,  was  fixed  at  an  amount  between  the  original  cost  and 
the  cost  of  reproduction  new. 

Return  —  Street  railways  —  Amouttt. 

5.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  street 
railway. 

Apportionment  —  Street  railu>ays  —  Maintenance. 

6.  The  maintenance  of  track  and  roadway  was  apportioned  be- 
tween  a  street  railway  and  an  interurban  railway  on  a  ten  mile  basis. 

Apportionment  —  Street  railtvaya  -*  Maintenance  of  poles  and  over^ 
head  structures. 

7.  The  maintenance  of  poles  and  overhead  structures  was  appor- 
tioned between  a  street  railway  and  an  interurban  railway  upon  a  car 

^  mile  basis. 

[September  IS,  1021.] 

AlPPLIoation  for  the  abrogation  of  an  operating  contract  be- 
tween a  street  railway  and  an  interurban  railway  and  for  the 
fixing  of  just  and  reasonable  charges;  contract  annulled  and 
charges  fixed. 

Potter,  Commissioner:    The  Muskegon  Traction  &  Lighting 

P.U.R.1921E. 


Digitized  by 


Google 


MUSKEGON  T.  &  L.  CO.  ▼.  GRAND  RAPIDS,  6.  H.  &  M.  R.  CO.      640 

Company  and  the  cities  of  Muskegon  and  of  Muskegon  Heights, 
by  joint  submission  in  pursuance  of  §  4  of  Act  No.  419  of  the 
Public  Acts  of  1919,  submitted  to  this  Commission  the  questions 
of  fixing  and  determining  rates  and  charges  and  rules  and  con- 
ditions of  service  for  the  Muskegon  Traction  &  Lighting  Com- 
pany for  its  street  railway  services  performed  in  said  cities; 
and  it  thereupon  became  the  duty  of  this  Commission  "to  make 
a  full  investigation  as  to  all  matters  so  submitted  and  to  fix 
and  establish  such  reasonable  maximum  rates  and  charges  and 
prescribe  such  rules  and  conditions  of  service  and  make  such 
determination  and  order  relative  thereto  as  shall  be  just  and 
reasonable/^  t 

Subsequently,  the  Muskegon  Traction  &  Lighting  Company 
filed  with  this  Commission  a  petition  against  the  Grand  Kapids, 
Grand  Haven  &  Muskegon  Eailway  Company,  asking  this  Com- 
mission to  abrogate  the  existing  unjust  and  inequitable  contract 
between  said  Grand  Rapids,  Grand  Haven  &  Muskegon  Rail- 
way Company  and  the  Muskegon  Traction  &  Lighting  Company, 
fixing  the  running  rights  of  the  Grand  Rapids,  Grand  Haven  & 
Muskegon  Railway  Company  over  the  tracks,  in  the  cities  o>f 
iiluskegon  and  Musk^on  Heights,  of  the  Muskegon  Traction  & 
Lighting  Company  and  fixing  compensation  to  be  paid  by  the 
Grand  Rapids,  Grand  Haven  &  Muskegon  Railway  Company 
to  the  Muskegon  Traction  &  Lighting  Company  therefor. 

The  Grand  Rapids,  Grand  Haven  &  Musk^on  Railway  Com- 
pany, upon  the  filing  of  said  petition,  moved  to  dismiss  the 
same  because  it  alleged  this  Conmiission  had  no  jurisdiction. 
This  motion  was  denied.  (Musk^on  Traction  &  Lighting  Co. 
V.  Grand  Rapids,  G.  H.  &  M.  R.  Co.  P.U.R.1921C,  583.) 

[1]  At  the  time  of  the  argument  upon  the  motion  of  the 
Grand  Rapids,  Grand  Haven  &  Muskegon  Railway  Company 
to  dismiss  the  petition,  no  evidence  was  before  the  Commission. 
The  truth  of  the  allegations  of  the  petition  was  admitted,  for 
the  purposes  of  that  motion.  The  Commission  was  then  of  the' 
opinion  that  a  contract  entered  into  by  a  public  utility  under  its 
jurisdiction,  so  far  as  rates  and  conditions  of  service  are  con- 
cerned, might  be  so  flagrantly  unjust  and  inequitable  in  its 
eflFect  upon  the  operating  income  of  such  public  utility  and, 

consequently,  upon  its  rates  and  charges,  as  to  make  such  rates 
P.U.R.1921E. 


Digitized  by 


Google 


550  MICHIGAN  PUBLIC  UTILITIES  COMMISSION. 

and  charges  either  confiscatory  of  the  company^s  business  and 
property  or  of  the  people's  contributions  thereto,  or  of  such  a 
character  as  to  seriously  hinder  the  utility  in  carrying  out  the 
functions  to  perform  which  the  state  had  chartered  the  cor- 
poration and  granted  to  it  its  primary  franchise,  and  that  §  4 
of  Act  No.  419  of  the  Public  Acts  of  1919,  by  the  use  of  the 
terms  **rates  and  charges'*  meant  to  include  all  rates  and 
charges  made  or  to  be  made  by  such  public  utility  for  the  use 
of  its  property,  which  might  aflFect  the  operating  income  of  such 
utility. 

Contracts  entered  into  between  telephone  companies  for 
switching  service  at  fixed  rates,  have  in  this  state  been  held 
subject  to  the  jurisdiction  of  the  Commission.  (Fitdi  v. 
Michigan  State  Teleph.  Co.  T-179,  14  C.  T.  C.  907.) 

This  Commission  has  frequently  apportioned  the  cost  of  main- 
tenance of  jointly  used  devices  for  railroad  crossing  protection. 

Commissions  have  frequently  passed  upon  the  propriety  of 
the  so-called  4|  per  cent  contract  of  the  American  Telephone  & 
Telegraph  Company,  with  its  subsidiaries  and  refused  to  allow 
in  whole  or  in  part  the  stipulated  compensation  as  a  part  of  the 
legitimate  operating  expenses  of  the  subsidiary  company. 

The  California  Railroad  Commission  found  that  a  contract 
between  the  San  Francisco-Oakland  Terminal  Railways  Com- 
pany and  the  United  Light  &  Power  Company  for  electric  energy 
was  unjust  and  unreasonable,  and  imposed  an  unfair  and  unjust 
burden  on  the  San  Francisco-Oakland  Terminal  Railways  and 
ordered  the  parties  to  enter  into  a  new  contract  providing  a  new, 
just,  and  equitable  rate  to  be  paid,  subject  to  the  Railroad  Com- 
mission's approval.  (In  Re  United  Light  &  P.  Co.  P.U.R. 
1915C,  622.) 

In  this  case  at  this  time,  though  not  at  the  time  of  filing  the 
petition,  the  Commission  has  jurisdiction  of  petitioner's  rates 
under  joint  submission,  and  since  the  effective  date  of  Act  115, 
P.  A.  1921,  jurisdiction  of  the  rates  of  the  Grand  Rapids,  Grand 
Haven  &  Muskegon  Railway,  so  that  any  inequity  resulting  from 
the  order  herein  made  will  be  subject  to  readjustment.  . 

If  the  contract  in  question  is  unjust  and  inequitable  and 
enables  the  Grand  Rapids,  Grand  Haven  &  Muskegon  Railway 
Company  to  greatly  reduce  its  operating  expenses,  and  if  the 
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Muskegon  Traction  &  Lighting  Company  has  contracted  to  fur- 
nish the  service  at  much  less  than  cost,  and  assuming,  as  is  con- 
tended, that  the  Commission  in  fixing  the  rates  of  both  com- 
panies is  bound  by  the  terms  of  the  contract,  it  may  result  in 
\mreasonably  decreasing  the  rates  of  the  Grand  Rapids,  Grand 
Haven  &  Muskegon  Railway  Company,  and  in  unreasonably 
increasing  the  rates  of  the  Musk^on  Traction  &  Lighting  Com- 
pany, thus  compelling  that  part  of  the  traveling  public  patroniz- 
ing the  Muskegon  Traction  &  Lighting  Company  to  pay  a  part 
of  what  ought  to  be  paid  by  the  patrons  of  the  Grand  Rapids, 
Grand  Haven  &\Muskegon  Railway  Company. 

Neither  the  constitution  or  the  statute  contemplated  placing 
in  the  hands  of  corporations  created  by  law,  the  power  and  au- 
thority by  private  contract  to  take  the  property  of  one  part  of 
the  public  and  transfer  it  to  the  use  and  benefit  of  another.  If 
such  private  contracts  are  protected  by  the  constitutional  pro- 
hibition against  impairing  the  obligation  of  contracts;  if  the 
state  may  create  corporations  which  by  private  contract  may  oust 
it  of  its  power  over  rates  (because  to  permit  the  fundamental 
bases  of  rates  to  be  fixed  by  private  contract  is  to  permit  the 
rates  themselves  to  be  so  fixed),  then  legislative  and  Commission 
control  over  rates  is  at  an  end,  and  the  provisions  of  private  con- 
tracts are  paramount  to  the  Constitution  and  the  law. 

The  inherent  defect  in  this  reasoning  is  that  the  contract  is 
not  a  purely  private  contract  but  one  which  effects  a  fundamental 
factor  of  rate  making,  and  that  the  state  itself  has  not  been  and 
IB  not  a  party  thereto,  bound  thereby. 

The  Grand  Rapids,  Grand  Haven  &  Muskegon  Railway  Com- 
pany then  filed  its  answer  to  the  petition,  denying  that  the 
charges  contracted  to  be  paid  by  it  to  the  Muskegon  Traction  & 
Lighting  Company  for  running  rights  over  the  latter's  tracks 
were  confiscatory  and  denying  that  such  contract  was  inadequate 
or  inequitable  and  averring  that  it  had  always  been,  and  is  now, 
willing  to  proceed  with  arbitration  proceedings,  as  provided 
in  the  contract  "as  to  the  increased  amount  of  compensation,  if 
any,  that  complainant  is  entitled,  under  the  terms  of  said  con- 
tract, by  reason  of  any  change  in  conditions  of  operation  or  cost 
of  maintenance  of  complainant's  said  tracks.'* 

The  Grand  Rapids,  Grand  Haven  &  Muskegon  Railway  Com- 
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pany  however,  insists  (a)  upon  the  binding  force  and  effect  of 
its  operating  contract  with  the  petitioner,  the  Muskegon  Traction 
&  Lighting  Company,  and  (b)  that  such  contract  is  not  of  such 
a  character  that  this  Commission,  under  the  facts  of  this  case, 
has  jurisdiction  over  its  terms. 

Notwithstanding  the  question  of  jurisdiction  was  primarily 
disposed  of  by  the  Commission  on  the  motion  to  dismiss  the 
petition  filed,  we  think  the  questions  now  before  the  Commission 
are,  first,  should  the  Commission,  under  the  petition  and  answer 
and  the  evidence  submitted  for  its  consideration,  exercise  juris- 
diction over  the  particular  contract  involved,  under  the  circum- 
stances of  this  case,  and  determine  the  issues  submitted  by  the 
petition  and,  second,  if  so,  what  rate  of  compensation  is  just 
and  equitable  between  the  parties  under  all  the  facts  and  circum- 
stances presented  for  consideration. 

The  defendant  insists  that  the  contract  entered  into  is,  in 
any  event,  the  best  evidence  of  what  was  deemed  just  and 
equitable  by  the  parties  thereto  when  it  was  entered  into,  and 
that  the  contract  is  not,  as  a  matter  of  law,  such  a  one  as  the 
Commission  has  jurisdiction  over  and,  in  particular,  it  calls 
attention  to  the  opinion  of  Judge  Pollock,  of  the  United  States 
District  Court  of  Kansas  in  Kansas  City  Long  Distance  Tele- 
phone Company  v.  Public  Utilities  Commission  of  Kansas  and 
others,  decided  in  June,  1921,  and  Philadelphia  City  Passenger 
R.  Co.  V.  Public  Service  Commission  [ —  Pa.  — ,  post,  581,  114 
Atl.  642]  decided  by  the  supreme  court  of  Pennsylvania  July  1^ 
1921. 

In  the  case  first  above  mentioned,  the  telephone  company 
brought  injunction  proceedings  in  the  United  States  District 
Court  to  restrain  defendant  Public  Utilities  Conmiission  from 
enforcing  the  order  made  by  it,  without  notice,  hearing,  or  an 
opportunity  for  hearing;  changing  the  allocation  or  division  of 
telephone  toll  revenues  between  the  telephone  exchanges  and  the 
toll  telephone  company.  The  court  said:  "Under  any  and  all 
systems  of  determining  justice  in  our  country,  a  trial  on  notice 
and  a  full  opportunity  to  be  heard  precedes,  does  not  follow, 
judgment  in  the  case.  As  all  such  bodies  as  is  the  defendant 
Commission  are  mere  creatures  of  statutory  law,  the  law  itself, 
when  examined,  must  be  found,  in  express  terms  or  by  necessary 
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implication,  to  grant  the  power  attempted  to  be  exercised  and, 
if  not  so  found,  the  power  does  not  exist/' 

In  this  case,  §  4  of  Act  No.  419  of  the  Public  Acts  of  1919, 
expressly  provides  for  an  investigation  and  hearing,  upon  the 
making  of  a  joint  submission  by  the  municipalities  and  public 
utilities  involved  and  this  joint  submission  is  all  the  notice  that 
is  necessary,  although  actual  notice  and  hearing  was  had  in 
this  case. 

The  petition  involved  herein  was  filed  against  the  Grand 
Rapids,  Grand  Haven  &  Musk^on  Eailway  Company  by  the 
Muskegon  Traction  &  Lighting  Company  in  the  proceedings  pend- 
ing  before  the  Conmiission  upon  the  joint  submission  of  rates 
and  conditions  of  service  made  in  pursuance  of  §  4  of  Act  No. 
419  of  the  Public  Acts  of  1919,  by  the  Muskegon  Traction  & 
Lighting  Company,  and  the  cities  of  Muskegon  and  Musk^on 
Heights,  and  a  hearing  was  had  thereon  and  this  Conunission, 
either  has  or  has  not  jurisdiction  of  the  contract  in  question, 
under  the  provisions  of  §  4  of  Act  No.  419,  of  the  Public  Acts 
of  1919,  by  express  grant  or  by  necessary  implication  by  the 
terms  and  conditions  of  such  statute. 

The  second  case  cited  and  relied  upon  was  a  rate  case,  and 
involved  the  intercorporate  contracts  of  the  underlying  com- 
panies of  the  Philadelphia  Rapid  Transit  Company  with  it,  by 
which  such  underlying  companies  were  guaranteed  a  certain 
return  in  consideration  of  an  assignment  of  their  property  and 
franchises  to  the  holding  and  operating  company,  and  it  was 
these  contracts  that  were  attacked  as  unjust  and  inequitable. 

The  court  pointed  out  that  the  Commission  had  no  general 
power  to  set  aside  public  utility  contracts ;  that  it  was  a  creature 
of  statute  and  that  the  statute  was  to  be  strictly  construed  and 
that,  therefore,  the  Commission  had  no  powers  except  those  ex- 
pressly granted  or  necessarily  implied  from  the  language  creat- 
ing it  and  defining  its  powers  and  duties. 

The  court  then  said :  "No  contract  made  by  a  utility  is  sub- 
ject to  a  direct  attack  and  revision,  unless  it  is,  itself,  a  rate 
contract;  and  no  contract  may  be  indirectly  reviewed  in  such 
cases,  unless  it  has  some  relation  to  one  or  more  of  the  elements 
to  be  considered  in  revising  the  rate." 

This  Commission  does  not  claim  any  general  supervisory  con- 
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trol  over  public  utility  contracts,  and  it  recognizes  that  its 
jurisdiction  over  such  contracts,  if  any,  must  arise  from  the 
statute  creating  it  and  defining  its  powers  and  duties.  If,  how- 
ever, the  contract  in  question  is  a  rate  contract  or  if  it  has  a 
close  relation  to  some  of  the  elements  to  be  considered  by  this 
Commission  in  fixing  the  rates  of  fare  of  the  Muskegon  Traction 
&  Lighting  Company,  then,  under  the  decision  of  the  supreme 
court  of  Pennsylvania,  in  the  case  last  above  mentioned,  this 
Commission  may  have  jurisdiction  over  it. 

In  fixing  the  rates  of  a  public  utility,  it  is  generally  conceded 
that  it  is  entitled  to  charge  the  public  such  rates  as  will,  under 
ordinary  circumstances,  yield  an  income  sufficient  to  pay  its 
operating  expenses,  maintenance,  and  repairs,  taxes,  deprecia- 
tion and  a  fair  return  upon  the  fair  value  of  its  used  and  useful 
property.  Decreasing  its  operating  income  necessarily  results 
in  increasing  its  rates. 

The  contract  in  question  decreases  the  operating  income  of  the 
Muskegon  Traction  &  Lighting  Company  and  as  to  it,  is  neces- 
sarily a  contract  concerning  charges ;  a  contract  which  has  some 
relation  to  some  of  the  fundamental  elements  to  be  considered 
in  revising  the  rates  of  the  Muskegon  Traction  &  Lighting  Com- 
pany and  this  Commission,  therefore,  holds  that  it  has  juris- 
diction over  the  controversy  submitted  by  the  petition. 

The  length  of  the  route  of  the  Muskegon  Traction  &  Lighting 
Company  jointly  used  is  3.442  miles.  The  single  track  jointly 
used  is  4.414  miles. 

To  ascertain  the  fair  charge  to  be  made  by  the  Muskegon 
Traction  and  Lighting  Company  to  the  Grand  Eapids,  Grand 
Haven  &  Muskegon  Kailway  Company  for  the  use  of  the  jointly 
used  facilities,  it  is  necessary  to  consider: 

(1)  The  cost  and  expense  of  maintenance  and  repairs, 

(2)  A  proper  allowance  for  depreciation, 

(3)  Taxes,  and 

(4)  A  fair  return  upon  the  fair  value  of  the  property. 

[2]  An  annual  charge  of  $1,000  a  mile  is  under  the  evidence, 
a  fair  charge  for  maintenance  and  repairs  of  track  and  overhead 
structures,  $4,423  per  year. 

[3]  Allowance  for  depreciation  of  5  per  cent  per  year,  assum- 
ing the  value  of  the  property  is  $90,000  is  $4,500  annually. 
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Two  per  cent  annually  of  the  value  of  the  property  is  $1,800. 

[4]  The  original  cost  of  the  jointly  used  property  was  ap- 
proximately $81,000;  its  present  cost  of  reproduction  new 
$130,000.  $90,000  is  fixed  as  the  value  of  the  jointly  used  and 
useful  property. 

[6]  An  8  per  cent  return  on  $90,000  is  $7,200  a  year.  This 
would  give  (a)  maintenance  and  repairs  $4,723 ;  (b)  deprecia- 
tion $4,500;  (c)  taxes  $1,800;  (d)  return  at  8  per  cent  $7,200, 
a  total  of  $18,223. 

[6]  Maintenance  of  track  and  roadway  is  equitably  divided 
on  a  ten  mile  basis.  30.3  per  cent  of  the  total  10  miles  passing 
over  the  jointly  used  track,  according  to  the  statement  of  the 
Grand  Rapids,  Grand  Haven  &  Muskegon  Railway  Company  is 
interurban  traffic.  The  estimate  of  the  Musk^on  Traction  & 
Lighting  Company  is  32.5  per  cent  Probably  31.5  per  cent 
is  substantially  correct. 

[7]  Maintenance  of  poles  and  overhead  structures  may  be 
divided  upon  the  basis  of  car  miles,  rather  than  ten  miles.  Upon 
this  basis,  about  18  per  cent  of  the  maintenance  of  poles  and 
overhead  structures  is  chargeable  to  the  interurban  company; 
therefore,  the  total  of  $18,223  the  total  annual  requirements  for 
maintenance,  depreciation,  taxes,  and  a  fair  return  should  be 
divided  upon  the  basis  of  $8,196  to  the  Grand  Rapids,  Grand 
Haven  &  Muskegon  Railway  Company,  and  $10,027  to  the 
Muskegon  Traction  &  Lighting  Company. 

A  charge  of  10  cents  per  car  mile  for  freight  cars  on  the 
basis  of  6,000  car  miles  per  year  would  yield  $600  annually. 
During  1920,  the  total  freight  car  miles  was  6,700.  Based  upon 
the  first  three  months  of  1921,  6,000  car  miles  for  1921  will  be 
approximately  correct. 

During  the  first  three  months  of  1921,  2,400  local  passengers 
were  carried  by  the  interurban  cars.  On  the  basis  of  a  10-cent 
fare,  a  charge  of  two-fifths  of  the  local  fare  would  yield  to  the 
Muskegon  Traction  &  Lighting  Company  $384  per  year.  Based 
upon  the  number  of  passengers  carried  for  the  first  three  months 
of  1921  the  total  number  of  through  passengers  for  the  year 
will  be  5  per  cent  less  than  in  1920  or  358,187.  Deducting 
from  the  total  requirements  the  amount  allocated  to  the  Grand 
Rapids,  Grand  Haven  &  Muskegon  Railway  Company  $8,196 
r.u.n.i92iE. 
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less  $984,  leaves,  to  be  obtained  from  through  passengers 
$7,212;  which  amount  divided  by  the  number  of  passengers 
carried  shows  a  necessary  carrying  charge  of  approximately  2 
cents  a  passenger. 

The  matter  in  controversy  will  be  disposed  of  upon  the  follow- 
ing basis:  The  Grand  Rapids,  Grand  Haven  &  Muskegon  Rail- 
way Company  should  pay  to  the  Muskegon  Traction  &  Lighting 
Company  (a)  a  minimum  amount  of  $4,000  per  year;  (b)  an 
amount  equal  to  two-fifths  of  the  local  fare  of  local  passengers 
carried  by  it;  (c)  two  cents  a  passenger  for  all  through  pas- 
sengers carried,  and  (d)  10  cents  per  freight  car  mile. 

Based  upon  the  1920  figures,  this  rate  will  yield  $9,586  and 
based  upon  the  estimated  figures  of  1921  will  yield  $8,148,  sub- 
stantially the  amount  of  the  requirements  apportioned  as  above 
to  the  Grand  Rapids,  Grand  Haven  &  Musk^on  Railway 
Company. 

An  order  in  conformity  with  this  opinion  is  herewith  entered. 

'  Note. — Commissions. 

/.  JfuriHdiction  and  patvers,  566. 
MI.  Orders,  557. 

I.  Jfurisdiciion  and  powers. 

In  East  St.  Louis  B.  Co.  v.  Southern  B.  Co.  No.  9628,  July  13, 
1921,  the  Illinois  Commission  said  in  regard  to  contracts  between  a 
railway  and  a  city  council :  *^e  are  compelled  to  agree  with  counsel 
for  the  Southern  Railway  Company  that,  where  no  public  interest 
is  involved,  the  Commission  is  without  authority  to  construe  con- 
tracts except  as  it  does  so  within  the  limits  of  the  police  power 
granted  by  the  legislature.  The  Commission  has  no  judicial  power 
and,  therefore,  is  without  right  to  construe  the  terms  of  the  contracts 
herein  questioned  or  require  a  variation  from  the  terms  therein 
expressed.  The  relief  prayed  for  by  the  petitioner  lies  within  the 
jurisdiction  of  the  courts  and  not  with  this  Commission." 

The  Nebraska  Commission  has  no  power  to  designate  an  alternate 
route  which  may  be  used  by  an  applicant  for  permission  to  erect  a 
power  line,  but  may  indicate  that  such  alternate  route  is  available. 
Re  Nebraska  Power  Co.  Application  No.  4478,  Feb.  14,  1921. 

The  Nebraska  Commission  has  authority  to  make  such  orders 
and  prescribe  such  terms  and  conditions  for  the  location  and  con- 
P.U.R.1921E. 
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stmction  and  operation  of  proposed  electric  transmission  line  as  to 
it  may  seem  just  and  reasonable.    Ibid. 

11,  Orders. 

In  Keithsburg  v.  Illinois  Northern  TTtilities  Co.  No.  9473,  July 
27,  1921,  the  Illinois  Commission  held  that  an  electric  company 
which  had  been  ordered  to  operate  certain  stations  as  standbys 
'^ntil  such  time  as  the  company  has  complied  in  full  with  the  re- 
quirements of  the  said  order''  was  not  the  judge  of  its  compliance 
with  such  order,  but  must  apply  to  the  Commission  for  relief  from 
its  provision  as  soon  as  it  was  in  a  position  to  show  full  compliance. 

In  New  York  v.  Brooklyn  Edison  Co.  (1921)  189  N.  T.  Supp. 
312,  the  Supreme  Court,  Special  Term,  Kings  County,  held  that  a 
corporation  which  owned  all  the  stock  of  an  electric  utility,  was 
bound  by  a  Commission  order  fixing  rates,  although  the  power  com- 
pany was  not  a  party  to  the  proceeding,  and  that  such  a  power 
company  did  not,  by  reason  of  its  merger  with  its  subsidiary,  gain 
any  right  of  exemption  from  the  provisions  of  the  order. 


MISSOURI  PVBIilO  SERVICE  COMMISSION. 

ANDREW  COUNTY  MUTUAL  TELEPHONE  COMPANY 

V. 

SOUTHWESTERN  BELL  TELEPHONE  COMPANY. 
[Case  No.  2789.] 

Conimi88ion8  —  JfurisdicHon  —  VdUd  operating  eontraei  —  Coal. 

1.  The  Missouri  Commiseion  has  no  Jurisdiction  to  change  tele- 
phone toll  rates  fixed  by  an  operating  contract  between  telephone  com- 
panies, when  such  contracts  were  entered  into  before  the  effective  date 
of  the  Public  Service  Commission  Law. 

J^iscritnination  —  Between  localities  —  ToU  rates  —  Common  law, 

2.  An  operating  contract  between  two  telephone  companies  pro- 
viding for  charges  for  toll  messages,  although  discriminatory  in  favor 
of  longer  distances,  was  not  unlawful  under  the  common  law  before  the 
enactment  of  the  Public  Service  Commission  Law  of  Missouri,  since 
the  common  law  did  not  take  notice  of  discrimination  by  common  car- 
riers against  localities  but  only  against  individuals. 

(Flad,  Commissioner,  dissents.) 

[September  12,  1021.] 

r.U.B.i921E. 
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Complaint  against  increase  in  toll  rates  in  excess  of  those 
fixed  by  contract;  respondent  ordered  to  continue  furnishing 
service  at  contract  ^ates. 

Bean,  Commissioner:  The  Andrew  County  Mutual  Tele- 
phone Company,  complainant,  charges  that  the  Southwestern 
Bell  Telephone  Company,  defendant,  is  about  to  raise  the  rates 
on  toll  messages  from  all  points  in  Andrew  county,  Missouri, 
where  its  lines  connect  with  the  complainant's  exchanges  to  St. 
Joseph,  Missouri,  contrary  to  and  in  violation  of  a  contract  with 
the  complainant  That  defendant  threatens  to  sever  connection 
with  the  complainant's  exchanges  unless  said  increased  rates  are 
paid.  Complainant  asks  that  the  Commission  issue  an  order 
directing  the  defendant  to  continue  to  furnish  telephone  service 
to  the  complainant's  exchanges  at  15  cents  per  message  from  all 
points  in  Andrew  county,  Missouri,  to  St.  Joseph,  Missouri, 
pursuant  to  a  contract  to  that  effect  entered  into  heretofore  be- 
tween the  complainant  and  defendant. 

Defendant  by  its  answer  says  that  the  lawful  toll  rates  to  be 
charged  by  it  pn  toll  messages  between  St.  Joseph  and  points  of 
connection  with  the  complainant's  exchanges  in  Andrew  county 
are  the  rates  approved  by  the  Public  Servic  Commission  in  Case 
No.  2121,  the  same  being  the  same  rates  put  into  effect  by  the 
Postmaster  General  of  the  United  States  during  the  Federal 
control  of  the  property  of  the  defendant  between  August  1,  1918, 
and  August  1,  1919,  under  Orders  Nos.  2495  and  2797,  estab- 
lishing a  uniform,  schedule  of  rates  for  telephone  toll  messages. 

Defendant  further  says  that  it  has  repeatedly  advised  the  com- 
plainant herein  that  its  failure  to  put  into  effect  the  schedule 
approved  and  ordered  by  the  Public  Service  Commission  created 
a  discriminatory  and  illegal  practice.  That  defendant  has  ad- 
vised the  complainant  that  the  rates  specified  in  the  original 
contract  between  the  complainant  and  the  St.  Joseph  Home  Long 
Distance  Telephone  Company  must  yield  to  the  orders  of  the 
Public  Service  Conmiission  of  the  state  of  Missouri,  but  that 
the  complainant  has  at  all  times  failed  and  refused  to  put  into 
effect  the  schedule  of  rates  for  toll  messages  ordered  by  the 

Commission. 
P.U.R.1921E. 
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Defendant  prays  that  the  complaint  be  dismissed  and  that  the 
complainant  be  ordered  to  put  into  effect  the  schedule  of  toll 
rates  provided  in  Case  No.  2121. 

A  hearing  was  held  before  a  member  of  the  Commission  at 
the  city  of  St.  Joseph  on  the  30th  day  of  June,  1921. 

II. 

The  Andrew  County  Mutual  Telephone  Company  is  a  cor- 
poration organized  under  the  laws  of  this  state  and  has  1400 
stockholders.  The  company  owns  and  operates  14  telephone 
exchanges  in  Andrew  county,  Missouri,  and  furnishes  service  to 
2800  subscribers.  The  exchanges  of  the  company  are  connected 
by  lines  which  it  owns.  The  St  Joseph  Home  Long  Distance 
Telephone  Company  built  toll  lines  into  Andrew  county  in  1909 
and  connected  with  a  number. of  the  complainant's  exchanges. 
At  that  time  on  the  5th  day  of  August,  1909,  a  contract  was 
entered  into  between  the  St.  Joseph  Home  Long  Distance  Tele- 
phone Company  and  the  complainant  for  forty-three  years  and 
thereafter  until  terminated  by  one  year's  notice,  which  was 
modified  by  a  supplemental  contract  entered  into  between  said 
parties  on  the  12th  day  of  August,  1910.  The  contracts  between 
the  St.  Joseph  Home  Long  Distance  Telephone  Company  pro- 
vided for  a  division  of  the  toll  charges  between  the  two  companies 
and  also  specified  that  the  St  Joseph  Company  was  to  furnish 
toll  service  from  the  complainant's  exchanges  in  Andrew  county 
to  St.  Joseph  for  15  cents  per  message  during  the  time  specified 
in  the  original  contract 

The  contracts  of  the  St.  Joseph  Home  Long  Distance  Tele- 
phone Company  were  assumed  by  the  defendant  upon  the  pur- 
chase by  it  of  the  property  of  the  St.  Joseph  Home  Long  Dis- 
tance Telephone  Company  in  the  year  1912.  The  rates  specified 
in  the  contract  for  toll  service  between  St  Joseph  and  the  com- 
plainant's exchanges  in  Andrew  county  were  observed  by  the 
defendant  until  during  Federal  control  of  the  telephone  property 
of  the  defendant.  During  the  period  of  Federal  control  the 
Postmaster  General  established  a  uniform  schedule  of  rates  for 
telephone  toll  messages  over  the  lines  of  the  defendant.  The 
complainant  has  refused  to  apply  other  than  the  rate  specified  in 
the  contract  on  toll  messages  over  the  defendant's  lines  from  its 
P.U.R.1021E. 
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exchanges  to  St.  Joseph.  The  defendant  holds  that  the  rates 
prescribed  by  the  Postmaster  General  and  approved  by  the  CkMn- 
mlssion,  are  the  lawful  rates  for  such  service  and  must  be  put 
into  effect. 

At  the  expiration  of  Federal  control  the  Missouri  Public 
Service  Conmiission  in  Case  No.  2121,  on  the  26th  day  of 
November,  1919,  authorized  the  defendant  to  continue  in  force 
and  effect  the  toll  rates  as  originally  prescribed  by  the  Postr 
master  GeneraL  The  defendant's  Exhibit  A  is  a  blue  print 
showing  the  location  of  the  complainant's  exchanges  and  the 
toll  lines  of  both  the  complainant  and  the  defendant  which  are 
connected  therewith.  As  shown  by  said  exhibit  the  defendant  has 
three  toll  lines  extending  north  from  St.  Joseph  to  the  com- 
plainant's exchanges.  A  line  extends  from  St.  Joseph  to  Avenue 
City,  Cosby,  and  Helena;  a  line  extends  from  St.  Joseph  to 
Savannah  and  other  points  and  a  line  extends  from  St.  Joseph 
to  ^Amazonia  and  Nodaway.  The  defendant's  toll  lines  do  not 
reach  all  the  complainant's  exchanges  as  will  appear  from  said 
exhibit,  and  the  complainant's  toll  lines  are,  in  some  instances, 
used  to  complete  the  connection  to  St.  Joseph.  The  toll  rates 
which  the  defendant  now  seeks  to  charge  from  the  points  in 
question  to  St  Joseph,  as  well  as  the  toll  rates  charged  in  pur- 
suance of  the  contract  from  the  same  places  in  Andrew  county 
to  St.  Joseph,  and  the  distances  to  St  Joseph,  are  shown  by  the 
table  below. 

P.U.R.1921E. 


Digitized  by 


Google 


ANDREW  CX)UNTY  M.  T.  CO.  v.  SOUTHWESTERN  B.  T.  00.     661 


lOieioiotoioiAioioioioiooto 


1^ 

(26 


oo^oooooooioooo 

OfHOfHfHi-4fHfHrHiHe>rHf-jf-j 


8)6.3 
hi 


e)  CO  ei  CO  ^  o)  0) 


>oioo 


C 

•a. 
I 

(0 


(S 


tOOUdlftOOOiOOtOlOlQQIQ 


OlOOOkOiSOOiOGOOUdO 

iKilsliiiiir 


^a 


iH -M  fH  i-l  r-l  N  iH  ©J        ©lr-104 


P.U.R.1^1^ 


se 


Digitized  by 


Google 


562  MISSOURI  PUBUC  SERVICE  COMMISSION. 

It  will  be  noted  that  the  contract  for  toll  messages  prescribes 
the  same  rate  without  regard  to  the  difference  in  distance  which 
the  message  is-  to  be  carried. 

The  defendant's  Exhibit  D  shows  the  air  line  mileage  and  the 
defendant's  station  to  station  rates  for  toll  messages  to  stations 
within  a  radius  of  25  miles  of  St.  Joseph  in  the  counties  of 
Gentry,  DeKalb,  Clinton,  Platte,  and  Buchanan  counties  in 
this  state. 

III. 

The  complainant  contends  that  as  a  matter  of  law  the  defend- 
ant is  bound  to  furnish  toll  service  between  its  exchanges  in 
Andrew  county  and  St.  Joseph  at  the  rates  named  in  the  contract 
and  that  such  contract  is  controlling  here  as  to  the  measure  of 
the  rates  to  be  charged  by  the  defendant  for  such  toll  service. 
The  Supreme  Court  of  the  United  States  in  the  case  of  Dakota 
Cent.  Teleph.  Co.  v.  State  ex  rel.  Payne,  250  U.  S.  163,  P.U.R. 
1919D,  717,  63  L.  ed.  910,  4  A.L.R  1623,  39  Sup.  Ct.  Rep. 
507,  held  that  the  acts  of  Congress  had  empowered  the  President 
to  take  possession  and  assume  control  of  any  telephone  line  or 
part  thereof  and  to  operate  the  same  in  such  manner  as  was 
needful  or  desirable  for  the  duration  of  the  war  and  that  the 
governmental  authorities  had  full  authority  to  fix  rates  for  the 
service  rendered  through  the  agency  of  the  telephone  companies. 

Thereafter,  by  an  Act  of  Congress  on  July  11,  1919,  the 
President  was  directed  to  return  and  deliver  to  the  respective 
owners  thereof,  all  of  the  telephone  systems  and  lines  which 
had  been  taken  by  him  under  authority  of  Congress  theretofore 
given.  It  was  also  provided  in  said  act  that  the  existing  toll 
and  exchange  rates  as  established  or  approved  by  the  Postmaster 
General  should  continue  in  force  for  a  period  not  to  exceed  four 
months  after  the  act  took  effect,  imless  sooner  modified  or 
changed  by  the  public  authorities  having  control  thereof.  As  a 
result  of  said  act  the  rates  fixed  by  the  Postmaster  General  for 
telephone  service  would  have  ceased  at  midnight  on  the  30th  day 
of  November,  1919,  unless  continued  in  effect  or  modified  by 
order  of  this  Commission. 

Thereafter,  on  the  4th  day  of  August,  1919,  the  Commission 

issued  its  order  directing  the  defendalit  herein  to  appear  and 
P.U.R.1921E. 
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show  cause  why  it  should  be  permitted  to  continue  to  charge  the 
rates  and  charges  for  telephone  service  put  intd  effect  under 
authority  of  the  Postmaster  General. 

Hearings  were  duly  held  at  the  office  of  the  Commission  on 
the  15th  and  26th  days  of  September,  the  13th,  27th,  and  28th 
days  of  October  and  on  the  6th  day  of  November.  After  due 
I'onsideration  the  Commission  held  in  said  Case  No.  2121  that 
the  defendant  would  be  permitted  to  continue  in  force  and 
effect  the  Postmaster  General's  rates  for  toll  service  and  which, 
as  applied  to  the  points  in  question  in  this  case  as  shown  by  the 
table  set  out  above,  are  in  some  instances  less,  or  equal,  and  in 
others  gi*eater,  than  the  rates  which  had  been  agreed  upon  by 
the  contract  upon  which  the  complainant  stands  in  this  case. 

It  is  now  well  settled  that  utility  companies  cannot  control  the 
rates  to  be  charged  by  contract  which  can  be  asserted  against 
rates  fixed  by  public  authorities  in  the  manner  authorized  by 
law.  State  ex  rel.  Sedalia  v.  Public  Service  Commission,  276 
Mo.  201,  P.U.R.1919C,  607,  204  S.  W.  497;  Kansas  City  Nut 
&  Bolt  Co.  V.  Kansas  City  Light  &  P.  Co.  276  Mo.  529,  204 
S.  W.  1074. 

[1]  However,  there  is  serious  question  here  as  to  whether  the 
Commission  is  authorized  by  law  to  prescribe  rates  other  than 
those  named  in  the  contract  for  toll  messages  from  complainant's 
exchanges  to  St.  Joseph,  because  of  sub-section  4,  §  87,  Public 
Service  Commission  Law,  which,  so  far  as  here  material,  is  as 
follows : 

'^Nothing  in  this  act  shall  be  construed  to  prevent  any  tele- 
graph corporation  or  telephone  corporation  from  continuing  to 
furnish  the  use  of  its  lines,  equipment  or  sei-vice  under  any  con- 
tract or  contracts  in  force  at  the  date  this  article  takes  effect  or 
upon  the  taking  effect  of  any  schedule  or  schedules  of  rates  subse- 
quently filed  with  the  Commission,  as  hereinafter  provided,  at 
the  rate  or  rates  fixed  in  such  contract  or  contracts.     .     .     .'' 

During  Federal  control  the  Postmaster  General  had  the  right 
to  prescribe  rates  without  reference  to  the  rates  specified  in  the 
contract  between  the  parties  hereto.  At  the  end  of  Federal  con- 
trol the  matter  of  rates  to  be  charged  for  toll  service  by  the 
telephone  companies  was  to  be  determined  by  the  laws  of  the 

state.     By  virtue  of  the  contract  as  set  out  above  herein,  rates 
P.U.R.1921E. 
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Lad  been  agreed  upon  for  service  afforded  by  the  use  of  the 
facilities  of  the  complainant  and  defendant  from  points  in 
Andrew  county  to  St.  Jospeh.  The  statute  as  set  out  above 
(sub-section  4  §  87)  is,  without  doubt,  a  limitation  upon  the 
power  of  the  Commission  to  change  telephone  rates  fixed  by  such 
a  contract  entered  into  before  the  effective  date  of  the  Public 
Service  Commission  Law  which  was  the  15th  day  of  April,  1913. 
The  statutes  giving  authority  to  the  Commission  to  prescribe 
telephone  rates  must  be  construed  so  as  to  give  effect  to  the 
limitation  thereon  by  said  sub-section  4,  §  87. 

The  statute  provides  that  nothing  in  the  Public  Service  Com- 
mission Act  shall  be  construed  to  prevent  a  telephone  company 
from  continuing  to  furnish  service  at  rates  fixed  by  a  contract 
entered  into  before  the  passage  of  that  act  Hence,  the  contract 
for  toll  rates  from  the  complainant's  exchanges  to  St.  Joseph 
falls  within  the  terms  of  sub-section  4,  §  87,  Public  Service  Com- 
mission Law,  and  the  rates  named  therein  cannot  be  changed 
by  the  Commission,  unless  said  contract  was  invalid  when 
entered  into. 

[2]  The  defendant  contends  that  the  rates  specified  in*  the 
contract  are  unlawfully  discriminatory,  because  of  the  terms  of 
§  94,  Public  Service  Commission  Law,  which,  after  prohibiting 
a  greater  charge  for  toll  messages  for  a  longer  distance  than  for 
a  shorter  distance  over  the  same  line  in  the  same  direction,  pro- 
vides further,  %ut  this  shall  not  be  construed  as  authorizing 
any  such  telegraph  or  telephone  corporation  to  charge  or  receive 
as  great  a  compensation  for  a  shorter  as  for  a  longer  distance." 
Counsel  for  defendant  also  relies  upon  the  decision  of  the  Com- 
mission in  the  case  of  Knott  v.  Southwestern  Teleg.  &  Teleph. 
Co.  2  Mo.  P.  S.  C.  R.  531,  539,  P.U.R1915E,  963;  and  Han- 
nibal Trust  Co.  V.  Southwestern  Teleg.  &  Teleph.  Co.  3  Mo. 
P.  S.  C.  R.  451,  460,  P.U.R1916E,  525.  The  burden  rests 
upon  the  defendant  to  sustain  the  charge  of  unlawful  discrim- 
ination. There  is  nothing  to  show  that  the  rates  in  question 
were  unlawfully  discriminatory  when  the  contract  therefor  was 
made,  unless  the  rates  upon  their  face  show  it  The  contract 
provides  for  the  same  rate  from  each  of  the  defendant's  ex- 
changes to  St.  Joseph,  although  their  distance  from  that  place 
varies  from  eight  to  twenty-five  miles.     Such  at  the  most  is  not 

P.U.R.1921E. 
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a  discrimination  between  individuals  served  but  only  between 
localities.  Whether  such  discrimination  was  unlawful  at  the 
time  the  contract  was  entered  into  under  the  common  law  and 
rendered  the  contract  for  the  toll  rates  void,  is  the  vital  point. 
The  Commission  ruled  that  certain  contracts  for  telephone  service 
were  invalid  both  at  common  law  and  under  the  statute  and  not 
within  the  protection  of  the  statute  in  the  cases  of  Knott  v. 
Southwestern  Teleg.  &  Teleph.  Co.  2  Mo.  P.  S.  C.  K.  531,  539, 
542,  P.U.R.1915E,  963;  Hannibal  Trust  Co.  v.  Southwestern 
Teleg.  &  Teleph.  Co.  3  Mo.  P.  S.  C.  R.  451,  460-462,  P.U.R. 
1916E,  525.  Sub-sections  2  and  3  of  §  87  and  §  94,  Public 
Service  Commission  Law,  deal  with  unlawful  discrimination 
and  undue  preference  in  telephone  rates,  but  the  validity  of  the 
contract  between  the  parties  hereto  for  toll  rates  is  not  to  be 
measured  thereby  by  reason  of  the  express  provisions  of  sub- 
eection  4,  §  87,  Public  Service  Commission  Law. 

The  rates  for  toll  messages  as  agreed  upon  by  the  parties 
hereto  are  different  as  shown  by  the  table  set  out  above  from 
the  rates  prescribed  for  the  same  service  by  the  Commission  in 
Case  No.  2121.  Said  sub-section  4  of  §  87,  Public  Service  Com- 
mission Law,  seems  to  contemplate  that  the  changing  of  other 
rates  by  a  telpehone  company  than  those  fixed  by  a  contract  shall 
not  affect  the  rates  fixed  by  the  contract.  The  mandate  of  the 
statute  is  that  neither  the  enactment  of  the  Public  Service  Com- 
mission Law  "nor  the  taking  effect  of  any  schedule  or  schedules 
of  rates  subsequently  filed,  as  hereinafter  provided*^  shall  be  con- 
strued to  prevent  a  continuance  of  telephone  service  at  rates 
fixed  by  a  contract  entered  into  before  the  passage  of  the  said 
Public  Service  Act. 

There  has  been  no  showing  to  authorize  a  finding  that  the 
rates  for  toll  service  between  the  exchanges  of  the  complainant 
and  St.  Joseph  as  specified  in  the  contract  between  the  complain- 
ant and  defendant  constituted  an  unlawful  discrimination  at 
common  la\v.  A  telephone  company  may  discriminate  in  favor 
of  longer  distances  without  such  discrimination  being  unlawful. 
Jones  on  Telegraph  and  Telephone  Companies,  2d  Edition, 
I)aragraph  253,  page  345. 

Unless  the  charge  of  15  cents  was  an  unreasonably  high  rate 

for  toll  messages  from  the  nearby  exchanges  to  St  Joseph  which 

was  not  shown,  there  is  difficulty  in  reaching  a  conclusion  that 
P.U.R.1921E. 
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the  same  for  places  at  a  greater  distance  from  St.  Joseph  is  an 
unlawful  discrimination  against  the  places  near  hy. 

The  common  law  did  not  take  notice  of  discrimination  by  com- 
mon carriers  against  localities,  but  only  against  individuals. 
Upon  that  proposition  Beale  and  Wyman  on  Railroad  Rate 
Regulation,  2d  Edition,  at  paragi*aph  752,  page  657  say: 

"At  common  law  the  carrier  deals  with  individuals,  not  with 
cities  or  towns,  and  only  a  person,  natural  or  artificial,  has  a 
right  to  complain  that  rates  are  too  high.  Except  under  a  stat- 
ute, a  locality  or  the  citizens  in  general  cannot  complain  of  the 
rates  charged  by  a  carrier.  At  common  law  the  wrong,  if  any, 
is  against  the  individual  shippers  at  the  various  stations.  They 
may  complain  if  the  rates  charged  them  are  unreasonable.  While 
discrimination  in  rates  between  individuals  is  illegal,  even  if 
the  higher  rate  is  reasonable  in  itself,  this  is  not  true  as  to  dis- 
crimination between  localities.  If  a  general  rate  charged  to  all 
shippers  in  a  certain  place  is  reasonable  in  itself,  it  is  not  rendered 
ill^al  merely  because  shippers  in  another  place  are  charged  a 
lower  rate;  but  the  lower  rate  may  be  used  as  evidence  that  the 
higher  rate  is  unreasonable.  Though  discrimination  between 
localities  is  not  in  itself  illegal  at  common  law,  it  is  as  offensive 
to  sound  public  policy  and  to  the  principles  of  the  law  of  public 
service  as  is  discrimination  between  individuals.'' 

St  Louis,  A.  &  T.  H.  R.  Co.  v.  Hill,  14  111.  App.  579. 

At  the  common  law  a  telephone  company  was  charged  with 
the  duty  of  furnishing  its  services  to  each  patron  at  the  same 
charge  it  made  to  every  other  patron  for  similar  services.  Jones 
on  Telegraph  and  Telephone  Companies,  2nd  Edition,  para- 
graph 257,  page  352i 

The  Commission  holds  that  the  contract  for  toll  rates  between 
the  complainant's  exchanges  and  St.  Joseph  is  within  the  pro- 
visions of  sub-section  4,  §  87,  Public  Service  Commission  Law ; 
that  the  Commission  is  without  authority  by  reason  of  the  stat- 
ute to  prescribe  rates  other  than  those  named  in  the  contract 
for  the  service  specified  therein ;  and  that  the  defendant  should 
continue  the  service  at  the  rates  named  in  the  contract. 

An  order  will  be  entered  in  conformity  with  the  foregoing. 

Kurtz,  Chairman  and  Mclndoe,  Commissioner,  concur.  Simp- 
son, Conuniasioner,  concurs  in  the  result    Flad,  Commissioner, 

dissents. 
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NORTH  DAKOTA  BOARB  OF  RAHiROAD  COMMISSION£RS. 

RE  GEIGGS  COUNTY  FARMERS  CO-OPERATIVE  TELE- 
PHONE COMPANY. 

[Case  1-369.1 

Discrimination  —  Service  —  Telephones  —  Batteries^ 

1.  A  telephone  utility  should  furnish  batteries  for  all  users,  both 
stockholders  and  nonstockholders,  in  order  to  prevent  discrimination 
and  insure  uniform  service. 

Depreciation  —  Telephones  —  Amount, 

2.  A  telephone  company  was  allowed  a  depreciation  reserve  of  6 
per  cent  annually. 

Return  —  Telephones  —  Am^ount, 

3.  A  telephone  company  was  allowed  a  return  of  8  per  cent. 

[July  29,  1921.3 

Investigation  of  telephone  rates  filed  with  the  Commission ; 
rates  filed  rejected  and  reasonable  rates  established. 

By  the  Commission :  Protests  having  been  made  by  various 
users  of  service,  the  Commission  under  date  of  March  17,  1921, 
suspended  a  tariff  filed  by  the  Griggs  County  Farmers  Co-oper- 
ative Telephone  Company,  of  Cooperstown,  North  Dakota,  for 
a  period  not  to  exceed  one  hundred  and  twenty  days,  and  entered 
upon  an  investigation  into  ther  reasonableness  of  the  rates  therein 
contained.  Hearing  was  had  at  Cooperstown  pursuant  to  legal 
notice  June  23,  1921,  before  Commissioner  Milhollan,  appear- 
ances being  R.  S.  Lunde,  president,  J.  A.  Benson,  secretary,  and 
T.  T.  Fuglestad,  Ole  Mattson,  B.  O.  Stokka,  Arne  Lima,  all 
stockholders. 

This  utility  operates  of  66^  miles  of  farm  line  originating  at 
the  exchange  at  Cooperstown,  North  Dakota,  which  exchange  is 
owned  and  operated  by  the  Griggs  County  Telephone  Company. 
These  farm  lines  serve  72  stockholders  and  about  20  nonstock- 
holder subscribers.  A  rate  of  $15  per  year  has  been  charged  the 
nonstockholder  subscribers  and  the  amount  of  total  expenses  less 
the  amount  received  from  the  nonstockholder  subscribers  rentals 
has  been  annually  prorated  and  assessed  against  the  stockholder 
subscribers.    This  asssesment  last  year  was  $18  per  stockholder 

subscriber. 
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The  evidence  indicates  that  batteries  are  furnished  for  the 
nonatockhplder  subscribers  b^t  that  the  stockholder  subscribers 
are  required  to  furnish  their  own  batteries. 

The  annual  report  submitted  by  this  utility  for  the  year  1920, 
itemizes  the  disbursements  as.  follows : 

Service  station  switching $560.60 

Paid  for  repairs   859.44 

Taxes  paid   45.98 

$1,465.92 

This  utility  has  never  maintained  a  depreciation  reserve,  nor 
have  any  amounts  been  set  aside  at  any  time  to  take  care  of 
depreciation.  A  portion  of  the  property  was  bought  from  the 
Griggs  County  Farmers  Telephone  Company  in  1904,  purchase 
price  being  $1,271.40,  and  there  was  some  additional  expense 
in  building  service  and  additional  lines  so  that  the  depreciated 
value  of  the  property  as  indicated  to  the  Commission  in  its 
questionaire  in  1920  is  shown  to  have  been  $4,505.  It  would 
appear  from  the  large  item  of  "current  maintenance"  that  be- 
cause of  the  age  of  the  property,  a  large  amount  of  replacement 
is  necessary  annually  and  this  replacement  for  1920  was  included 
in  the  item  of  $859.44. 

[1]  In  order  to  prevent  discrimination  and  insure  uniform 
service,  the  Commission  feels  that  batteries  for  all  users  should 
be  furnished  by  the  utility.  Previous  testimony  before  the  Com- 
mission has  indicated  that  farm  subscribers  require  about  two 
sets  of  batteries  per  year  and  the  present  cost  is  about  75  cents 
per  set,  or  $1.50  per  year  per  subscriber. 

[2,  3]  Farm  lines  require  policing  at  least  once  each  year  and 
in  some  instances  twice  a  year.  The  Commission  is  of  the  opin- 
ion, that  a  reasonable  amount  for  current  maintenance  should  not 
exceed  $350  per  year  for  the  amount  of  plant  involved  in  this 
case.  The  Commission  will  not  dispute  the  rate  of  depreciation 
set  up  by  this  utility  in  its  estimate,  namely,  6  per  cent,  but 
will  require  that  this  amount  be  set  aside  on  the  plant  value  as  of 
July  1st,  1921,  of  $4,505.  The  Commission  feels  that  the  stock- 
holders should  receive  a  return  of  approximately  8  per  cent  on 
their  investment.  The  records  indicate  there  were  72  stock- 
holders, each  having  a  bona  fide  investment  of  $50,  making  this 
item  amount  to  $288  per  annum.    Making  a  recase  of  the  esti- 
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mated  operating  expenses  for  one  year,  the  Commission  itemizes 
the  same  as  follows : 

Current  maintenance   $350.00 

Service  station  switching  560.50 

General  expense 316.21 

UncoUect^ble  15.00 

Taxes    45.98 

Depreciation  6%  on  $4,505.00 270.30 

Return  8%  on  $3,600.00   *    288.00 

$1,845.99 

The  Commission  finds  that  a  rate  of  $20  per  year  based  on  92 
users  of  service  will  produce  $1,840.  The  Commission  is,  there- 
fore, of  the  opinion,  and  finds,  that  all  users  of  service  of  the 
Griggs  County  Farmers  Co-operative  Telephone  Company,  should 
be  billed  at  a  uniform  rate  of  $20  per  year;  that  the  Griggs 
CoHuty  Farmers  Co-operative  Telephone  Company  shall  furnish 
dry  cells  not  to  exceed  two  sets  per  annum  to  all  subscribers ;  that 
a  depreciation  reserve  shall  be  established  not  later  than  August 
1,  1921,  and  that  depreciation  shall  be  set  aside  at  the  reasonable 
rate  of  6  per  cent  per  annum  on  the  value  of  the  plant  as  herein 
indicated;  that  all  retirements  of  plant  shall  be  charged  to  said 
account^  all  salvage  credited  thereto,  as  required  in  uniform 
system  of  accounts  for  Class  D  companies  promulgated  by  this 
Commission. 

The  Commission  will  require  that  tariff  be  filed  effective  not 
later  than  August  1,  1921,  containing  rates  and  rules  as  herein 
found  reasonable. 

An  appropriate  order  will  be  entered. 


NORTH  DAKOTA  BOARD  OF  RAIIiROAD  COMMISSIONERS. 

EE  WESTERN  ELECTEIC  COMPANY. 
[Case  No.  1587.] 

Valuation  —  Original  cost  —  Working  capital  —  Electricity, 

1.  The  value  of  an  electric  utility  for  rate  fixing  was  arrived  at 
by  determining  the  original  cost  and  adding  thereto  a  reasonable 
amount  for  working  capital. 

Uetum  »  Beasonableness  as  a  whole  —  Electricity  and  heating. 

2.  In  a  proceeding  to  determine  reasonable  rates  for  steam  heat 
furnished  by  a  plant  operated  in  connection  with  an  electric  utility^ 
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the  combined  operating  revenues  and  expenses  of  the  company  were 
considered  as  a  whole. 
Rates  —  Reasonableness  «-  Comparison  —  Steam  heating, 

3.  Evidence  as  to  a  comparison  of  rates  proposed  with  rates  in 
other  cities  was  considered  in  the  light  of  the  fact  that  there  was  no 
proof  as  to  whether  the  situations  in  other  cities  were  comparable. 

Return  —  Operating  expenses  —  Items  chargeable  to  capital, 

4.  The  cost  of  a  new  stove  should  be  charged  to  capital  account 
rather  than  to  operating  expenses. 

Return  —  Operating  expenses  —  Salaries  and  wages  —  Nominal  serv^ 
ices. 

5.  The  salaries  paid  to  the  president  and  vice-president  of  a  com* 
bined  electric  and  heating  utility,  were  deducted  from  operating  ex- 
penses on  the  ground  that  the  services  were  merely  nominal,  not  justi- 
fying such  an  expenditure. 

Return  —  Operating  expenses  —  Donations  »  Political  purposes, 

6.  The  amount  of  a  donation  made  for  political  purposes  should  be 
deducted  from  the  operating  expenses  of  a  public  utility. 

Return  —  Operating  expenses  —  Donations  —  Charitable  organiza* 
tions, 

7.  Donations  made  to  charitable  organizations  are  not  a  proper 
charge  to  the  operating  expenses  of  a  public  utility. 

Apportionment  —  Electric  and  steam^heating  plant. 

8.  In  allocating  operating  expenses  and  revenues  between  the  two 
departments  of  a  combined  electric  and  steam-heating  utility,  operat- 
ing expenses  were  apportioned  on  the  basis  of  labor  charges  to  each 
department,  coal  charges  were  apportioned  according  to  actual  demand, 
general  expense  was  apportioned  on  the  basis  of  coal  cost,  office  expense 
on  the  basis  of  gross  earnings,  miscellaneous  plant  repairs  on  the  basis 
of  coal  cost,  insurance  on  the  basis  of  investment,  interest  on  the  basis 
of  operating  expenses,  taxes  on  the  basis  of  investment  and  earnings 
before  paying  income  tax,  bad  accounts  at  actual  amount,  ash  conveyor 
repairs  on  basis  of  coal  cost,  building  repairs  on  the  basis  of  building 
requirements  for  each  department,  certain  other  repairs  on  the  basis 
of  coal  cost,  and  truck  repairs,  line  labor  repairs,  meter  repairs,  and 
meter  changing  were  charged  to  the  electric  department. 

[August  9,  1921.] 

Application  for  authority  to  increase  steam  heat  rates;  ap- 
plication granted. 

By  the  Commission:  On  May  15th,  1920,  the  Western  Elec- 
tric Company,  of  Jamestown,  North  Dakota,  made  application 
to  the  Commission  for  authority  to  increase  its  steam  heat  rates. 
The  application  stated  that  by  reason  of  the  great  increase  in 
prices  of  fuel,  labor,  and  maintenance,  the  company  had  operated 
at  a  loss  in  supplying  steam  to  its  patrons. 
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The  lawful  rate  in  effect  at  the  time  application  was  made  is 
as  follows: 

For  the  first  10,000  pounds  per  month  at  the  rate  of  75  cents 
per  one  thousand  pounds ;  for,  from  10,000  pounds  per  month  up 
to  20,000  pounds  per  month  at  the  rate  of  75  cents  for  the  first 
10,000  pounds,  and  70  cents  for  all  in  excess  of  10,000  pounds 
up  to  20,000  pounds  per  month  per  one  thousand  pounds;  for 
20,000  pounds  per  month,  and  over,  at  the  rate  of  75  cents  per 
one  thousand  pounds;  for  the  first  10,000  pounds  and  70  cents 
per  one  thousand  pounds  for  the  second  10,000  pounds  and  for 
all  in  excess  of  20,000  pounds  per  month  at  the  rate  of  65  cents 
per  one  thousand  pounds  as  shown  by  the  amount  of  water  con- 
densed. 

The  proposed  schedule  of  rates  contained  in  the  application  is 
as  follows: 

For  the  first     60,000  lbs.  consumed  in  one  month $1.05  per  1000# 

For  the  next     60,000  lbs.  consumed  in  one  month 1.00  per  1000  it 

For  the  next  100,000  lbs.  consumed  in  one  month  ......       .90  per  1000 it 

For  aH  additional  lbs.  consumed  in  one  month 80  per  1000  # 

Minimum  Charge » 
A  minimum  monthly  service  charge  of  $7.50  net  will  be  made  for  each 
connection  made  with  the  company's  mains. 

Under  date  of  Jiine  1st,  1920,  the  Commission  received  answer 
from  the  city  of  Jamestown,  denying  many  of  the  allegations  set 
forth  in  the  application,  setting  forth  that  the  city  was  of  the 
opinion  that  it  would  be  impossible  to  determine  a  reasonable 
charge  for. steam  without  a  full  and  complete  investigation  and 
consideration  of  all  the  property  income  and  expenses  of  the 
company.  The  city  did  not  think  the  increase  was  justified  and 
£skcd  that  the  application  be  dismissed. 

Under  date  of  September  27th,  1920,  the  Commission  re- 
ceived an  amended  application  proposing  a  higher  schedule  of 
rates  as  follows : 

For  the  first     50,000  lbs.  consumed  in  one  month $1.25  per  1000  # 

For  the  next     60,000  lbs.  consumed  in  one  month 1.20  per  lOOOi 

For  the  next  100,000  lbs.  consumed  in  one  month 1.10  per  lOOOit 

For  all  additional  lbs.  consumed  in  one  month 1.00  per  1000^ 

Minimum  Charge. 
A  minimum  monthly  service  charge  of  $7.50  net  will  be  Qiade  for  each 
connection  made  with  the  company's  mains. 

In  support  of  the  amended  application,  data  was  filed  by  the 

company  purporting  to  show  that  in  order  to  comply  with  rulings 

of  this  Commission,  it  would  require  an  expenditure  of  $61,- 
P.U.R.1921E. 


Digitized  by 


Google 


572        NORTH  DAKOTA  BD.  OF  RAILROAD  COMMISSIONERS. 

088.91,  thus  greatly  increasing  the  capital  investment;  that 
together  with  the  greatly  increased  cost  of  operation,  insufficient 
revenue  was  being  derived  from  the  steam  service  to  provide 
for  operating  expenses. 

The  city  of  Jamestown  made  answer  to  the  amended  applica- 
tion praying  that  the  application  be  denied  on  the  grounds  and 
for  the  reasons  stated  in  the  original  answer. 

On  September. Ist,  1920,  the  company  put  into  effect,  without 
authority  from  this  Commission,  the  rates  proposed  in  the  orig- 
inal application  filed  May  15th,  1920.  The  proposed  schedule 
of  rates  were  not  filed  imder  the  provisions  of  §  14,  Chapter  192, 
Laws  of  1919,  as  the  application  clearly  shows,  but  were  filed 
under  §  4  of  said  law,  and  could  not,  therefore,  become  the  legal 
rates  until  authorized,  after  hearing,  by  an  order  of  this  Com- 
mission. On  October  14,  1920,  the  company  advised  the  Com- 
mission, by  letter,  of  its  intention  to  put  into  effect  the  increased 
rates  as  of  October  1st,  1920,  while  in  reality,  according  to  a 
petition  of  record  in  the  Commission's  files,  the  company  was 
collecting  and  had  been  collecting  said  increased  rates  since  Sep- 
tember 1,  1920.  Even  under  the  provisions  of  §  14,  the  rates 
could  not  legally  become  effective  until  after  thirty  days  from 
the  filing  of  the  notice  by  letter  of  October  14th. 

The  Commission  caused  its  engineering  department  to  make 
a  detailed  appraisal  of  the  steam  property  of  this  company.  The 
matter  was  set  for  hearing  at  Jamestown  on  March  10,  1921. 
The  petitioner  was  repi-esented  by  Ormsby  McHarg  and  S.  E. 
Elsworth,  as  counsel,  and  John  H.  Canham,  secretary  and  treas- 
urer. The  city  of  Jamestown  was  represented  by  its  Mayor, 
,  F.  E.  Rathman ;  city  attorney,  F.  G.  Kneeland,  and  city  engineer, 
H.  H.  Burning;  J.  J.  Niering  and  Arthur  L.  Knanf,  appearing 
as  private  consumers  of  heat 

Since  the  hearing  in  the  matter  and  before  the  final  disposition 
of  the  case,  the  Western  Electric  Company  filed  a  petition  with 
the  Commission  asking  permission  to  withdraw  its  amended  ap- 
plication, conceding  that  there  had  been  a  slight  reduction  in 
fuel  prices,  and  suggested  a  rate  of  $1.12^  for  the  first  50,000 
poimds,  $1.07  for  the  next  50,000  pounds  and  $1.00  for  the 
next  100,000  pounds. 

The  Western  Electric  Company  is  engaged  in  the  manufacture 
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of  electricity  for  light  and  power  and  jointly  operates  a  steam- 
heating  plant  at  Jamestown.  The  steam  department  was 
organized  in  1909,  at  which  time  a  14  inch  main  was  installed 
in  the  alley  between  Third  street  and  Front  street,  from  the  alley 
between  Fourth  and  Fifth  avenues  to  Fifth  avenue;  a  12  inch 
main  south  on  Fifth  avenue  to  the  Capital  hotel ;  an  8  inch  main 
north  on  Fifth  avenue  to  Fourth  street.  In  1911  a  12  inch  main 
was  installed  on  Fifth  avenue  to  the  alley  between  Main  street 
and  South  Second  street;  an  8  inch  main  on  Fifth  avenue  to  the 
alley  between  Main  street  and  Second  street,  south  from  Fifth 
avenue,  south  to  the  City  Hall  and  east  to  Fourth  avenue ;  an  8 
inch  main  was  installed  on  Fifth  avenue  from  the  alley  between 
Main  and  Second  streets  south,  south  to  the  Churchill  Building. 
In  1918  a  7  inch  main  was  installed  on  Fourth  avenue  south 
from  the  alley  between  Main  and  Second  street  south,  south  to 
the  Armory.  In  1914  a  6  inch  main  was  installed  on  the  end 
of  the  7  inch  main,  previously  mentioned,  south  to  the  Presby- 
terian church  on  Fourth  avenue.  During  the  same  year  a  6 
inch  main  was  installed  on  Third  street  north,  east  from  Fifth 
avenue  north,  a  distance  of  208  feet  to  the  Buckley  Flats.  In 
1916  a  6  inch  main  was  installed  on  Fifth  avenue  south  on  the 
end  of  the  8  inch  main,  installed  in  1911,  south  to  the  post 
office.  In  the  year  1917  the  company  abandoned  the  original 
power  plant  and  built  a  new  plant  at  the  corner  of  Main  and 
Third  avenue  south.  This  compelled  the  installation  of  a  new 
trunk  main  to  serve  the  heating  system  and  a  14  inch  main  was 
installed  from  the  new  power  plant  east  to  Fifth  avenue. 

Valuation, 

At  a  hearing  held  in  this  cause,  evidence  as  to  the  value  of  the 
,  property  of  the  petitioner  was  introduced  by  expert  witnesses 
appearing  on  behalf  of  the  Western  Electric  Company  and  by  the 
engineering  staff  of  the  Commission. 

[1]  The  valuation  introduced  by  the  petitioner  was  arrived 
at  by  using  average  prices  for  a  period  of  ten  years,  likewise 
giving  some  consideration  to  reproduction  under  present  con- 
ditions. The  valuation  introduced  by  the  engineering  staff  of 
the  Commission  is  based  upon  original  costs.  The  total  figures 
in  each  valuation  are,  however,  substantially  the  same.     The 

valuation  of  the  property,  used  and  useful  in  furnishing  steam 
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heat,  is  shown  in  tahle  No.  1.     Only  the  property  directly  al- 
locable to  steam  beat  is  included. 

Table  No.  I. 
Valuation  as  of  December  Ist,  1920. 

Land $2,050 

Transmission  and  distribution 42,232 

Buildings  and  miscellaneous  structures   15,25S 

Plant  equipment 28,864 

General  equipment  1,191 

Paving    * None 

12%   (See  note  below)    10,505 

Materials  and  supplies  3,624 

'  Grand  total  $103,724 

Property  not  owned,  but  used  in  distributing  service  (not  included  in  total 
of  property). 

Note:  12%  allowed  on  the  total  of  all  items  exclusive  of  Materials  and 
Supplies  and  Land  to  cover  superintendence,  engineering,  interest  during 
construction,  taxes  during  construction,  fire  and  liability  insurance,  smaU 
commissions  of  inventory,  contingencies,  etc. 

The  item  of  property  not  owned  and  used  in  distributing  serv- 
ice consists  of  service  equipment  not  owned  by  the  company  but 
which  the  Commission  has  ordered  the  company  to  purchase, 
araoimting  to  $7,718.  To  this  figure  of  $103,724  should  be 
added  the  amount  of  $4,000,  which  is  found  by  the  Commission 
to  be  the  reasonable  amount  required  for  working  capital. 

The  Commission  having  considered  all  of  the  testimony  and 
representations  made  as  to  valuation,  finds  that  the  fair  value 
of  the  property  of  the  Western  Electric  Company,  used  and 
useful  in  furnishing  steam  service  is  $107,724,  which  includes 
a  reasonable  amount  of  working  cash  capital  necessary  for  its 
operations. 

[2]  In  view  of  the  fact  that  the  company  operates  a  combina- 
tion plant,  generating  electricity  as  well  as  furnishing  steam 
heat,  the  Commission  finds  it  necessary  to  take  into  ccinsideration 
the  operations  of  the  entire  plant.  It  is  found  difficult  to  prop-, 
erly  allocate  any  of  the  expenditures  to  each  department  in  order  * 
to  detei-mine  the  amount  chargeable  to  steam  heat  and  electricity. 
An  arbitrary  division  would  not  reflect  the  exact  amount  prop- 
erly chargeable.  It  is  purely  a  question  of  judgment  based  upon 
experience.  The  Commission  is  of  the  opinion,  that  a  complete 
appraisal  of  the  electric  property  must  be  made  and  the  operating 
revenues  and  expenses  of  the  company  considered  as  a  whole. 

Various  theories  were  advanced  as  to  the  method  of  calculating 
the  amount  of  steam  that  would  be  required  to  operate  the  electric 
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plant  independent  of  the  heating  plant  and  how  much  steam 
would  be  required  to  operate  the  heating  plant  independent  of  the 
electric  plant  What  the  rate  that  each  bears  to  the  total  steam 
demand  for  one  year  cannot,  in  the  judgment  of  the  Commission, 
be  accurately  determined.  By  combining  tho  operation  of  the 
two  departments,  the  company  serves  the  exhaustive  steam  and 
in  the  opinion  of  the  Commission,  the  exact  amount  of  live 
steam  produced  cannot  be  determined.  It  is,  therefore,  apparent 
that  in  fixing  fair  and  reasonable  rates  for  this  company,  the 
operating  expenses  and  revenues  for  both  departments  must  be 
considered  jointly. 

[3]  Evidence  as  to  a  comparison  of  the  rates  proposed  vnth 
rates  in  other  cities  of  the  United  States  must  be  considered  in 
the  light  of  the  fact  that  there  is  no  proof  as  to  whether  these 
other  situations  are  comparable  with  that  which  is  here  con- 
sidered. 

Evidence  as  to  the  expense  of  operation  of  the  property  was 
introduced  by  the  petitioner  through  a  statement  of  its  accounts 
showing  operating  expenses  for  the  year  1920.  Similar  state- 
ments have  been  prepared  by  accountants  engaged  by  the  Com- 
mission and  a  comparison  of  the  operating  expenses  incurred 
during  the  year  1920  as  shown  by  the  petitioner  and  as  adjusted 
by  the  accountants  of  the  Commission  are  shown  in  the  following 
tabla  Table  No.  2  is  the  Western  Electric  Company's  state- 
ment of  operating  expenses  of  the  steam  heat  department  for 
the  year  1920.    [Tables  omitted  as  not  being  of  general  interest.] 

Adjustments  have  been  made  in  both  the  revenues  and  ex- 
penses of  the  company,  which,  in  the  opinion  of  the  Commission, 
reflect  the  actual  results  of  the  operations  for  the  entire  property. 
Included  in  the  revenues  is  an  amount  of  $2,339.65,  which  is  a 
portion  of  the  amount  which  was  charged  off  at  the  end  of  the 
year  by  the  company  on  accoimt  of  a  bill  against  the  city  of 
Jamestown  for  power,  which  is  in  dispute.  The  total  amount 
of  this  bill  was  $3,887.32.  Should  the  court  decide  against  the 
company  they  will  at  least  collect  the  amount  which  has  been 
accrued.  Under  the  nonoperating  revenues  has  been  included 
an  amount  of  $464.63,  which  should  have  been  charged  against 
J.  H.  Canbam  for  interest  on  indebtedness  on  open  account  to 
the  company. 
F.UJ1.1921E. 
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[4]  Several  deductions  have  been  made  in  the  operating  ex- 
penses of  the  company.  In  the  boiler  plant  equipment  is  an 
item  of  $194.38,  which  should  be  charged  to  steam  mains.  Under 
*T)uilding  maintenance  and  repairs''  is  an  item  of  $99.67,  which 
covers  cost  of  a  new  stove  which  should  have  been  chained  to  the 
capital  account 

[5]  Under  the  heading  of  "general  expense"  several  deductions 
have  been  made.  There  are  two  items  of  $600  each  which  repre- 
sent the  salaries  paid  to  Mrs.  Agnes  Canham  and  Miss  Lottie 
Canham,  as  president  and  vice  president,  respectively.  The 
Commission  does  not  believe  that  the  nominal  services  of  these 
officials  justify  an  expenditure  of  this  amount 

[6,  7]  The  records  indicate  that  the  following  donations  were 
made  during  the  year: 

Jewish   relief    $50.00 

Jamestown  CoUege   1,000.00 

N.  D.  I4ve  Stock  Sales  Ass'n 100.00 

J.  E.  McElroy   150.00 

Booster^s  campaign  10.00 

Church     60.00 

5^Ivation   Army    10.00 

The  records  also  indicate  that  the  donation  made  to  J.  E.  Mc- 
Elroy was  for  political  purposes  and  it  has  been  deducted  from 
operating  expenses. 

-Donations  made  to  charitable  organizations  are  not  a  proper 
charge  to  the  operating  expenses  of  a  public  utility.  (Re  Indian- 
apolis Water  Co.  (Ind.)  P.TJ.R1919A,  448.)  The  above  dona- 
tions have,  therefore,  been  deducted. 

[8]  In  making  a  division  of  operating  expenses  and  revenues 
between  the  two  departments,  the  Commission  has  credited  to 
each  department  all  revenues  which  should  be  allocated  to  them 
and  the  balance  on  the  gross  income  from  each  department. 
Operating  expenses  are  apportioned  to  each  department  on  the 
basis  of  labor  charges  to  each  department.  In  determining  the 
proper  amount  to  be  diarged  for  coal,  it  was  necessary  to  de- 
termine the  actual  demands  of  both  steam  and  electricity  and 
what  the  cost  would  have  been  to  each  had  they  been  operated 
as  separate  plants  and  the  saving  which  was  made  on  account 
of  being  operated  if  a  combination  property  was  credited  to  each 

department  on  the  basis  of  total  coal  cost  required  by  each.     In 
P.U.R.1921E. 
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the  opinion  of  the  Conunission  this  is  the  most  equitable  method 
of  dividing  costs  for  rate-making  purposes. 

Greneral  expense  has  been  apportioned  on  the  basis  of  coal 
cost;  oflace  expense  on  the  basis  of  gross  earnings  from  each 
department;  miscellaneous  plant  repairs  on  the  basis  of  coal 
cost;  insurance  on  the  basis  of  investment;  interest  on  the  basis 
of  operating  expenses;  taxes  on  the  basis  of  investment  and, earn- 
ings before  paying  income  tax;  bad  accounts,  actual  amount; 
ash  conveyor  repairs  on  basis  of  coat  coat;  building  repairs  on 
the  basis  of  building  requirements  for  each  department;  repairs 
to  economizers  on  the  basis  of  coal  cost;  repairs  to  conveyors 
on  basis  of  coal  cost;  miscellaneous  on  the  basis  of  coal  cost; 
boiler  moving  expense  on  the  basis  of  coal  cost.  Such  items  as 
truck  repairs,  line  labor  repairs,  meter  repairs,  meter  changing, 
have  all  been  charged  to  the  electric  department. 

A  study  of  the  adjusted  profit  and  loss  statement,  shown  in 
table  No.  4,  reveals  the  fact  that  had  the  increased  or  present 
rates  been  in  effect  for  the  entire  year  1920,  the  amount  avail- 
able for  depreciation  and  return  on  both  the  electric  and  steam 
investment  would  have  been  $50,126.30,  or  $42,802.93  to  the 
electric  and  $7,323.38  to  the  steam  department 

While  no  appraisal  has  been  made  of  the  electric  property,  the 
investigation  indicates  that  the  company  earns  at  least  8  per  cent 
upon  the  book  value  of  its  electric  and  steam  property.  If  the 
increased  rates  had  been  in  effect  for  the  entire  year  of  1920, 
the  amount  available  for  depreciation  and  return  in  the  electric 
investment  would  have  been  $43,693.53,  and  for  the  steam  prop- 
erly, $7,632.77.  The  investigation  would  indicate  that  a  slight 
increase  over  those  in  effect  should  be  made  in  the  rates  for 
steam  heat  and  a  sli^t  reduction  made  in  the  electric  rates. 
However,  a  full  and  complete  investigation  of  all  the  property 
will  bd  necessary  to  determine  the  extent  of  the  changes,  because 
of  the  relation  between  the  two  departments. 

The  Commission  having  considered  the  rates  herein  proposed, 
all  testimony  adduced  and  representations  and  arguments  made 
and  being  fuUy  advised  in  the  premises,  finds  that  the  rates  filed 
in  the  original  application  are  reasonable  and  will  provide  a 
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fair  return  upon  the  investment.  The  rates  will  become  effective 
September  1,  1921,  and  remain  in  effect  for  a  period  of  one  year, 
unless  modified  by  further  order  of  the  Commission  or  otherwise 
changed  as  provided  by  law. 

The  Commission  expressly  retains  jurisdiction  in  this  cause 
and  reserves  to  itself  the  right  upon  complaint,  upon  application, 
or  upon  its  own  motion,  to  further  investigate  the  rates  herein 
authorized  and  to  issue  such  further  orders  as  may  be  justified 
by  facts  determined  at  suDsequent  hearings. 

An  appropriate  order  will  be  entered. 

Frank  MilhoUan,  President  C.  W.  McDonndl,  Commis- 
sioner. 

I  concur  in  the  result. 

W.  H.  Stutsman,  Commissioner. 


inSNNSYIiVANIA  PUBIiIC  SERVICE  COHMISSION* 

MORRIS  WOOD 

V. 

SPRINGFIELD  CONSOLIDATED  WATER  COMPANY. 

[Complaint  Docket  No.  40S2.] 

Bates  —  Waier  —  Private  fire  protection  service. 

It  is  fair  to  make  a  charge  for  private  fire  protection  serrice,  and 
ft  diould  represent  a  middle  ground  between  the  yearly  rate  for  a  fire 
hydrant  and  the  readiness  to  serve  domestic  consumption  rate. 

[July  26,  1921.] 

Complaint  against  charges  for  private  fire  protection  service ; 
complaint  sustained  and  company  ordered  to  submit  a  special 
or  definite  rate  covering  private  fire  protection  service  rendered 
by  the  installation  of  sprinklers  or  other  automatic  devices. 

By  the  Commission:     The  principal  question  involved  in 

this  case  is  whether  or  not  a  water  company  should  have  a  special 

and  definite  rate  for  private  fire  protection  service,  especially 

that  required  in  the  use  of  sprinkling  or  other  aut(»natic  devices 

in  the  interiors  of  buildings. 
P.U.R.1921E. 
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Complainant  o^vn3  an  apartment  house  with  an  adjoining 
garage  located  in  Overbrook,  Merion  township,  Montgomery 
County.  The  garage  is  a  three  stoiy  building,  the  first  two 
floors  of  which  are  used  for  garage  purposes,  and  the  third  floor 
is  divided  into  sleeping  rooms.  The  complainant  contracted  for 
the  installation  throughout  this  garage  building  of  a  sprinkling 
system  desigbed  to  be  connected  with  the  respondent's  main  along 
Lancaster  Turnpike. 

For  a  4rinch  pipe  connection  the  annual  readiness-to-serve 
charge  under  the  respondent's  tariff  is  $800  a  year,  in  addition 
to  which  are  metered  charges  for  water  consumed.  The  annual 
charge  for  a  fire  hydrant,  for  either  public  service  or  to  a  private 
consumer,  is  $60.  The  complainant  contends  that  the  rate  for 
private  fire  protection  service,  with  adequate  pipe  connection, 
should  not  exceed  the  company's  fire  hydrant  rate.  '  The  respond- 
ent claims  that  it  is  not  selling  private  fire  protection,  but,  with 
the  exception  of  the  fire  hydrant  rate,  sells  water  only  through 
metered  connections  at  rates  alike  to  all  consumers  for  all  pur- 
I)ose8. 

Upon^the  facts  in  this  particular  complaint,  the  Commission 
might  hold  that  the  respondent  company  has  been  justified  in 
declining  to  make  a  special  rate  for  private  fire  protection,  in- 
asmuch as  complainant  has  installed  a  private  water  system  to 
supply  the  major  portion  of  his  property's  water  requirements. 
But  the  real  issue  is  much  broader,  and  involves  the  general 
public  interest. 

While  it  is  true  that  the  installation  of  automatic  fire  protec- 
tion devices  is  of  primary  benefit  to  the  properties  inmiediately 
concerned,  there  can  be  no  doubt  that  such  private  fire  protection 
services  afford  a  considerable  degree  of  public  benefit  in  limiting 
the  extent  of  destructive  fires.  This  is  attested,  as  the  record 
reveals,  by  lower  insurance  rates,  and  the  laws  of  Pennsylvania 
themselves  take  cognizance  of  the  fact -that  private  fire  protection 
devices  may  considerably  reduce  hazard  to  life  and  property.  It^ 
therefore,  follows  that  they  are  valuable  supplements  to  the  ordi- 
nary means  of  public  fire  protection. 

From  a  study  of  rate  and  service  tariffs  on  file  with  the  Com- 
P.U.R.1921E. 
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mission^  as  well  as  from  its  own  experience  and  the  record  in 
this  case,  the  Commission  is  aware  that  there  is  very  wide  di- 
vergence in  the  practice  of  water  utilities  in  the  state  and  through- 
out the  country  in  dealing  with  private  fire  protection  services. 
Some  utilities,  as  is  the  case  with  the  respondent,  make  no  rates 
sipplicable  to  interior  automatic  devices  other  than  those  which 
apply  to  the  supply  of  water  for  domestic  consumption;  others 
have  rates  comparable  in  varying  degrees  to  public  fire  protection 
rates;  while  in  still  other  instances  municipal  utilities  have 
sought  to  encourage  the  use  of  private  fire  protection  services 
by  making  no  charge  therefor. 

It  is  quite  apparent  that  for  water  utilities  to  adequately  sup- 
ply private  fire  protection  services,  in  addition  to  that  which  is 
required  in  the  public  service,  they  should  have  a  fair  measure 
of  return.  The  supreme  court,  in  the  case  of  Leechburg  Borough 
^.  Water  Works  Co.  219  Pa.  263,  68  Atl.  669,  has  pointed  out 
the  extreme  difficulty  of  attempting  to  segregate  charges  of  this 
nature.  But  it  would  appear  to  be  a  fair  principle,  in  a  case 
such  as  that  at  issue,  to  have  a  charge  for  private  fire  protection 
service  that  would  represent  a  middle  ground  between  tiie  yearly 
rate  for  a  fire  hydrant,  and  the  readiness-to-serve  domestic  con- 
sumption rate.  A  special  rate  based  upon  such  a  principle  would 
more  equitably  divide  benefits  between  the  public,  the  utility, 
and  the  user  of  private  fire  protection  service,  than  (me  based 
lapon  either  extreme  of  charge. 

oSome  water  utilities  have  made  the  following  provision  for 
private  fire  protection  service : 

1.  Installation  of  separate  service  lines,  with  detector  meters 
ito  prevent  waste  or  theft  of  water. 

2.  Special  readiness-to-serve  charges  based  upon  size  of  meter 
•connection,  considerably  reduced  from  like  charges  imposed  for 
•domestic  consumption  purposes,  due  to  infrequent  consumption 
«of  water. 

5.  The  usual  rates  for  water  actually  consumed. 

In  the  judgment  of  the  Commission,  the  utilities  which  have 
:adopted  such  rate  principles  have  justly  and  equitably  met  the 
situation.    They  have  protected  themselves  against  water  losses  ; 
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have  provided  themselves  with  fair  return  for  stand-by  service 
and  actual  water  consumption,  and  have  not  restricted  the 
benefits  which  both  private  consumers  and  the  public  have  ob- 
tained from  the  installation  of  special  fire  protection  devices  in 
factories,  stores,  theatres,  hotels  and  other  buildings  of  general 
business  nature. 

The  complaint  is  sustained,  and  the  respondent  is  directed  to 
submit  to  the  Commission  for  its  approval  a  special  or  definite 
rate  covering  private  fire  protection  service  rendered  by  the 
installation  of  sprinjtlers  or  oth6r  automatic  devices.  An  order 
will  issue  in  accordance  with  this  report 


PKimSYIiVANIA  SUPREME  COURT. 

PHILADELPHIA  CITY  PASSENGER  BAILWAT  COMPANY 

PUBLIC  SERVICE  COMMISSION  et  aL 
Appeal  of  City  of  Philadelphia. 

(—  Pa.  — ,  114  Atl.  642.) 

Appeal  and  review  —  Oommiasian  orders  appealable  —  Interlocutory 
orders. 

1.  Interlocutory  orders  of  the  Pennsylvania  Commission  overruling 
demurrers  are  not  appealable  to  the  courts. 
Appeal  and  review  —  Court  orders  appealahle  —  Pennsylvania, 

2  A  decree  of  the  Pennsylvania  superior  court  resulting  in  a  final 
diBmissal  of  complaints  filed  with  the  Public  Service  Commission,  la 
appealable  to  the  supreme  court. 
Oommisaiona  —  Jurisdiction  —  Operating  contract  —  Street  railways.. 
3.  The  Pennsylvania  Commission  has  no  jurisdiction  over  imder- 
lying  street  railway  companies  which  have  transferred  all  tBeir  fran* 
chises  and  assets  to  an  operating  company  under  legislative  authority, 
since  the  companies  have  no  rates  to  make  or  collect,  no  service  to  ren- 
der the  public,  and  no  facilities  to  furnish  or  extend;  and  the  Commia* 
aion  has  no  power  to  modify  the  leases  of  the  underljjing  companies. 
P.U.R-1921E. 
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Procedure  —  Demurrer  —  Motion. 

4.  The  better  practice  for  raising  objections  to  Commission  juri!>- 
diction  is  to  move  for  dismissal  rather  than  to  demur  to  a  complaint, 
and  such  a  motion  to  dismiss  for  want  of  jurisdiction  does  not  pre- 
clude a  party  from  seeking  equitable  relief  on  account  of  its  being  a 
consent  to  jurisdiction. 

[July  1,  1921.1 

Appeal  from  a  decree  of  the  superior  court  overruling  motions 
to  quash  appeals  and  from  an  order  sustaining  demurrer;  decree 
of  the  superior  court  reversed,  appeal  from  the  order  of  the  Pub- 
lic Service  Commission  quashed,  and  record  ranitted  for  further 
proceedings. 

Appearances:  Samuel  Kosenbaura,  Assistant  City  Solicitor, 
of  Philadelphia,  for  appellant  city  of  Philadelphia;  C.  Oscar 
Beasley,  of  Philadelphia,  and  William  A.  Magee,  of  Pittsburgh, 
for  appellant  United  Business  Men's  Association;  Berne  H. 
Evans,  of  Harrisburg,  for  appellant  Public  Service  Commission; 
Owen  J.  Roberts,  of  Philadelphia,  for  appellees. 

Simpson,  J.t  Originally  there  were  a  number  of  street  pas- 
senger railway  companies  in  the  city  of  Philadelphia,  operating 
under  separate  charters,  and  each  limited  to  a  specific  route  of 
travel.  Believing  that  combination  would  be  more  profitable, 
favorable  legislation  was  obtained,  one  road  would  lease  others, 
and  those  owned  and  leased  would  be  run  as  a  single  system. 
Ultimately  many  of  them  were  leased  by  the  Philadelphia  Trac- 
tion Company,  which,  with  its  leased  lines  and  those  still 
operating  under  their  original  charters,  were  later  leased  by  the 
Union  Traction  Company;  and  it,  in  turn,  with  all  its  leased 
lines,  was  leased  by  the  Philadelphia  Rapid  Transit  Company, 
which  is  now  the  sole  operating  company  in  the  city.  This 
latter  lease  is  the  only  one  to  which  the  last  named  company  is 
a  party ;  but  thereby,  as  by  all  the  other  leases,  it  was  provided 
that  the  lessee  company  should  carry  out  the  terms  and  con- 
ditions of  the  preceding  leases,  for  which  its  lessors  were  re- 
sponsible.    These  contracts  provided  for  specified  rentals,  to  be 

paid  by  the  lessee  to  the  lessor,  sufficient  to  cover  ^e  fixed 
P.U.R.1921E. 
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charges  of  the  latter  and  a  stated  dividend  to  its  stockholders; 
iind,  since  the  leases  included  the  franchises  of  the  original  com- 
paniesy  the  latter  were  denuded  of  everything  except  their  mer^ 
corporate  existence.  All  this  occurred  long  before  the  Public 
Service  Company  Law  of  July  26,  1913  (P.  L.  1374;  Pa.  St. 
1920,  §  1J3057  et  seq.),  went  into  effect;  and  these  contracts,  of 
course,  are  of  binding  force,  according  to  their  terms,  unless  the 
state  constitutionally  can  and  actually  has  interfered  therewith 
on  behalf  of  the  public 

On  the  theory  that  it  has  legally  done  so  by  the  Public  Service 
Company  Law,  the  Cliveden  Lnprovement  Association,  a  volun- 
tary organization  of  citizens  of  the  city  of  Philadelphia,  filed 
with  the  Public  Service  Commission  a  complaint  against  the 
Philadelphia  Rapid  Transit  Company  alone,  which  referred, 
however,  to  the  leases  of  the  underlying  companies,  and  prayed 
^*a  separate  valuation  of  the  property  and  facilities  controlled 
by  the  [Philadelphia  Rapid  Transit]  company  wherein  the  value 
of  the  property  and  facilities  represented  by  each  lease  .  .  . 
[shall  be]  determined  as  a  unit  separate  and  apart  frcHu  all  the 
other  property  and  facilities  controlled  by  the  company/'  An 
xinswer  and  a  replication  were  duly  filed,  but  since  none  of  these 
proceedings  have  any  relation,  other  than  historical,  to  this  ap- 
peal, they  will  not  be  further  considered. 

The  TTnited  Business  Men's  Association  of  Philadelphia,  and 
Oeorge  J.  Campbell,  a  taxpayer  of  the  city,  later  applied  for 
iind,  being  given  leave  to  intervene  in  the  controversy  thus  begun, 
filed  a  new  complaint  (in  which  W.  A.  Dunlap,  as  a  taxpayer, 
was  substituted  for  George  J.  Campbell),  against  17  of  the 
original  passenger  railway  companies,  but  not  joining  the  Phila- . 
delphia  Rapid  Transit  Company  as  a  defendant,  allying  that 
respondents  therein  still  have  the  duty,  but  have  ceased,  to  fur- 
nish to  the  public  adequate  service  and  facilities  at  reasonable 
rates,  that  they  were  receiving  a  grossly  excessive  return  for  the 
property  which  they  had  originally  owned,  but  which  was  now 
used  by  the  Philadelphia  Rapid  Transit  Company,  and  prayed 
the  Commission  to  inquire  into  the  fairness  of  the  leases,  to  value 
the  property  of  these  respondents,  to  determine  what  would  be 
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a  fair  compensation  therefor,  and  to  reduce  to  snch  a  reasonable 
basis  the  rentals  the  underlying  companies  should  thereafter 
receive  from  the  Philadelphia  Rapid  Transit  Company,  in  order 
that  the  latter  would  be  able  to  ^^fumish  service  and  facilities  to 
the  public  such  as  would  be  in  accordance  with  the  standards  of 
the  Commission  and  the  needs  of  the  people.'*  Still  later  the 
ITnited  Business  Men's  Association  of  Philadelphia  and  the  said 
George  J.  Campbell  filed  another  intervening  complaint  (which 
it  afterwards  amended)  against  all  of  the  underlying  companies, 
but  not  the  Philadelphia  Eapid  Transit  Company,  enlarging  and 
slightly  changing,  though  not  substantially  altering,  the  original 
intervening  complaint  and  prayer  thereof,  save  that,  as  stated,  it 
brought  in  more  defendants,  and  also  definitely  averred  the 
Philadelphia  Rapid  Transit  Company  had  no  charter  rights  to 
operate  cars  on  any  street  of  the  city,  but  is  running  them  '^solely 
as  agent  or  lessee  of  the  respondent  underlying  companies ;  and 
that  said  underlying  companies  cannot  escape  the  duty  to  the 
public  or  exact  from  the  public  unreasonable  compensation,  and 
place  themselves  beyond  the  reach  of  the  public  laws  by  merely 
making  contracts  between  themselves  or  with  holding  companies." 
To  these  intervening  complaints,  certain  of  the  respondents 
filed  answers,  not  material  to  be  here  considered,  but  each  of  22 
thereof  separately  demurred,  alleging  certain  objections,  the  vital 
one  being  that  the  "complaint  and  amended  complaint  .  •  . 
do  not  state  a  cause  of  action  within  the  cognizance  of  the  Com- 
mission." The  Commission  overruled  the  demurrer,  directed 
each  demurrant  "to  file  answers  to  the  complaint  within  ten 
days  from  the  date  of  the  service  of  this  order,  and  .  .  .  that 
a  time  for  hearing  upon  the  complaints  and  answers  be  fixed 
in  September,  when  the  Commission  will  proceed  to  hear,  investi- 
gate, and  duly  consider  all  matters  put  in  issue  by  the  complaint 
and  answers."  Thereupon  the  22  demurrants  prosecuted  separate 
appeals  to  the  superior  court,  upon  the  hearing  of  which  the  city 
of  Philadelphia  was  given  leave  to  intervene  and  defend,  and  it 
and  the  original  complainants  moved  to  quash  the  appeals  on 
the  ground  that  the  order  complained  of  was  not  the  subject  of 
an  appeal.    The  superior  court  overruled  the  motions  to  quash, 
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sustained  the  demurrers,  and  reversed  the  orders  of  the  Com- 
mission, so  far  as  each  of  the  22  appellants  were  concerned. 
Upon  application  by  the  city  of  Philadelphia,  the  United  Busi- 
ness Men's  Association  and  George  J.  Campbell,  and  the  Public 
Service  Commission,  we  allowed  each  of  them  to  appeal  to  this 
court,  80  far  as  related  to  21  of  the  d^rees  entered  by  the  su- 
perior court,  with  the  result  that  we  have  to  consider  63  appeals, 
including  the  present  one,  the  arguments  here  being  limited  by 
us  to  the  three  questions  hereinafter  stated,  the  first  one  of 
which  is: 

^^Were  the  orders  of  the  Public  Service  Commission,  here  in 
question,  of  a  character  appealable  to  the  superior  court  ?" 

[1]  This  question  we  answered  in  the  negative,  in  People^s 
Natural  Gas  Co.  v.  Public  Service  Commission,  268  Pa,  235, 
P.U.R1920E,,813,  110  Atl.  467,  but,  since  the  brief  opinion 
there  rendered  seems  to  have  been  misunderstood,  we  will  herein 
set  forth  at  length  our  reasons  for  l^is  conclusion,  whidi  depend, 
of  course,  on  the  correct  interpretation  and  co-ordination  of 
article  6,  §  17,  of  the  Public  Service  Company  Law  as  amended 
by  the  act  of  June  3,  1915  (P.  L.  779,  781;  Pa.  St  1920,  § 
18178),  and  §  81  of  the  same  article  (Pa,  St  1920^  §  18193) ; 
by  the  former  of  which  an  appeal  is  allowed  to  the  superior 
court  ^'within  thirty  days  after  the  filing  of  any  finding  or  de- 
termination by  the  Commission,''  and  by  the  latter  it  is  recog- 
nized that  the  court  of  common  pleas  of  Dauphin  county,  in  a 
proper  case,  may  issue  an  "injunction  .  .  .  modifying,  sus- 
pending, staying  or  annulling  any  order  of  the  Commission,  or 
of  a  Commissioner.'* 

It  was  strongly  urged  by  appellees  that  the  word  "any,"  in 
§  17  above,  must  be  giyen  the  meaning  of  "each"  or  "every;" 
but  this  does  not  assist  in  determining  the  question  at  issue, 
which  is :  What  "finding  or  determination  by  the  Commission" 
did  the  legislature  refer  to,  when  it  allowed  an  appeal  from 
"any"  thereof?  In  answering  this  but  little  aid  is  received  by 
considering  what  has  been  decided  regarding  the  meaning  of 
these  words  in  other  statutes,  for  here  we  have  a  complete  and 
exclusive  system  in  and  of  itself.    Everybody  admits  the  legis- 
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latnre  could  not  have  intended,  by  this  section,  to  give  an  appeal 
from  every  order  of  the  Commission,  no  matter  how  unimportant 
(as,  for  instance,  from  an  order  adjourning  a  hearing  until  the 
next  day) ;  and  hence  the  courts  must  either  give  to  the  words 
''any  finding  or  determination"  a  purely  arbitrary  meaning, 
entirely  aside  from  a  consideration  of  the  act  itself  (which  would 
be  judicial  l^slation  and  not  judicial  construction,  and  hence 
never  to  be  tolerated  unless  no  other  course  is  open),  or  we  must 
seek  in  the  act  the  meaning  intended,  and  this,  of  course,  is 
the  correct  method  (Long  v.  Cheltenham  Township  School  Dis- 
trict, 269  Pa.  472,  475,  112 -Atl.  545),  since  we  are  to  find  and 
apply  what  the  legislature  meant  when  it  passed  this  particular 
t?tatiite. 

Happily,  an  investigation  along  this  line  makes  the  intent 
clear,  and  decides  the  point  in  accordance  with  the  general  policy 
of  our  law,  which  forbids  appeals  from  interlocutory  orders, 
unless  it  is  expressly  so  provided  by  statute.  That  the  order  ap- 
pealed from  (which  only  required  an  answer  and  arranged  for 
later  fixing  a  time  for  a  hearing),  is  interlocutory,  and  would 
not  ordinarily  be  the  subject  of  an  appeal,  every  one  must  con- 
cede. Arnold  v.  Russell  Car  &  Snow  Plow  Co.  212  Pa,  30«3, 
61  Atl.  914. 

Turning  then  to  the  act  itself,  we  find  §§  6  to  17  of  Article 
6  tjiereof  provide  for  complaints  because  of  violations  of  any 
requirement  of  the  act  or  of  "any  lawful  determination,  ruling 
or  order  of  the  Commission;''  for  hearings  and  reheaHngs 
thereof;  for  decisions  of  the  Commission  in  regard  thereto;  for 
the  making  and  filing  of  record  of  "a  written  finding,  determina- 
tiouj  or  order,  either  dismissing  the  complaint,  or  directing  the 
public  service  company  to  satisfy"  it  in  whole  or  in  part ;  for  the 
rescinding  or  modifying  of  such  "finding,  determination  or 
order;"  for  service  thereof  upon  the  utility  company;  and,  by 
§  17,  for  an  appeal  "within  thirty  days  after  the  filing  of  any 
[such]  finding  or  determination."  These  sections  furnish  a  com- 
plete and  continuous  system,  leading  up  to  the  appeal  section, 
and  clearly  point  out  the  cases  in  which  an  appeal  is  allowed, 
viz.,  from  a  "finding  or  determination  dismissing  the  complaint 
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or  dire<jtliig  the  public  service  company  or  companies  complained 
against  to  satisfy  the  cause  of  complaint,  in  whole  or  to  such 
extent  and  within  such  time  as  the  Commission  may  specify, 
require  and  order.'*  To  reach  any  other  conclusion,  we  would 
have  to  wrest  §  17  from  its  connection  with  the  other  sections 
referred  to,  and  treat  it  as  it  were  a  separate  statute,  and  not 
merely  an  int^ral  part  of  a  system  logically  and  consistently 
developed,  resulting  in  a  right  of  appeal,  when  rates  are  under 
consideration,  only  when  those  being  collected  are  in  some  way 
affected  by  an  order  of  the  Commission. 

Eeviewing  some  of  these  sections  more  specifically,  we  find 
§  6  provides  for  complaints  regarding  "anything  done  or  about 
to  be  done,  omitted  or  about  to  be  omitted,  by  any  public  service 
company,  in  violation  ...  of  any  lawful  determination, 
ruling,  or  order  of  the  Commission,"  and  that  the  company  **must 
satisfy  the  complaint,  or  answer  the  same  in  writing."  Section 
!)  provides  that  if  complaint  is  made,  ^'as  aforesaid,  ...  of 
tiny  lawful  determination,  ruling,  or  order  of  the  Commission," 
and  reasonable  grounds  appear  therefor,  a  hearing  shall  be  had 
and  "the  burden  of  proof  shall  be  upon  the  public  service  com- 
l>any  ...  to  show  that  the  determination,  ruling  or  order 
of  the  Commission  has  been  complied  with."  Section  10  pro- 
vide: that — 

"Whenever  the  Commission  shall  investigate  any  matter  com- 
plained of  ...  it  shall  be  its  duty  to  make  and  file  of  record 
a  written  finding,  determination,  or  order,  either  dismissing  the 
complaint  or  directing  the  public  service  company  ...  to 
satisfy  the  cause  of  complaint,  in  whole  or  to  such  extent  and" 
within  such  time  as  the  Commission  may  specify,  require  and 
order." 

The  clauses  "dismissing  the  complaint,"  and  satisfying  "the 

cause  of  complaint"  in  a  rate  case,  such  as  this  is,  of  course  both 

refer  to  some  action  by  the  Commission  determining  what  the 

utility  company  must  do  in  the  matter  of  its  collection  of  rates. 

The  "written  finding,  determination  or  order"  which  these  two 

sections  specify  shall  be  filed  of  record  clearly  must  be  the  one 

from  which  an  appeal  may  be  taken  under  §  17,  "within  thirty 

days  after  the  filing  of  any  finding  or  determination  by  the  Com- 
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mission."  Without  going  into  further  detail,  it  may  be  said 
that  the  balance  of  this  section,  which  provides  that  the  appeal 
shall  be  accompanied  by  an  affidavit  that  "injustice  has  been 
done"  by  the  ruling,  determination,  or  order  from  which  the 
appeal  is  taken  (not  may  be  done,  if  some  time  in  the  future 
an  order  is  made  as  to  the  rates  to  be  charged),  as  well  as  the 
other  sections  of  the  act,  all  point  to  the  conclusion  that  the 
'^finding  or  determination,"  which  may  be  appealed  from  is  the 
^'finding  or  determination"  referred  to  in  the  preceding  sections, 
and  make  certain  that  the  act  was  drafted  in  conformity  with, 
And  not  as  an  exception  to,  the  policy  of  the  law  above  referred 
to,  and  hence,  in  rate  cases,  excludes  appeals  from  purely  inter- 
locutory orders  of  the  Commission,  not  affecting  the  rates  being 
changed,  just  as  they  are  held  barred,  in  other  proceedings,  unless 
statutorily  allowed.  This  does  not  mean  that  no  appeal  can  be 
taken  from  an  order  fixing  rates,  or  from  an  order  in  part 
satisfying  a  complaint  as  to  rates,  simply  because  it  is  not  a 
final  order  ending  the  proceedings.  An  appeal  will  lie  from 
such  an  order,  though  it  is  only  to  be  temporarily  in  force,  for 
it  thus  directs  a  partial  satisfaction  of  the  complaint  to  the 
'^extent  and  within  such  time  as  the  Commission  shall  specify," 
and  is,  therefore,  covered  by  article  6,  §  19,  which  refers  to  an 
''appeal  by  a  public  service  company  from  an  order  of  the  Com- 
mission establishing,  changing,  or  altering,  or  in  any  manner 
affecting,  the  prices,  rates,  joint  rates,  tolls,  or  charges  for  any 
service."  The  order  here  appealed  from  does  not,  however, 
affect  the  rates  being  charged;  and  hence,  assuming  the  Com- 
mission had  jurisdiction  of  the  person  and  subject  of  inquiry, 
it  would  designate  a  matter  of  procedure  only,  not  the  subject 
of  an  appeal,  whereas  if  the  Commission  lacked  jurisdiction  in 
either  respect,  it  would  have  to  be  treated  otherwise  as  will  later 
be  shown. 

Any  other  conclusion  than  as  above  stated  would  lead  to 
startling  results,  and  might  render  useless  the  whole  purpose  of 
the  act.  If,  literally,  "any  finding  or  determination  by  the  Com- 
mission" can  be  followed  by  an  appeal,  as,  unless  limited  in  the 
way  herein  stated,  it  may  be  (since  no  other  limitation  has  been 
or  can  be  foimd  in  the  statute),  the  whole  system  may  be  made 
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f  arcial  by  those  who  desire  to  destroy  it,  and  no  relief  could  be 
had  against  such  action.  Instead  of  the  Commission  directiiig 
its  own  course  of  procedure,  it  could  only  do  so  subject  to  an 
appeal  to  the  superior  court,  following  "any  finding  or  de- 
termination" by  the  Commission.  Every  "finding,  determina- 
tion or  order,"  however  unimportant,  would  have  to  remain 
unacted  upon  for  fifteen  days,  because,  under  article  6,  §  14,. 
a  rehearing  thereof  may  be  applied  for  within  that  time.  After 
this  was  disposed  of,  the  matter  would  have  to  remain  in 
abeyance  thirty  days  longer  in  order  to  ascertain,  under  §  IT 
of  the  same  article,  whether  an  appeal  would  be  taken,  and, 
under  §§  18  and  21  thereof,  an  additional  thirty  days,  after 
notice  of  the  appeal,  for  certification  of  the  record  and  an 
unswer  by  the  Commission.  The  appeal  would  then  have  to  be 
decided  by  the  superior  court,  after  the  usual  delays  for  prep- 
aration of  paper  books,  fixing  a  time  for  hearing,  argument,^ 
and  decision.  It  would  then  go  back  to  the  Commission,  with 
the  same  course  possible  after  the  next  unimportant  "finding  or 
determination,"  and  so  after  every  succeeding  one,  to  each  of 
which  also  there  might  be  a  petition  for  rehearing,  appeal  to  the 
superior  court,  etc.,  all  of  them  together  resulting  in  delaying  the 
proceedings  for  an  indefinite  period  of  time.  It  is  impossible 
of  belief  that  the  legislature  intended  to  give  the  superior  court 
either  the  power  or  duty  thus  to  direct  the  Commission  in  purely 
procedural  matters  (over  which,  by  article  6,  §  26,  the  Commis- 
sion itself  is  giveii  full  authority),  or  to  make  it  possible  to  have 
delays  which  would  effectually  destroy  one  of  the  most  important 
reasons  for  the  passage  of  the  act.  Yet  these  conclusions  are 
inevitable,  unless  the  one  reached  in  this  opinion  is  adopted. 

It  is  no  answer  to  say  that  this  order,  if  within  the  Commis- 
sion's jurisdiction,  involves  a  valuation  and  will  entail  an  un- 
necessary expense,  if  it  ultimately  appears  the  contention  of  the 
utility  company  must  be  sustained,  not  only  because  this  is  a 
I^islative  and  not  a  judicial  matter  and  a  like  situation  may- 
exist  in  every  rate  case,  but  because  also  the  same  thing  might 
be  said  of  every  order,  however  trivial,  the  difference  being,  at 
most,  one  of  d^ree  and  not  in  kind,  a  difference  which  the  law- 
does  not  consider,  unless  it  is  expressly  so  provided  by  statute. 

P.UJ1.1921E. 


Digitized  by 


Google 


690  PENNSYLVANIA  SUPREME  COURT. 

Easton  Transit  Company's  Petition,  270  Pa.  136,  112  Atl.  917. 
Besides,  this  complaint  might  be  made  by  any  respondent  in 
any  litigated  proceeding;  it  is  inherent  in  our  system  of  govern- 
ment by  law ;  and  many  a  successful  defendant,  in  a  hard  fought 
equity  case,  has  paid  as  much  to  win  the  suit  as,  under  this 
statute,  utility  companies  may  be  required  to  do.  Moreover, 
it  is  quite  probable  that,  if  appeals  from  interlocutory  orders 
were  permitted  whenever  the  public  service  company  chose  to 
take  them,  the  expense,,  in  the  long  run,  would  be  as  great  or 
greater  than  by  limiting  them  as  herein  specified ;  and  certainly 
to  allow  them  in  trivial  or  procedural  matters  would  burden  the 
courts  with  numerous  appeals,  would  drag  the  proceedings  to 
an  inordinate  length,  and,  as  already  suggested,  would  give  to 
companies,  willing  to  risk  any  expense  in  order  to  tire  out  a 
complainant,  an  opportunity  to  defeat  the  purpose  of  the  statute. 

Nor  is  the  fact  that  because  §  30,  as  amended  by  the  act  of 
July  11,  1917  (P.  L.  808,  810;  Pa.  St.  1920,  §  18192),  pro- 
viding for  appeals  from  the  superior  court  to  this  court,  specifies 
a  "final  judgment,  order  or  decree"  as  the  prerequisite  to  a  right 
of  appeal,  necessarily  conclusive  of  the  instant  question,  in  view 
of  the  fact  that  the  word  "final"  does  not  appear  in  §  17.  This 
difference  in  language,  while  a  matter  for  consideration,  cannot 
operate  to  enlarge  the  meaning  of  the  other  sections,  specially  as 
there  may  be  "judgments,  orders  or  decrees"  of  the  superior  court 
which  are  interlocutory  in  their  nature,  and  simply  remit  the 
record  to  the  Commission  for  further  proceedings  in  consonance 
with  the  order  of  the  court,  and  hen^  ought  not  to  be  appealed 
to  this  court  until  the  controversy  is  ended,  so  far  as  the  Com- 
mission and  superior  court  are  concerned,  in  itself  another  proof 
of  the  legislative  intention  not  to  cumber  th^se  cases  with  un- 
necessary appeals. 

Nor  has  the  fear  of  prolonged  delays  and  unnecessary  ex- 
pense, in  deciding  jurisdictional  matters,  any  foundation  in  fact ; 
for,  taking  §§  17  and  31  of  Article  6  together,  we  find  this  sup- 
posed difficulty  fully  provided  for.  Since  their  inception,  courts 
of  chancery  have  exercised  the  right  to  grant  injunctive  relief 
against  acts  done  or  about  to  be  done,  to  the  injury  of  the  party 
complaining.  Originally  the  long  arm  of  the  chancellor  reached 
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out  and  stayed  the  hands  of  the  common  law  judges  in  ordinary 
legal  proceedings,  as  well  as  it  did  those  of  administrative  offi- 
cers; but  the  exercise  of  this  power  in  the  former  instances  found 
little  countenance  here.  One  has  to  go  far  back,  however,  to  find 
a  time  when  a  court  of  equity  would  not  enjoin  the  proceedings 
of  an  administrative  tribunal,  if  a  proper  cause  for  relief  was 
presented.  Presumptively  the  legislature  knew  this  whan  it 
passed  §  31,  and  intended  thereby  that  this  well  known  and 
effective  remedy  should  be  applicable  to  proceedings  by  the  new 
administrative  jurisdiction  it  created,  notwithstanding  it  had 
already  provided  that  some  of  the  orders  of  the  Commission 
should  be  the  subject  of  an  appeal  imder  §  17 ;  and  to  the  end 
Uiat  long  delays  in  applying  this  equitable  remedy  might  not 
result,  it  made  §  3^  applicable  to  an  order  of  any  Commission, 
as  well  as  of  the  Commission  itself,  and  authorized  relief  by 
"modifying,  suspending,  or  staying'*  the  order,  as  well  as  by 
'^annulling"  it,  adding,  ex  majori  cautela,  that  every  such  "rule, 
regulation,  finding,  determination,  or  order  under  the  provisions 
of  this  act  .  .  .  shall  be  and  remain  conclusive  upon  all  parties 
affected  thereby  tmless  set  aside,  annulled,  or  modified  in  an 
appeal  or  proceeding  taken  as  provided  in  this  act."  In  accord- 
ance, therefore,  with  the  principle  that  the  methods  provided  by 
established  practice  will  be  followed,  unless  the  new  statute, 
being  interpreted,  declares  otherwise,  and,  if  it  does,  will  be 
modified  only  to  the  extent  indicated  therein,  we  find  no  difficulty 
in  concluding  that,  so  far  as  rates,  service,  and  facilities  are  con- 
cerned, no  appeal  will  lie  under  §  17,  except  from  an  order  of 
the  Commission  dismissing  the  complaint  or  requiring  the  re- 
spondent to  satisfy  it  in  whole  or  in  part;  while,  under  §  31, 
if,  Yor  jurisdictional  reasons,  affecting  the  parties  or  the  subject 
matter  complained  of,  the  Commission  or  a  Commissioner  ie. 
exceeding  the  powers  given  by  the  statute,  an  injunction  may 
be  granted,  thereby  once  and  for  all  disposing  of  the  question 
thus  raised.  It  follows  that,  in  the  present  instance,  the  appeal 
should  have  been  quashed,  and  that  the  superior  court  erred  in 
not  so  deciding. 

[2]  The  second  question,  which  we  specified,  is: 

"If  of  a  character  appealable  to  the  superior  court,  then  are 
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the  orders  of  that  tribunal,  here  attacked,  of  a  character  appeal- 
able to  the  Supreme  Court?'' 

Since  the  decree  of  the  superior  court  results  in  a  final  dis* 
missal  of  these  complaints,  it  is  clearly  appealable  under  §  30 
of  article  6,  of  the  act,  as  amended  by  the  act  of  July  11,  1917 
(P.  L.  808) ;  and  so  all  the  parties  in  interest  agree. 

[8]  The  final  question,  specified  by  us,  is: 

''If  the  appeals  lie,  then  had  the  Public  Service  Commission 
the  power,  and  should  that  power  have  been  exercised  at  the 
time  the  Commission  made  the  orders  complained  of,  to  require 
the  underlying  or  owner  companies  to  make  answer  to  the  com- 
plaint and  go  toTiearing  on  the  complaint  and  answer?" 

This  is  the  main  point  in  the  case,  and  it  was  correctly  decided 
by  the  superior  court.  In  answering  it  we  arp  not  concerned  with 
what  the  legislature  might  have  done,  but  with  what  it  actually 
has  done;  for  we  are  of  opinion  the  act  does  not  authorize  the 
Commission  to  alter  the  leases  of  the  underlying  companies. 

A  wrongful  impression  seems  to  exist  in  certain  quarters  that 
all  past  or  present  contracts  of  a  public  service  company  are 
subject  to  revision,  if  the  Public  Service  Commission  so  wills. 
The  Public  Service  Company  Law,  however,  like  all  others  not 
in  the  course  of  the  common  law  and  providing  extrajudicial 
remedies  (even  though  the  exercise  of  the  jurisdiction  conferred 
may  ultimately  be  brought  within  the  scrutiny  of  a  court),  covers 
only  such  matters  as  are  expressly  or  by  necessary  implication 
included  within  its  terms;  and  while,  under  the  act,  the  Com- 
mission is  given  plenary  powers  touching  the  things  committed 
to  it,  still,  so  far  as  concerns  contracts  made  by  the  utility,  they 
are  comparatively  few  in  number.  In  the  matter  of  rates,  service, 
and  facilities — and  these  are  the  only  subjects  referred  to  in  'the 
complaints  under  consideration — the  powers  of  the  Commission 
are  limited  to  the  review  of  actions  by  operating  companies,  for 
only  this  character  of  utility  company  can  affect  rates,  services, 
or  facilities  by  acts  "done  or  about  to  be  done,  omitted  or  about 
to  be  omitted,  .  •  •  in  violation  of  any  of  the  requirenents 
or  provisions  of  this  act"  and  they  alone  furnish  service  "suffi- 
cient for  the  accommodation  and  safety  of  its  patrons,  employees 
and  the  public."    Article  2,  §  1  (a). 
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Hence  where,  as  here,  under  legislative  authority,  such  a  cor- 
poration has  transferred  its  franchises  and  assets  and  has  ceased 
to  function,  the  Commission  has  no  jurisdiction  over  it,  since 
the  company  has  no  rates  to  make  or  collect,  no'  service  to  render 
the  public,  and  no  facilities  to  furnish  or  extend.  This  con- 
clusion alone  defeats  the  intervening  complaints  before  the  Com- 
mission, for  they  are  directed  against  nonfunctioning  corpora- 
tions only.  If  it  be  true,  as  argued  by  appellants,  that  there 
is  a  residue  of  powers  remaining  in  the  underlying  companies, 
notwithstanding  the  leases,  doubtless  the  statute,  if  applicable, 
will  be  duly  applied  when,  if  ever,  they  attempt  to  exercise 
those  powers.  In  these  complaints  nothilig  is  alleged  on  this 
subject.  So,  also,  if,  despite  the  fact  that  the  Philadelphia  Rapid 
Transit  Company  is  not  made  a  party  thereto,  the  present  com- 
plaints are  to  be  treated  simply  as  auxiliary  to  the  first  proceed- 
ing, and  as  notice  to  the  original  railway  companies  to  come  in 
and  defend  tljeir  lease  agreements,  interveners  are  no  better 
off.  Probably,  this  was  the  purpose  of  their  complaints,  since, 
except  in  the  case  of  joint  rates,  those  of  each  utility  company 
must  be  separately  considered,  and  complaints  against  two  or 
more  cannot  be  joined  together  any  more  than  two  companies 
can  jointly  file  a  schedule  of  rates,  those  of  one  having  no  re- 
lation to  those  of  the  other;  and  this  is  true  even  if  one  is  a 
customer  of  the  other.  No  contract  made  by  a  utility  is  subject 
to  a  direct  attack  and  revision,  unless  it  is  itself  a  rate  contract ; 
and  no  contract  may  be  indirectly  reviewed  in  such  cases,  unless 
it  had  some  relaticm  to  one  or  more  of  the  elements  to  be  con- 
sidered in  revising  the  rate.  So  far  as  affects  the  fair  value  of 
the  property  of  ihe  company,  these  elements  are  set  forth  in 
'article  5,  §  20,  of  the  act  (P.  L.  1415) ;  and  probably  nowhere 
else  has  the  whole  matter  been  more  carefully  considered  or 
better  expressed  than  in  the  opinion  by  our  Brother  Kephart 
(when  on  the  bench  of  the  superior  court),  in  Ben  Avon  Borough 
V.  Ohio  Valley  Water  Co.  68  Pa.  Super."  Ct.  561,  P.U.R1918A, 
Itl.  We  need  not  quote  therefrom ;  it  suffices  that  fixed  charges 
for  franchises  and  assets,  long  since  acquired  and  now  entitled 
to  be  retained  only  by  continuing  the  payments  provided  in  the 

lease  thereof,  are  not  among  those  elements;  they  do  not  help 
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to  determine  the  value  of  existing  assets,  or  the  cost  of  present 
operation ;  and  hence,  in  the  instance  before  ns,  the  rates  to  the 
public  cannot  be  increased  or  diminished  by  reason  of  the  fact 
that  the  rentals  called  for  by  the  leases  were  unreasonable  when 
made  or  are  unreasonable  now.  If  this  were  not  so,  then  the 
greater  the  fixed  charges  the  gi-cater  would  be  the  fare  to  be 
paid  by  the  public,  which  would  be  directly  in  the  teeth  of  the 
only  reason  on  which  such  statutes  can  be  sustained. 

Besides,  neither  the  Commission  nor  the  public  has  anything 
to  do  with  the  disposition  of  the  rates  which  the  utility  is  au- 
thorized to  collect ;  nor  is  it  any  concern  of  either  liat  the  sum 
total  thereof  may  not*  be  sufficient  to  enable  the  operating  com- 
pany to  pay  its  fixed  charges  and  maintain  or  extend  its  service 
and  facilities.  The  company  is  entitled  to  receive  a  reasonable 
return  for  the  service  it  furnishes,  and  no  more;  the  public  is 
ejititled  to  receive  an  adequate  return  for  the  reasonable  rates 
it  pays  and  no  more.  Beyond  making  sure  of  these  two  things, 
the  statute  does  not  vest  a  greater  power  in  the  Conmiission,  so 
far  as  the  matter  under  consideration  is  concerned.  It  has 
ample  authority  to  see  that  its  orders,  as  to  service  and  facilities, 
are  fully  complied  with  by  the  Philadelphia  Rapid  Transit  Com- 
pany; if  the  effect  of  so  doing  is  that  the  lajtter's  stockholders 
receive  no  return  on  their  investment,  because  of  the  necessity  for 
compliance  with  the  terms  of  the  leases,  this  concerns  them  alone, 
and  not  complainants  or  the  public.  Moreover,  if  the  statute 
gives  to  the  Commission  the  power  to  reduce  these  rentals,  it 
may  also  increase  them,  a  conclusion  which  would  be  a  great  sur- 
prise to  everybody,  and  against  which,  if  decreed,  these  inter- 
veners would  be  among  the  first  to  complain.  As  the  matter  now 
is,  the  law  gives  neither  right,  and  hence  the  Commission  should 
at  once  have  halted  this  attempt  to  induce  it  to  exceed  its  powers. 

[4]  Some  point  was  made  that  the  order  overruling  the  de- 
murrer should  be  affirmed,  because  the  act  does  not  provide  for 
such  pleadings.  This  latter  allegation  is  true,  and  hence  tiie 
better  practice  would  have  been  to  follow  the  lai^uage  of  the 
statute  and  move  to  dismiss  the  complaints  for  whatever  reason 
might  be  alleged  thereagainst  Fairness  to  the  C(Hnmission  as 
well  as  the  saving  of  expense  to  all  parties,  calls  for  the  pursuit 
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of  this  course  even  in  cases  like  the  present,  where  the  ultimate 
remedy,  if  the  Commission  persists  in  entertaining  juriBdiction 
is  by  an  injunction  under  §  31  of  article  6.  A  motion  to  dis- 
miss, with  or  without  a  reservation  of  the  right  to  proceed  in 
equity,  would  not,  if  refused,  make  the  decision  res  adjudicata 
of  the  question  of  jurisdiction,  which  cannot  be  conferred  by 
agreement  of  the  parties,  and  certainly  will  not  be  inferentially 
granted  by  chilling  attention  to  the  fact  that  it  does  not  exist. 

It  follows  that  appellee  was  right  in  objecting  to  interveners' 
attempt  to  subject  the  rentals  to  the  jurisdiction  of  the  Commis- 
sion, but  was  wrong  in  supposing  the  remedy  for  its  error  in  not 
dismissing  the  intervening  complaints  was  by  an  appeal. 

Since  the  other  62  appeals  raised  the  same  questions  as  are 
above  considered,  we  will,  in  each  of  them,  make  the  same  order 
as  we  enter  here. 

The  decree  of  the  superior  court  is  reversed,  the  appeal  from 
the  order  of  the  Public  Service  Commission  is  quashed,  and  the 
record  is  remitted  to  that  body  for  further  proceedings  accord- 
ing to  law,  the  costs  in  this  court  and  in  the  superior  court  to 
be  paid  by  appellee. 

Note. — ^Appeal  and  Review. 

J.  Scope  of  review,  596. 
II,  Procedure,   696, 

I,  Scope  of  revietc, 

A  finding  by  a  Commission  that  a  water  company  acted  reasonably 
in  admitting  the  owners  of  a  large  area  of  land  as  consumers,  is 
decisive  if  tiiis  finding  is  supported  by  the  evidence.  Butte  County 
Water  Users*  Asso.  v.  Railroad  Commission  (1921)  —  Cal.  — , 
196  Pac.  265. 

A  court  will  not  disturb  the  finding  of  a  Commission  unless  it 
would  be  set  aside  by  a  court,  after  a  trial  by  jury  or  triable  by  a 
jury,  as  against  the  weight  of  evidence.  People  ex  rel.  New  York 
C.  R.  Co.  V.  Public  Service  Commission  (1921)  195  App.  Div. 
4:^6,  187  N.  Y.  Supp.  24. 

In  St.  Louis-San  Francisco  R.  Co.  v.  State  (1921)  —  Okla.  — , 
198  Pac.  73,  the  Oklahoma  supreme  court  held:  "An  appeal  may 
be  taken  by  the  corporation  whose  rates  are  affected  or  by  any 
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person  or  corporation  deeming  themselves  aggrieved  by  eneh  action* 
and  such  appeal  shall  be  of  right  and  shall  be  taken  to  and  reviewed* 
by  the  supreme  court  only.  The  jurisdiction  of  the  supreme  court 
on  sudh  appeal  is  to  consider  and  determine  the  reasonableness  and 
justness  of  the  action  of  the  Commission  appealed  from  or  any 
other  matter  arising  under  such  appeal.  The  order  of  the  Commis- 
sion or  rate  fixed  by  it  shall  be  regarded  as  prima  facie  just,  reason- 
able, and  correct ;  if,  in  the  opinion  of  the  court,  the  evidence  taken 
before  the  Corporation  Commission  and  certified  to  the  court  over- 
comes this  prima  facie  presumption,  it  is  then  the  duty  of  this 
court  to  make  such  order  or  fix  such  rate  as  it  deems  just,  reason- 
able, and  correct.^* 
In  Beaver  Valley  Water  Co.  v.  Public  Service  Commission  (1921) 

—  Pa.  — f  114  Atl.  373,  the  supreme  court  of  Pennsylvania  held 
that  the  findings  of  fact  by  a  lower  court  must  be  accepted  as  cor- 
rect unless  there  is  no  substantial  evidence  to  support  them. 

II,  Brocedure, 

In  St.  Louis-San  Francisco  B.  Co.  v.  State  (1921)  —  Okla.  — , 
198  Pac.  73,  the  Oklahoma  supreme  court  held :  "When  an  appeal 
is  taken  from  an  order  of  the  Corporation  Commission  fixing  a  rate 
to  be  charged  by  a  public  service  transportation  or  transmission 
company  to  this  court,  it  is  tried  by  this  court  de  novo  upon  the 
record  and  evidence  introduced  before  the  Corporation  Commission 
and  certified  to  this  court.  Upon  a  full  consideration  of  the  record, 
the  order  made  by  the  Commission,  and  the  evidence  introduced, 
it  is  the  duty  of  this  court  to  judicially  determine  and  fix  such 
rate  as  it  considers  just,  reasonable,  and  correct,  irrespective  of 
who  appeals.    In  such  case  it  is  not  necessary  to  take  a  cross-appeal.'* 

In  Beaver  Valley  Water  Co.  v.  Public  Service  Commission  (1921) 

—  Pa.  — ,  114  Atl.  373,  the  supreme  court  of  Pennsylvania  held 
that  a  lower  court,  having  f  oimd  that  a  proper  valuation  of  the  assets 
of  a  water  utility  would  require  an  approval  of  the  rates  specified 
in  the  schedule  under  consideration  in  order  to  avoid  confiscation, 
properly  directed  a  dismissal  of  the  complaint. 

In  Milwaukee  v.  Railroad  Commission  (1920)  —  Wis.  — ,  179 
N.  W.  511,  it  was  held  that  an  order  granting  a  motion  to  require 
a  (Complaint  as  to  street  railway  rates  to  be  made  more  definite  and 
certain,  is  not  a  final  order  from  which  an  appeal  will  lie. 
P.U.R.1921E. 
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<JOPLAY  CEMENT  MANUFACTTJBING  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION  et  aL 

(—  Pa.  — ,  114  Atl.  649.) 

9ate8  —  Schedules  —  Filing  —  Prior  undetermined  eonipiaint* 

A  public  service  company  may  file  a  schedule  of  rates  to  supersede 
a  prior  schedule  against  which  a  complaint  is  pending,  since  the  real 
issue  before  the  Commission  is  a  complaint  as  to  rates,  and  though  a 
change  in  the  rate  has  been  filed,  the  Commission  may  consolidate  the 
several  schedules  and  consider  the  evidence  at  a  whole. 

[July  1,  1921.1 

Afpeax  from  a  superior  court  decree  reversing  a  Commission 
order ;  superior  court  decree  reversed  and  the  order  of  the  Com- 
mission reinstated. 

Appearances:  George  Wharton  Pepper,  of  Philadelphia,  for 
appellant;  David  Wallerstein,  of  Philadelphia,  for  appellee. 

Kephart,  J. :  This  is  an  appeal  from  a  decree  of  the  superior 
-court,  reversing  an  order  of  the  Public  Service  Commission,  and 
holding  that  a  public  service  company  could  not  increase  its 
Tates  while  it  had  a  prior  increase  complained  against  (before 
i:he  effective  date)  undetermined  by  the  Commission.  The  su- 
perior court  fell  into  error  in  not  considering  the  general  scope 
4ind  scheme  of  the  Public  Service  Act  (Pa.  St.  1920,  §§  18057- 
18214)  and  its  applicability  to  utilities  in  the  performance  of 
their  various  obligations.  It  was  not  intended  by  the  l^slature 
that  the  Commission  should  be  a  board  of  managers  to  conduct 
and  control  the  affairs  of  public  service  companies;  but  it  was 
meant  that,  where  certain  of  their  powers  and  obligations  had 
intimate  relation  to  the  public  through  fairness,  accommodation, 
or  convenience,  the  Conunission  should  have  an  inquisitorial 
and  corrective  authority  to  r^ulate  and  control  the  utility  in  the 
field  specifically  brought  within  the  Commission's  jurisdiction. 
There  are  many  powers  and  obligations  inherent  in  a  public 
service  company.  They  exist  throu^  statute  or  common  law, 
or  are  indispensably  necessary  to  the  fulfillment  of  charter  obli- 
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gations.  When  the  Public  Service  Act  was  passed,  it  reached 
'  into  these  rights,  powers,  privileges,  and  obligations,  and  took 
over  the  part  relating  to  public  welfare,  and  embodied  them  in 
an  act,  as  being  subject  to  r^ulation.  Such  steps  created  no 
new  powers  in  the  utility  except  such  as  affected  the  Commission 
— its  dealings  with  the  company,  if  these  may  be  called  powers. 
They  are,  in  effect,  certain  limitations  on  the  existing  powers, 
in  the  form  of  requisites  necessary  to  be  done  or  secured  before 
these  powers  may  be  exercised  by  the  public  service  company. 

All  the  powers  mentioned  in  article  3  appertained  to  the  cor- 
porate entity  before  the  act,  and  the  same  may  be  said  of  the 
obligations  and  duties  contained  in  article  2.  But  neither  create 
an  additional  franchise  or  right,  nor,  what  is  more  impwtant, 
did  they  impress  on  the  existing  rights,  powers,  and  privileges 
not  mentioned  in  the  act  a  limitation,  restriction,  or  an  elimina- 
tion. To  sweep  away  such  rights,  or  hamper  their  exercise,  be- 
cause not  mentioned  in  the  act,  would  be  to  deprive  the  com- 
pany of  the  capacity  to  function,  and  the  public  is  vitally  inter- 
ested in  its  continuation.  To  sustain  this  conclusion,  aside  from 
constitutional  questions,  the  least  that  can  be  said  is:  The 
Public  Service  Act  should  contain  positive  and  explicit  language. 
But  the  act  did  not  so  speak,  for  we  find  them  specifically  safe- 
guarded. Section  12  of  article  3  is  a  distinct,  positive  recog- 
nition : 

"Every  public  service  Company  shall  be  entitled  to  the  full 
enjoyment  and  exercises  of  all  and  every  the  rights,  powers,  and 
privileges  which  it  lawfully  possesses,  or  might  possess,  at  the 
time  of  the  passage  of  this  act,  except  as  herein  otherwise  ex- 
pressly provided." 

This  certainly  did  not  mean  abrogation  or  restriction  of  these 
rights.  The  concern  was  supposed  to  move  along,  performing  its 
ordinary  duties  as  theretofore,  subject  to  the  regulation  imposed 
by  the  act.  The  rights,  powers,  and  privileges  not  mentioned 
constitute  by  far  the  greater  part  of  corporate  life,  internal 
inanagement,  control,  and  discretionary  power  over  its  property ; 
the  proper  application,  enforcement,  and  enjoyment  of  the  same 
matters  submitted  to  the  Commission's  control  being  among  them. 
In  short,  the  company  manages  its  own  affairs  to  the  fullest 
extent  consistent  with  the  protection  of  the  public's  interest,  and 
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only  -as  to  such  matters  is  the  Commission  authorized  to  inter- 
vene, and  then  only  for  the  special  purposes  mentioned  in  the 
act 

In  considering  the  reservation  in  article  3,  §  12,  it  is  neces- 
sary to  know,  from  a  full  reading  of  the  act,  whether  the  exercise 
of  an  existing  right  or  privilege  not  mentioned  therein  (here  the 
right  to  change  the  rate  while  another  rate  is  undetermined) 
should  be  restricted  to  secure  a  fulfillment  of  its  purpose.  Is 
its  exercise  hostile  to  the  accommodation,  convenience,  or  safety 
of  the  public?  The  theory  underlying  the  act  must  be  taken 
into  account.  Public  service  business  occupies  a  peculiar  position 
in  the  community,  interwoven  as  it  is  with  communal  life,  of  a 
nature  monopolistic  in  character,  compelling  the  public  to  be  its 
customer,  whether  it  would  or  not,  operating  under  laws  with 
governmental  powers  not  given  to  ordinary  companies.  In  de- 
termining whether  the  exercise  of  a  right  such  as  now  discussed 
offends  against  the  r^ulatory  control  necessary  for  such  concerns 
(in  the  interest  of  convenience,  accommodation,  and  safety  of 
the  public),  the  authority  given  the  Commission  should  be 
liberally  construed,  and  that  incidentally  necessary  to  a  full 
exposition  of  the  legislative  intent  be  upheld  as  being  germane 
to  the  law.  Where,  therefore,  the  unrestricted  exercise  of  exist- 
ing powers  tends  to  nullify  the  Commission's  control,  a  restrictive 
use  is  intended,  its  extent  to  be  determined  by  the  Commission, 
with  a  right  of  appeal  to  the  courts  as  provided  by  the  act. 

The  statute  imposed  on  the  utilities  certain  obligations  and 
limitation  of  powers;  certain  steps  must  be  taken  and  certain 
acts  performed  before  they  can  do  or  refrain  from  doing  certain 
things.  This  was  a  part  of  the  scheme  to  perfect  the  control 
necessary  to  safeguard  the  public  in  securing  convenience,  ac- 
commodation, and  safety.  But  how  can  a  change  of  rate  injure 
such  control,  or  in  what  aspect  is  the  public  injured  by  a  change 
of  rate?  Safety,  accommodation,  and  convenience,  as  those 
terms  are  imderstood  in  public  utility  regulation  do  not  pri- 
marily depend  on  rates,  though  indirectly  they  may  be  affected 
thereby.  Nor  does  a  change  of  rate  control  the  Commission  in 
determining  the  reasonableness  of  rates.  The  company,  not  the 
Commission,  initiates  rates,  fares,  and  charges  for  the  kind  and 

character  of  service  furnished  or  the  kind  and  character  of 
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facilities,  and  the  price  to  be  paid  therefor.  This  is  done  under 
the  same  power  that  it  originally  possessed  before  the  act,  and, 
moreover,  the  authority  is  expressly  recognized  in  the  act  Article 
3,  §  1,  reads: 

"It  shall  be  lawful  for  every  public  service  company  to  de- 
mand, collect,  and  receive  fair,  just,  and  reasonable  prices,  rates, 
fares,  tolls,  charges,  or  other  compensation  for  each  and  every 
service  rendered  or  to  be  rendered  by  it  to  any  person  or  cor- 
poration/^ 

This  is  what  has  been  done.  There  is  no  limitation  on  the 
number  of  times  a  company  "may  demand,  collect,  and  receive 
fair,  just  and  reasonable  rates."  When  a  given  rate,  because  of 
business  conditions,  becomes  unfair,  unjust,  and  unreasonable,  the 
company  has  the  power  to  demand  fair,  just,  and  reasonable  rates. 
It  initiates  rates  when  the  necessity  here  defined  compels  it ;  the 
wavering  scale  of  reasonableness  is  the  standard,  and  of  it  utility 
is  the  sole  judge  in  the  first  instance,  subject,  of  course,  to  what 
may  later  follow  when  the  Commission's  machinery  is  started. 
This  authority  certainly  is  not  hostile  to  the  Public  Service  Act, 
but  makes  the  act  a  more  workable  one,  secures  to  the  public  the 
service  demanded,  the  public  being  fully  protected  by  complaint 
and  reparation. 

But  the  right  to  initiate  is  subject  to  a  limitation  imposed 
on  the  utility;  it  becomes  effective  as  provided  by  §  If,  article  2. 

"A  rate  becomes,  on  the  effective  date,  an  eff^btive  rate,  and, 
as  such,  it  is  a  collectible  rate,  or  one  that  may  be  sued  for.  There 
can  be  no  l^al  rate  except  the  last  tariff  rate  published  as  pro- 
vided by  law,  .  .  .  and  the  effective  rate  thus  publidied 
supersedes  all  prior  rates  covering  the  service  therein  called  for.'' 
Suburban  Water  Co.  v.  Oakmont,  268  Pa.  2*3,  249,  P.U.R. 
1920F,  810,  813,  110  Atl.  778,  779. 

Generally  speaking,  the  only  limitation  imposed  by  the  act 
on  the  initiation  or  change  of  rates  is  that  mentioned  in  article 
2,  §  If.  There  are  three  exceptions,  not  material,  but  which  we 
shall  name:  (1)  A  change  within  three  years  of  a  rate  de- 
termined by  the  Commission  after  a  hearing  (mentioned  in 
article  2,  §  If) ;  (2)  a  rate  subject  to  automatic  adjustment  in 
relation  to  dividends  and  profits ;  (3)  a  sliding  scale. 

The  new  schedule  was  filed  one  year  after  the  one  to  which 
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the  undetermined  complaint  had  been  filed  by  one  consumer. 
It  increased  the  cost  of  service.  This  new  schedule  superseded 
the  prior  one,  and  was  the  only  collectible  rate.  This  action 
does  not  give  rise  to  multiplication  of  issues,  in  that  a  new  com* 
plaint  must  be  filed  to  the  new  rate,  nor  a  duplication  of  effort, 
nor  an  increase  in  costs,  nor  an  anomaly  of  proceeding.  It  must 
be  remembered  the  real  issue  before  the  Commission  is  a  com- 
plaint as  to  tates,  and  though  a  change  in  the  rate  has  been  filed, 
the  Commission  may — and  it  has  the  power  under  the  act — con- 
solidate these  several  schedules  of  rate  increases,  and  cause  the 
complaint,  the  record,  and  the  evidence  to  be  taken  as  a  com- 
plaint, record,  and  evidence  in  connection  with  the  new  rate. 
Ample  authority  exists  in  the  act  to  prevent  any  injustice  or 
unnecessary  expenditure  of  money  on  the  part  ht  a  'consimier. 
Furthermore,  the  Commission  has  the  power  to  take  speedy  action  ' 
to  safeguard  the  public  by  quickly  striking  down  the  sharp  prac- 
tices suggested  by  appellee,  which  it  pays  may  occur  where  suc- 
cessive increases  are  made. 

Governmental  control  over  these  essential  elements  of  cor- 
porate existence  must  be  carefully  exercised.  The  Commission 
and  the  utility  are  not  dealing  with  a  purely  legal  proposition, 
subject  to  inflexible  rules  of  law,  but  with  an  ever  changing 
economic  condition,  through  this  administrative  body,  with  pow- 
ers adapted  to  fit  recurring  changes  in  economic  life.  To  at- 
tempt to  confine  it  or  the  utility  to  the  sometimes  imwieldy 
procedure  adopted  by  the  courts  would  be  subversive  of  all  the 
good  intended  by  the  act  The  business  disposed. of  by  this  body, 
willi  the  speedy  and  expeditious  manner  in  which  it  is  conducted, 
is  enormous.  Certain  matters  before  it  must  assume  a  legal 
aspect,  as  appears  from  the  act.  But  subjects  like  that  now 
beforer  us  (frequency  of  change  of  rate  of  utility)  are  not  to  be 
adjudged  by  technical  legal  procedure.  They  are  regulated  by 
economic  law,  which,  so  far,  courts  or  legislatures  have  not  been 
able  to  control.  What  may  be  an  adequate  rate  to-day,  next 
month  may  be  quite  unreasonable,  and  this  through  circum- 
stances b^ond  the  control  of  the  Commission,  utility  or  courts. 
Therefore  the  right  to  initiate  and  change  is  fundamental  to  the 
company,  as  the  act  imposes  the  severest  kind  of  penalties  for 

charging  a  rate  that  is  not  a  published  rate;  the  legislature, 
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with  evident  intent,  did  not  disturb  this  heretofore  existing  right. 
But,  on  the  other  hand,  when  the  rate  is  changed,  the  act  expressly 
recognizes  the  right  of  placing  it  completely  in  the  Commis- 
sion's control  and  power  to  safeguard  the  public  in  every  way. 
When  an  action  of  assumpsit  is  instituted,  the  stage  is  set;  the 
future  takes  care  of  itself.  With  these  concerns  the  stage  is  con- 
stantly changing ;  no  one,  at  present,  will  be  vain  enough  to  guess, 
in  times  such  as  now  exist,  what  the  next  setting  may  be. 

No  little  argument  has  been  devoted  to  the  question  that  this 
should  be  reviewed  in  the  same  light  as  a  proceeding  in  equity  to 
restrain  the  collection  of  an  unreasonable  rate.  In  addition  to 
what  we  have  already  said,  we  are  referred  to  no  act^f  assembly 
or  action  of  the  court  (except  artificial  gas  and  water  companies) 
which  authorizes  the  court  to  interfere  in  the  matter  of  rates.  In 
fact  it  was  very  early  held  that — 

"There  is  no  restriction  upon  the  rates  they  may  charge  for 
roadway  use  and  transportation  by  themselves.*'  Boyle  v.  Phila- 
delphia &  R.  R.  Co.  54  Pa.  310,  315. 

We  are  not  merely  deciding  an  equitable  proceeding  governed 
by  the  rules  heretofore  applied,  where  the  courts  have  been  asked 
to  restrain  the  collection  of  imreasonable  rates.  What  we  are 
endeavoring  to  do  is  to  uphold  the  Commission  in  its  effort  to 
sustain  the  Public  Service  Act  as  a  workable  one  for  the  best 
interest  of  the  public  as  well  as  the  utility. 

.The  order  of  the  Commission  was  an  entirely  proper  one. 
They  had  no  jurisdiction  to  restrain  or  prevent  a  corporation 
from  exercising  its  right  to  change  its  rate;,  when  it  appeared 
necessary  to  them. 

The  decree  of  the  Superior  Court  is  reversed,  and  the  order 
of  the  Commission  is  reinstated ;  appellee  to  pay  the  costs. 


INDIANA  PUBIilC  SERVICE  COMMISSION. 

EB  TOWN  OF  PENDLETON. 
[No.  6103.] 
Bates  —  Electricity  —  Extrttterritorial  service  —  Rural  lines. 

1.  A  higher  minimum  charge  should  be  made  to  the  rural  patrons 
of  a  municipal  electric  plant,  since  the  cost  of  rural  line  upkeep  is 
greater  and  also  because  patrons  residing  adjacent  to  the  town  have 
to  pay  no  part  of  the  construction  cost  of  the  municipal  olant. 
P.U.R.1921E. 
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DiBcrimination  —  Rates  — >  Step  schedule  —  ElectricUy, 

2.  A  step  schedule  of  electric  rates  is  discriminatory  and  should 
be  changed  to  a  block  basis. 

[July  30,  1921.] 

Application  for  increased  electric  rates;  increased  rates  au- 
thorized. 

Appearances:  L.  V.  Mays,  Attorney,  J.  H.  Walker,  Town 
Clerk,  D.  B.  Cole,  President  of  Board  of  Town  Trustees,  and 
Henry  Bond,  Superintendent,  for  petitioner ;  J.  D.  Taylor,  et  al., 
for  themselves. 

Douglass,  Commissioner:  On  June  24,  1921,  the  town  of 
Pendleton  filed  with  the  Commission  a  petition  for  the  approval 
of  an  increase  in  electric  light  and  power  rates. 

The  municipal  corporation  represents  that  it  is  the  owner  of 
and  operates  and  conducts  a  municipal  electric  light  and  power 
])lant  in  the  town  of  Pendleton,  for  the  use  and  benefit  of  its  citi- 
zens ;  that  it  furnishes  and  supplies  to  the  citizens  of  the  town  of 
l^endleton  electrical  energy  for  lighting  and  power  purposes; 
that  it  furnishes  and  supplies  electrical  energy  for  the  lighting  of 
streets  and  alleys,  public  buildings,  and  public  grounds  in  the 
town  of  Pendleton ;  that  it  owns  and  operates  and  has  pole  lines 
extending  beyond  the  corporate  boundaries  of  said  town,  and  fur- 
nishes and  supplies  patrons  electrical  energy  who  reside  along 
said  country  lines  at  and  for  the  same  price  as  paid  in  said  town ; 
that  the  present  minimum  charge  per  month  for  all  consumers 
whether  resident  of  town  or  country  is  $.75 ;  that  heretofore  pe- 
titioner has  purchased  the  electrical  energy  by  it  sold  from  the 
Traction  Light  &  Power  Company,  a  corporation  with  its  princi- 
pal place  of  business  at  Anderson,  Indiana ;  that  it  receives  such 
electrical  energy  at  its  light  and  power  plant  over  and  upon  the 
high  tension  lines  of  the  Indiana  Union  Traction  Company ;  and 
ibat  it  has  been  paying  for  the  same  upon  a  metered  basis  $.03 
per  kilowatt  hour  for  lighting  purposes  and  $.02  per  kilowatt 
hour  for  power  purposes,  and  that  a  contract  has  been  recently  en- 
tered into  for  a  period  of  ten  years  with  an  increase  in  the  price 
paid  by  petitioner  from  $.03  to  $.0375  for  lighting  purposes  and 
from  $.02  to  $.0275  per  kilowatt  hour  for  power  purposes. 

[Rate  schedule  omitted.] 
P.U.R.192XE. 
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The  petition  further  shows  that  the  new  rate  as  charged  nnder 
the  extension  contract  with  the  Traction  Light  &  Power  Com- 
pany will  cost  petitioner  an  additional  sum  each  year  from  $1,800* 
to  $2,000,  basing  the  calculations  upon  the  result  of  past  years ; 
that  the  margin  of  profit  to  the  town  will  be  reduced  and  might 
render  it  possible  that  the  town  will  not  be  able  to  furnish  and 
supply  electric  current  to  its  consumers  in  the  future,  and  it 
might  not  be  able  to  repair  and  keep  in  condition  its  plant  and 
pole  lines  from  the  amount  of  money  it  now  receives ;  wherefore 
it  petitions  the  Commission  for  an  adjustment  of  rates. 

After  due  notice,  the  matter  was  heard  in  the  town  of  Pendle- 
ton, on  July  12,  1921. 

[1]  The  evidence  shows  that  the  municipality  purchases  said 
current  from  the  Traction  Light  &  Power  Company,  and  that 
they  were  satisfied  the  contract  price  was  cheaper  than  they  could 
furnish  said  current  themselves,  though  the  increase  of  $.0075- 
per  kilowatt  hour  in  the  purchase  price  produced  a  deficit,  and  it 
also  disclosed  that  by  increasing  the  minimum  charges  per  month 
for  the  consumers  resident  in  the  town  and  in  the  country,  and 
increasing  the  rate  where  current  is  sold  for  power  purposes 
♦tOO.75  per  kilowatt  hour,  the  deficiency  might  be  met.  It  was- 
also  disclosed  at  the  hearing  that  the  country  lines  cost  consider- 
ably more  to  keep  up  than  those  of  the  town ;  that  there  is  a  loss 
of  current  between  the  meters  in  the  town  and  those  of  the  con- 
sumers in  the  country,  and  that  the  minimum  rates  should  be 
considerably  higher  for  the  country  consumers,  as  compared  with, 
those  of  the  town;  and  that  whereas  the  purchase  price  of  that 
current  sold  for  power  purposes  has  been  increased  $.0075  per 
kilowatt  hour,  that  increase  should  be  passed  on  to  the  purchaser 
of  power.  The  evidence  also  disclosed  that  there  were  three  or 
four  residences  adjacent  to  the  town  which  receive  the  current 
from'  the  town's  distributing  system. 

The  patrons  of  the  country  line  objected  to  a  higher  minimum 

charge  than  those  of  the  resident  consumers  in  town.     It  was 

agreed  to  put  a  meter  upon  the  country  lines  so  that  the  loss  in 

distributing  in  the  country  could  be  measured.     If  it  develops 

that  the  proposed  minimum  charge  for  rural  consumers  is  too 

high,  the  Commission,  upon  proper  petition,  will  make  the  proper 

reduction. 
P.U.R.1921E. 
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[2]  The  Commission,  therefore,  is  of  the  opinion  that  the 
present  rates  should  be  increased ;  and  also  that  the  present  dis- 
criminatory "step"  schedule  should  be  changed  to  a  "block" 
basis,  and  it  will  be  so  ordered.  The  Commission  is  of  the  opin- 
ion that  those  residents  adjacent  to  the  town,  served  from  the 
town's  system,  should  pay  a  higher  rate,  as  they  have  paid  no 
part  of  construction  costs  of  the  town's  distributing  system. 

Vanauken,  Blessing,  concur;  McCardle,  Barnard,  absent. 


INDIANA  PUBMC  SERVICE  COMMISSION. 

RE  INDIANA  ELECTEIC  COBPOEATION. 

[No.  6163.] 

Consolidation,  merger,  and  sale  —  Security  issues  —  Return. 

A  proposal  to  purchase  and  consolidate  public  utility  plants  should 
not  be  approved  when  the  value  of  the  property  involved  is  insufficient 
to  warrant  the  carrying  of  the  burden  bearing  obligations  in  the 
amount  which  the  petitioner  insists  will  be  necessary  to  consummate 
the  purchase,  nor  should  such  consolidation  be  approved  when  the  prop- 
erties would  not  earn  enough  gross  income  to  pay  the  fixed  charges 
upon  such  obligations. 

Electri€nty  —  Central  generating  plant. 

Statement  that  the  Indiana  Commission  gives  its  approval  to  the 
idea  of  building  a  generating  plant  in  the  coal  fields  from  which  point 
power  would  be  supplied  for  the  operation  of  utilities  in  the  surround- 
ing country,  p.  608. 

[September  13,  1921.] 

Application  for  permission  to  acquire  certain  public  utili- 
ties and  to  issue  and  sell  securities  for  that  purpose ;  application 
denied.  • 

Appearances :  Fesler,  Elam  and  Young  and  Charles  McPher- 
son  for  petitioner ;  Samuel  Ashby,  Corporation  Counsel,  for  city 
of  Indianapolis;  Fred  Bates  Johnson,  for  city  of  Kokomo; 
William  L.  Taylor,  for  Link-Belt  Company  and  other  power 
users  in  city  of  Indianapolis;  Lloyd  McClure  and  James  L. 
Mitchell,  for  Indiana  Eailways  &  Light  Company;  W.  E.  Wider, 
for  city  of  Elkhart. 

P.U.R.1921E. 
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Barnard,  Commissioner:  The  Indiana  Electric  Corporation, 
petitioner  herein,  filed  with  the  Public  Service  Commission  of 
Indiana  on  August  11,  1921,  its  petition,  praying  an  order  au- 
thorizing it  to  purchase  the  property  of  certain  utilities  in  In- 
diana  and  for  further  authority  to  assume  and  issue  funded  obli- 
gations and  common  stock  for  the  purpose  of  consummating  said 
purchase. 

The  material  averments  of  said  petition  are  as  follows: 
[Averments  describing  property  sought  to  be  acquired  omitted.] 

"13.  Far  the  purpose  of  acquiring  all  of  the  property  of  the 
Elkhart  Gas  &  'Fuel  Company,  Valparaiso  Lighting  Company, 
Wabash  Valley  Electric  Company,  Putnam  Electric  Company, 
and  Cayuga  Electric  Company,  free  and  clear  from  all  liens,  and 
all  of  the  property  of  the  Merchants  Heat  &  Light  Company,  free 
and  clear  from  all  liens  except  the  bonds  in  the  principal 
amount  of  $700,000  above  described,  and  all  of  the  property  of 
the  Indiana  Railways  &  Light  Company  free  and  clear  from 
all  liens  except  the  bonds  in  the  principal  amount  of  $2,376,000 
above  described,  and  to  provide  an  adequate  working  capital  for 
the  applicant;  the  applicant  desires  authority  to  issue  and  de- 
liver the  following  described  bonds,  notes,  and  stocks  of  the  ap- 
plicant. 

"(a)  Bonds  of  the  Indiana  Electric  Corporation  of  the  aggre- 
gate principal  amount  of  $3,250,000,  bearing  interest  at  the  rate 
of  7i  per  cent,  per  annum,  payable  semiannually,  and  matur- 
ing in  not  less  than  fifteen  years  after  date  of  issue,  to  be  se- 
cured by  a  first  and  refunding  mortgage  to  be  executed  by  Indi- 
ana Electric  Corporation. 

"(b)  Bonds  of  the  aggregate  principal  amount  of  $2,250,000, 
bearing  interest  at  a  rate  not  exceeding  7i  per  cent  per  annum, 
payable  semiannually,  and  maturing  serially  over  a  period  of 
fifteen  years,  to  be  secured  by  a  general  mortgage  of  all  of  the 
property  of  Indiana  Electric  Corporation. 

"(c)  Notes  of  the  aggregate  principal  amount  of  $750,000,  due 
one  year  after  issue,  and  bearing  interest  at  the  rate  of  8  per  cent 
per  annum,  payable  semiaimually. 

"(d)  Preferred  stock  of  the  aggregate  par  value  of  $1,850,- 
000,  which  shall  be  entitled  to  dividends  out  of  profits  at  the  rate 
of  8  per  cent  per  annum,  payable  quarterly. 
P.U.R.1921E. 
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"(e)  Ccmiinon  stock  of  the  aggregate  par  value  of  $4,000,000." 
That  after  due  notice  given  as  provided  by  law,  said  petition 
came  on  for  hearing  in  the  rooms  of  the  Commission  at  the  state 
house  in  Indianapolis,  Indiana,  on  the  26th  day  of  August,  1921. 
Formal  objections  were  filed  in  the  cause  by  the  respondents,  city 
of  Indianapolis,  Link  Belt  Company  et  al.,  city  of  Elkhart  and 
city  of  Kokomo. 

This  petition  presents  to  the  Commission,  as  to  the  Commission 
views  it,  two  vital  questions  and  just  two: 

First,  is  the  value  of  the  property  here  involved  sufficient  to 
warrant  the  carrying  of  burden  bearing  obligations  in  the 
amount  which  petitioner  insists  will  be  necessary  to  consummate 
the  purchase; 

Second,  will  said  properties  earn  enough  gross  income  to  pay 
the  fixed  charges  upon  such  obligations. 

The  first  question  relates,  of  course,  solely  to  the  valuation  to 
be  put  upon  the  properties.  Unless  the  relation  between  the 
value  and  the  funded  obligations  is  such  that  the  purchaser  of  the 
securities  will  have  a  sound  investment,  the  question  must  be 
answered  in  the  n^ative.  And,  upon  the  other  hand,  if  the  value 
is  Bufficient  to  give  the  purchaser  a  sound  investment,  it  must  be 
answered  in  the  affirmative. 

In  arriving  at  a  fair  value,  it  is  the  right  and  the  duty  of  the 
Commission  to  take  into  consideration  all  of  the  various  esti- 
mates however  found  in  so  far  as  such  estimates  are  applicable, 
and  from  all  such  estimates  arrive  at  the  fair  present  value  of 
the  property.  The  Commission  has  had  before  it  in  this  hearing 
many  able  engineers,  persons  eminently  qualified  upon  questions 
of  valuation,  no  two  of  whom  have  been  able  to  arrive  at  the  same 
valuation  for  these  properties  because  their  ideas  of  making  val- 
uatiotis  do  not  agree.  In  addition  to  the  testimony  of  such  ex- 
perts, the  Commission  has  had  before  it  comprehensive  data, 
which  it  has  called  to  its  aid  in  its  efforts  to  arrive  at  a  proper 
valuation  of  these  properties. 

The  Supreme  Court  of  the  United  States  has  held  that  the 
value  to  be  placed  upon  the  property  of  a  public  utility  is  the 
fair  present  value,  and  in  arriving  at  that  value,  it  has  also  said 
that  the  court  should  take  into  consideration  th^  original  cost 
plus  the  betterments  and  additions,  averages  over  periods  of  years 
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during  which  both  peak  and  valley  prices  have  prevailed,  spot 
prices  and  reproduction  costs.  And  this  Commission  in  this 
cause  has  given  very  earnest  and  careful  consideration  to  all  of 
these  diflFerent  methods  of  valuing  property,  giving  to  each  that 
weight  and  credit  to  which  it  seemed  by  the  Commission  to  be 
entitled. 

The  second  inquiry  involves  simply  the  question  as  to  whether 
or  not  the  gross  income  of  these  properties  will  be  suflScient  to 
take  care  of  the  fixed  charges. 

The  Commission  is  of  the  opinion  that  there  is  not  enough  fair 
value  in  the  properties  sought  to  be  purchased  by  the  petitioner 
to  warrant  the  assuming  and  the  issuing  of  that  amount  of  se- 
curities bearing  fixed  charges  which  petitioner  says  are  necessary 
to  consummate  the  purchase  thereof,  to  say  nothing  of  other  cap- 
ital obligations.  It  is  also  of  the  opinion  that  the  gross  income 
from  the  properties  will  not  be  sufiicient  to  discharge  the  payment 
of  interest  upon  such  fixed  obligations.  It  is  averred  in  the  peti- 
tion as  a  part  of  petitioner's  scheme  of  operation  that  it  purposes 
to  build  in  the  coal  fields  at  the  base  of  the  fuel  supply  a  great  cen- 
tral power  plant,  by  which  it  would  supply  the  power  for  the 
operation  of  said  utilities,  if  it  were  allowed  to  purchase.  The 
Commission  desires  to  give  its  approval  to  this  idea,  believing 
that  such  a  plant  would  enable  the  petitioner  to  operate  with  less 
expense,  which  would  reflect  itself  in  reduced  rates  to  the  con- 
sumer; but  it  is  of  the  opinion,  as  above  set  out,  that  the  project 
cannot  be  carried  out  upon  the  basis  contended  for  by  the  pe- 
titioner. 

It  is,  therefore,  the  opinion  of  the  Commission  that  the  prayer 

of  the  petitioner  should  be  denied,  and  it  will  be  so  ordered. 
P.UJL1921E. 
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MONTANA  PUBMC  SERVICE  COMMISSION. 

BE  BAKER  NATURAL  GAS  UTILITY. 

[Docket  No.  778,  Report  and  Order  No.  315.] 

Public  utilities  —  What  constitutes  —  Oil  company  furnishing  nat- 
ural  gas. 

1.  An  oil  company  actually  furnishing  natural  gas  to  the  public 
and  evidencing  its  intention  in  its  incorporation  paper  to  undertake 
to  manufacture  or  produce  gas  by  means  of  gas  wells,  and  supply  gaa 
to  the  public  generally  by  these  or  other  means,  is  a  public  utility. 

Valuation  ^  Boole  cost  ^  Weight  of  utility's  reports* 

2.  The  annual  reports  of  a  public  utility  should  not  be  accepted 
by  a  Commission  without  qualification  in  a  rate  proceeding,  although 
they  are  c<Mistructed  pursuant  to  the  provisions  of  the  Commission's 
uniform  classification  of  accounts. 

Valuntion  *-  Natural  gas  *-  Developtfient  losses  *-  Oil  weUs, 

3.  Expenses  necessarily  incurred  in  drilling  for  natural  gas  were 
allowed  in  a  valuation  proceeding,  and  the  cost  of  drilling  for  oil,  be- 
yond the  depths  necessary  for  gas,  was  deducted. 

Valuation  —  Nonutility  property  —  Natural  gas  u;ells  *-  Industrial 
use, 

4.  The  cost  of  drilling  natural  gas  wells  for  a  carbon  black  plant 
was  capitalized  in  the  valuation  of  a  natural  gas  utility  although  the 
product  of  these  wells  was  furnished  only  for  industrial  use,  where  it 
appeared  that  the  revenue  from  them  had  been  included  the  same  as 
other  utility  revenue.  . 

Valuation  —  Leased  lands  ^  Proof  of  vaUne  —  Natural  gas. 

6.  The  failure  of  a  public  utility  to  prove  the  market  value  of 
leased  lands  raises  no  presiunption  that  the  leases  actually  had  no  mar- 
ket value,  because  reasonable  rates  cannot  be  based  on  market  value 
alone  and  under  gaa  leaseholds,  prospect  rights  in  a  proven  field  must 
have  some  value  to  a  gas  utility  and  the  original  coat  of  the  property 
furnishes  some  basis  of  value. 

Valuation  ^  Leased  property  ^  Natural  gas  land  —  Market  value. 

6.  To  the  actual  cost  of  obtaining  gas  acreage  should  be  added  a 
sum  reasonably  reflecting  present  market  value  for  undeveloped  and 
undrilled  acreage. 
Vahiation  —  Overheads  —  iVo^ral  gas. 

1.  Twenty  per  cent  of  the  value  of  a  natural  gas  utility's  physical 
property  was  added  to  cover  all  items  comprehended  imder  '^organi- 
zation expense." 
Valuation  ~  Winlcing  capital  ~  Amount  —  Natural  gas. 

8.  Fifteen  per  cent  of  the  annual  gross  income  received  from  the 
operation  of  a  natural  gas  utility,  was  allowed  for  working  capitaL 

Valuation  ^-  Ooing  concern  value  *-  Amount  *-  Natural  gas. 

9.  Ten  per  cent  of  the  determined  physical  value  ol  a  natural  gaa 
utility  was  added  as  going  value. 

P.U.R.1921E.  30 
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Depreciation  —  Valuation  —  Impairment  of  value, 

10.  No  allowance  was  made  for  accrued  depreciation  of  a  natural 
gas  utility's  property,  whose  value  was  undiminiBhed  and  had  actuaUy 
increased  during  its  period  of  operation. 

Depreciation  ^  Return  —  Natural  gas. 

11.  An  allowance  of  5  per  cent  on  buildings  and  fixtures  and  10 
per  cent  for  mains,  regulators,  meters,  curb  boxes,  and  equipment,  was 
held  reasonable  in  the  valuation  of  a  natural  gas  utility. 

Depreciation  —  Natural  gaa  ^  Depletion, 

12.  An  allowance  for  the  depletion  of  a  natural  gas  property  should 
be  made  in  addition  to  the  depreciation  of  the  physical  property. 

Return  *-  Natural  gas  ^  Unusual  hazards. 

13.  A  natural  gas  utility  should  be  allowed  a  return  higher  than 
that  of  other  utilities  because  of  the  relatively  short  period  for  capital 
investment  and  the  unusual  hazards  attending  operation,  and  thus 
notwithstanding  these  factors  are  given  weight  in  the  allowances  for 
depreciation  and  depletion. 

Return  — >  Amount  *-  Natural  gas, 

14.  A  return  of  11  per  cent  upon  the  rate  base  of  a  natural  gas 
utility  was  held  to  be  reasonable. 

Rates.'^  Minimum  charge  —  Sufficiency. 

15.  A  minimum  charge  sufficient  to  meet  the  interest  charge  on 
the  meter  and  service  pipe  investment  for  each  consumer,  without  any 
allowance  for  depreciation,  meter  reading  and  oollections,  ia  inade- 
quate. 

Service  ^  Natural  gas  ^  Pressure. 

16.  Gas  under  high  pressure  was  foimd  to  register  less  than  gas 
under  low  pressure. 

[March  31,  1921.] 

Application  for  increased  natural  gas  rates;  increased  rates 
authorized. 

Appearances:  Loud  and  Leavitt,  Miles  City,  for  the  appli- 
cant; Booth  and  McLemore,  for  the  city  of  Baker,  the  consum- 
ers therein,  and  the  Chicago,  Milwaukee  &  St  Paul  Railway 
Company;  D.  R.  Young,  County  Attorney,  for  Fallon  County; 
J.  H.  Bonner,  Engineer,  and  E.  Q.  Toomey,  Counsel,  for  the 
Commission* 

By  the  Commission:  By  petition,  filed  December  9,  1920, 
the  Montana  Petroleum  Company,  a  Montana  corporatic»i  oper- 
ating natural  gas  wells,  seeks  an  increase  in  its  rates  for  gaa 
sold  within  the  corporate  limits  of  Baker,  Montana,  as  follows : 
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Quantity. 


First 
Next 
Next 
Next 
Next 
Next 
Next 
Next 
Next 


5,000  cu.  ft. 

15,000  cu.  ft. 

80,000  cu.  ft. 

100.000  cu.  ft. 

150,000  cu.  ft. 

300,000  cu.  ft. 

400,000  cu.  ft. 

1,000,000  cu.  ft. 

2,000,000  cu.  ft. 


Present 

Proposed 

Rate. 

Rate. 

40 

80 

35 

70 

30 

60 

22i 

45 

20 

40 

m 

35 

15 

30 

m 

25 

10 

20 

Petitioner  alleges  that  in  a  period  of  about  four  years  gas 
sales  amounted  to  $99,865.99,  appproximately  22  per  cent  of 
this  income  being  derived  from  industrial  sales  to  a  carbon 
black  plant;  expenses  for  the  same  period,  including  deprecia- 
tion and  depletion,  were  $84,057.16,  leaving  $15,808.83  to  be 
distributed  on  the  corporate  capitalization  of  $200,000.  Fur- 
ther alleging  that  "the  actual  cost  of  constructing  the  entire  plant 
has  been  approximately  $100,000,"  the  applicant  concludes, 
^*thus  on  the  actual  investment  there  has  been  a  return  of  3.16 
j>er  cent  for  each  year"  of  operation.  Compliance  being  made 
with  Ex  Paii;e  Order  No.  293,  hearing  was  had  on  December 
28,  1920.  Protests  against  the  proposed  increases  have  been 
numerous  and  of  varying  force,  and  generally  it  is  prayed  that 
the  present  rates  be  reduced.  Disposition  of  the  matters  in- 
volved has  encountered  delay  because  of  the  failure  of  the  com- 
pany to  file  its  annual  report  for  1920  on  or  before  March  15, 
1921,  (Chapter  186,  Laws  1919),  and  further,  by  reason  of 
the  introduction  in  the  seventeenth  legislative  assembly,  in  regu- 
lar session  during  January  and  February,  1921,  of  a  bill  hav- 
ing a  direct  influence  on  this  case,  namely.  Senate  Bill  No.  124 
by  Senator  McCone,  for  an  act  entitled  "An  Act  for  the  pro- 
tection and  conservation  of  the  supply  of  natural  gas  of  the 
state  of  Montana,  prohibiting  the  waste  and  wasteful  use  of 
natural  gas  through  the  burning  or  consumption  thereof  for  the 
manufacturing  or  producing  of  carbon  or  other  resultant  prod- 
ucts therefrom,  prohibiting  the  taking,  using,  sale,  or  other 
disposition  of  natural  gas  from  gas  wells  for  such  purposes,  and 
prescribing  penalties  for  the  violation  of  such  Act."     The  bill 

became  a  law  when  approved  by  the  governor,  on  February  28, 
p.r.R.i92iE. 
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1921,  and  will  appear  as  Chapter  126,  Laws  1921 ;  §  1  thereof 
provides : 

'  "The  use,  consumption,  or  burning  of  natural  gas  taken  or 
drawn  from  any  natural  gas  well  or  wells,  or  borings  from  which 
natural  gas  is  produced  for  the  products  where  such  natural 
gas  is  burned,  consumed,  or  otherwise  wasted  without  the  heat 
therein  contained  being  fully  and  actually  applied  and  utilized 
for  other  manufacturing  purposes  or  domestic  purposes  is  hereby 
declared  to  be  a  wasteful  and  extravagant  use  of  natural  gas  and 
is  hereby  declared  to  be  unlawful.'^        , 

Section  2  of  the  Act  prohibits  the  use,  sale,  or  other  disposal 
of  natural  gas,  the  product  of  any  well  owned,  leased,  or  man- 
aged by  any  person,  for  the  purpose  of  manufacturing  or  pro- 
ducing carbon  or  other  resultant  products  from  the  burning  or 
consimiption  of  such  natural  gas  without  the  heat  therein  con- 
tained being  fully  and  actually  applied  and  utilized  for  other 
manufacturing  purposes  or  domestic  purposes.  The  law  is 
identical  with  Chapter  125  of  the  Session  Laws  of  Wyoming, 
1919,  save  and  except  that  the  Wyoming  enactment  restricts  its 
declarations  to  wells  or  other  sources  of  supply  located  ''within 
ten  miles  of  any  incorporated  town  or  industrial  plant."  The 
Wyoming  statute  was  upheld  by  the  Supreme  Court  of  the 
United  States  as  an  exercise  of  the  state's  police  power  com- 
patible with  the  Federal  Constitution  in  Walls  v.  Midland  Car- 
bon Company,  decided  December  13,  1920,  by  a  divided  court 
(six  to  three)  and  now  reported  in  264  TJ,  S.  800,  65  L.  ed.  — , 
41  Sup.  Ct.  Rep.  118.  Answering  contentions  of  counsel  for  the 
company  that  the  statute  transcended  well  recognized  limits  of 
police  exertion,  Mr.  Justice  McKenna  said:  "The  cited  cases 
determine  otherwise,  and  that,  as  the  state  of  Indiana  could 
prevent  the  exhaustive  use  of  gas  in  the  production  of  oil,  and 
as  the  state  of  New  York  could  prevent  the  owner  of  land  from 
using  artificial  means  to  obtain  the  carbonated  waters  under  his 
land,  the  state  of  Wyoming  has  the  same  power  to  prevent  the 
use  of  natural  gas  in  the  production  of  carbon  black,  the  ten- 
dency of  which  is  (it  may  be  the  inevitable  effect  of  which  is) 
the  exhaustion  of  the  supply  of  natural  gas  and  the  consequent 
detriment  of  other  uses."     In  the  face  of  this  statement,  and 

the  penalties  prescribed  by  Chapter  125,  Laws  1921,  and  not- 
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withstanding  the  difference  in  the  Montana  and  Wyoming  stat- 
utes, the  Oas  Products  Company,  a  South  Dakota  corporation 
manufacturing  carbon  black  from  natural  gas  wells  in  the  same 
general  field  occupied  by  the  Eftker  utility  quit  its  business  about 
a  week  after  the  Montana  act  became  effective.  All  calculations 
concerning  revenues  and  rates  for  the  future  have,  therefore, 
been  made,  as  a  consequence  of  the  condition  created  by  the 
state's  action  without  reference  to  the  revenues  heretofore  de- 
rived from  the  carbon  black  manufactures.  The  diminution  is 
marked;  for  example,  the  revenue  of  two  cents  per  1000  cubic 
feet  on  gas  from  the  utility's  own  wells  in  1920,  was  $2,144.79., 
and  the  royalty  of  one-half  cent  per  1000  cubic  feet  of  gas  from 
the  Gas  Products  Company's  own  wells  in  1920  was  $2,564.92. 
For  the  public  benefit  and  economic  salvage  achieved  by  the  enr 
actment  of  Chapter  125,  Laws  1921,  there  is  some  additional 
burden  by  way  of  increased  rates  as  our  investigations  have 
developed  and  as  appears  infrcu 

[1]  The  Montana  Petroleum  Company  was  incorporated 
under  the  laws  of  Montana  June  16,  1915,  with  provision  for 
a  capital  stock  of  $200,000  of  which  $5,000  was  actually  sub- 
scribed; on.  October  19,  1916,  the  corporation's  capital  stock 
was  increased  to  $1,000,000.  While  there  is  some  evidence  of- 
fered indicating  that  the  company's  primary  motive  was  the 
development  of  an  oil  field  and  the  commercial  sale  of  petroleum, 
and  the  profession  of  a  public  service  but  a  secondary  or  inci- 
dental purpose, — all  this  to  minimize  early  organization  costs, 
etc., — ^the  articles  of  incorporation  exhibit  declarations  evidenc- 
ing specific  intention  to  undertake  a  public  service,  to  wit:  "to 
manufacture  or  produce  gas  by  means  of  gas  wells,  and  supply 
gas  to  the  public  generally  by  these  or  any  other  means,"  .  .  . 
to  buy  and  sell,  and  if  found  expedient  to  build,  own  or  operate 
any  and  all  kinds  of  electric  light  and  power  plants  or  gas 
plants"  .  •  .  "to  install,  own,  operate,  buy,  and  sell  munic- 
ipal, electric,  and  gas  franchises."  While  it  is  true  that  actions 
apeak  louder  than  words  in  determining  when  a  service  becomes 
of  public  character,  outweighing  legislative  fiat  as  well  as  self- 
serving  assertions  in  this  respect,  the  subsequent  actions  of  the 
present  company  in  actually  xmdertaking  a  public  gas  service 

before  the  expiration  of  the  year  1916,  have  influenced  us  to 
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treat  the  effort  from  the  first,  and  in  the  main,  as  a  public  one. 
We  conclude  that  the  companj^has  at  all  times  been  a  "public 
utility"  within  the  meaning  of  §  3,  Chapter  52,  Laws  1913, 
L  e.  a  private  corporation  owning,  operating,  or  controlling  "any 
plant  or  equipment,  or  any  part  of  a  plant  or  equipment,  within 
,tho  state  for  the  production,  delivery,  or  furnishing  for  or  to 
other  persons,  firms,,  associations,  or  corporations  private  or 
municipal,  heat  .  •  .  light  .  .  .  whether  within  the 
limits  of  municipalities,  towns,  and  villages,  or  elsewhere." 

Valuation. 

From  the  annual  reports  of  the  company  filed  to  date,  there 
is  found  the  utility's  conception  of  its  values  and  operations,  and 
disclosed  the  growth  of  the  service.     (See  page  615.) 

[2]  We  say  the  "utility's  conception  of  its  values  and  opera- 
tions," for  while  the  annual  reports  of  public  utilities  are  con- 
structed pursuant  to  the  provisions  of  our  Uniform  Classification 
of  Accounts,  their  entries  are  not,  for  that  reason,  to  be  accepted 
by  us  without  qualification  in  a  rate  proceeding.  Accounts  kept 
with  strict  regard  for  the  directions  of  the  Uniform  Classifica- 
tion may  still  depart  from  reality,  and  while  we  may  take  them, 
prima  facie,  for  what  they  contain,  they  embody,  essentially, 
the  company's  own  views.  State  ex  rel.  Attorney  General  v. 
State  Board  of  Equalization,  56  Mont.  413,  452,  and  453. 
Herein  we  have  been  aided  in  the  matter  of  values  by  the  inde- 
pendent report  and  physical  valuation  of  the  Commission's  chief 
engineer,  by  the  opposing  views  and  judgments  of  counsel  for 
the  municipalities  and  consumers  affected,  and  by  the  testi- 
mony of  witnesses  at  the  hearing.  From  all  these  sources  we 
think  all  relevant  facts  are  before  us,  supplying  the  proper  basis 
of  consideration  designated  in  Simpson  v.  Shepard,  the  "Minne- 
sota Rate  Case,"  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18.  Counsel 
have  been  at  some  pains  to  cite  cases  reiterating  the. doctrine 
of  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct. 
Rep.  418,  that  the  company  is  entitled  to  earn  upon  "the  fair 
value  of  the  property  being  used  by  it  for  the  convenience  of 
the  public."  We  think  it  unnecessary  at  this  date  for  counsel 
or  the  Commission  in  any  case  where  the  reasonableness  of 
rates  is  in  issue  to  do  more  than  refer  to  the  doctrine — if  refer- 
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ence  is  ever  necessary — for  whether  expressly  mentioned  or  not, 
the  doctrine  has  become  so  firmly  fixed  in  this  class  of  cases 
as  to  amount  to  a  rule  of  property,  if  not  a  principle  of  govern- 
ment^ immutable  as  long  as  our  present  constitutional  system 
endures,  and  it  must  be  articulate  in  any  sound  decision  on  the 
subject.     For  example: 

Smyth  V.  Ames,  supra;  Simpson  v.  Shepard,  supra;  San 
Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S.  739,  767, 
43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804;  Detroit  &  M.  R  Co.  v. 
Michigan  R.  Commission,  171  Mich.  325,  137  K  W.  329 ;  Dar- 
nell V.  Edwards,  244  U.  S.  564,  P.U.R,l?l7F,  64,  61  L.  ed. 
1317,  37  Sup.  Ct.  Rep.  701 ;  Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  53  L.  ed.  382, >8  L.R.A.(N.S.)  1134,  29  Sup. 
Ct.  Rep.  192,  15  Ann.  Cas.  1034;  Knoxville  v.  Knoxville  Water 
Co.  212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct.  Rep.  148. 

Criteria  for  determining  the  ultimate  fact  value  are  various, 
none  of  outstanding  materiality,  and  all  of  utility  only  if  they 
contribute  to  a  rational  and  just  result.  It  is  here  frankly  con- 
ceded that  issued  stock,  $196,000,  represents  a  grossly  exces- 
sive capitalization,  and  consequently  "under  such  conditions 
affords  neither  measure  of,  nor  guide  to,  the  value  of  the  prop- 
erty."   Willcox  V.  Consolidated  Gas  Co.,  supra. 

With  the  principle  and  its  aids  ever  in  mind  we  have  con- 
sidered the  facts.     Tangible  values  submitted  are  as  follows: 


' 

By  the 
Company. 

By  the  Com- 
missioners' 
Engineer. 

By  Protestants. 

Land  in  fee 

$4,600.00 

210.00 

1,201.25 

12,628.82 

17,174.38 

3,682.39 

1,897.44 

1,740.72 

1,010.14 

631.50 

719.11 

626.71 

24,720.33 

$4,600.00 

332.18 

1,193.76 

none 

10,000.00 

3,682.39 

1,890.09 

1,740.72 

none 

631.50 

719.11 

626.71 

24,409.47 

$4,500.00 

Buildings,     fixtures     and 
grounds   

210.00 

Office  equipment 

Drilling  equipment 

Gas  wells- 
Hitch  well  No.  1 

Hitch  well  No.  2 

Company  land  well  No.  3 
Josselyn  land  well  No.  4 
Moorhead  well 

1,201.25 
none 

none  or    $2,440.18 
3,682.39 
1,897.44 
1,740.72 

none 

Murphy  weU  No.  1 

Murphy  well  No.  2 

Murphy  well  No.  3 

Bistribution  system 

none 

none 

none 

24,720.83 

Leases •••••.••••• 

$70,742,791 
211,000.00 

$40,725.92 
10,000.00 

$37,952.18  or  $40,892.31 
none 

ToUl    

$281,742,791 

$59,725.92 

$37,952.13  or  $40,392.31 

P,U.R.1921E. 
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The  values  placed  on  land  in  fee,  buildings,  fixtures,  and. 
grounds^  and  office  equipment,  the  first^three  items  enumerated 
in  the  table  above,  are  conservative,  influenced  almost  wholly 
by  the  actual  cost  of  their  acquisition,  and  in  acquiring  them  a 
fair  and  reasonable  price  was  paid;  we  accept  the  company^s 
figures  without  further  question,  protestants  likewise  admitting 
their  fairness.  Objection  is  made  to  the  allowance  of  the  cost 
of  an  84-foot  steel  rig  for  well  drilling,  namely  $12,628.82,  for 
the  reason  that  the  company  sold  the  rig  in'the  summer  of  1920. 
subsequently  to  our  physical  examination  of  February,  1920, 
when  the  item  was  listed  among  property  used  and  useful.  The 
objection  is  well  taken,  there  now  being  no  property  of  that 
character  used  by  the  company  "for  the  convenience  of  the  pub- 
lic" While  we  entertain  no  doubt  of  the  propriety  of  a  cor- 
poration engaged  in  supplying  natural  gas  from  natural  gas 
wells  possessing  a  drilling  rig  for  cleaning  out  such  wells  or  drill- 
ing others,  we  decline  to  add  an  arbitrary  sum  to  the  capital 
account  for  a  rig  not  in  use  so  far  as  the  company  is  concerned ; 
it  will  be  time  enough  to  determine  its  effect  on  rates  when  in- 
vestment therein  is  made  by  the  stockholders.  As  was  said  by 
the  West  Virgina  Public  Service  Commission  in  Re  Glenville 
Natural  Gas  Co.  P.U.R.1915F,  848  at  852:  *'It  is  contended 
by  petitioner  that  the  amount  it  anticipates  expending  in  the 
near  future  in  the  improvement  of  its  plant  should  be  taken  into 
consideration  in  the  adjustment  of  its  rates.  The  Commission 
is  of  the  opinion  that  it  would  be  the  better  practice  to  wait 
until  the  improvements  have  actually  been  made,  then,  on  proper 
application,  advance  in  rates  could  be  considered." 

[3,  4]  There  is  considerable  dispute  as  to  the  amounts  prop- 
erly assigned  to  capital  outlay  for  the  company's  wells.  Pro- 
testants contend  that  the  sum  of  $17^174.88  expended  in  drill- 
ing Hitch  Well  No.  1  should  be  eliminated  in  toto  for  the  rea- 
son that  the  well  ^^was  not  drilled  by  the  applicant  in  its  capacity 
of  a  utility,  but  in  its  original  role  as  a  wildcat  oil  concern," 
or,  as  an  alternative,  that  the  cost  of  this  well  be  reduced  to  the 
average  cost  of  drilling  the  next  three  wells  that  followed,  about 
$2,440.18.  For  the  company  it  is  argued  that  ^'if  well  Number 
1  had  not  been  drilled,  no  actual  knowledge  of  the  formatiom 

at  Ba^er  or  of  the  existence  of  gas  in  commercial  quantities 
P.UJI.W21E. 
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Avould  have  been  available,  because  upon  the  information  ac- 
quired in  the  drilling  of  this  well,  all  subsequent  development 
of  the  field  has  been  based,''  and  "gas  from  well  !N"umber  1  was 
used  first  in  the  drilling  of  the  subsequent  wells  and  no  charge 
was  made  therefor  on  the  books  of  the  company."     It  seems 
clear  from  the  evidence  that  gas  in  commercial  quantities  was 
found  in  this  well  at  a  depth  of  about  900  feet,  but  in  the  quest 
for  oil,  drilling  was  continued  to  a  depth  of  afcout  2,300  feet. 
The  first  four  hundi*ed  feet  of  casing  in  the  well  is  15^  inches 
in  diameter,  worth,  at  $6  a  foot,  $2,400,  and  the  next  seven 
hundred  feet  is  protected  by  12^  inch  casing,  worth,  at  $3  a 
foot,  $2,100.    Because  of  the  sandshale  formation  in  the  Baker 
field  it  was  necessary  in  all  drilling  to  "cement  in"  the  casing 
from  the  surface  of  the  ground  to  the  bottom  of  the  hole,  eli- 
minating any  possibility  of  salvaging  the  casing  material.    Even 
though  subsequent  wells  were  lined  with  casing  of  smaller  diame- 
ter we  can  not  say  that  the  employment  of  this  large  casing  in 
the  first  well  evidences  such  unsound  judgment  as  to  warrant 
us  in  reducing  allowable  cajsing  costs  fifty  per  cent  or  more. 
There  had  to  be  a  start,  and  some  experimentation  was  neces- 
sary; as  long  as  it  does  not  transcend  the  realm  of  fair  adven- 
ture in  enterprises  of  this  sort,  and  assuredly  it  does  not,  con- 
sumers must  share  the  burdens  as  well  as  the  benefits  of  dis- 
covery.   Manifestly  the  casing  costs  alone  put  protestants'  valua- 
tion of  $2,440.18  out  of  rational  view.    Again,  it  is  clear  that 
this  well  was  actually  used  for  a  year  or  more  to  furnish  Baker 
consumers  their  supply,  and  now  constitutes  available  reserve 
for  the  same  purposes.     In  the  interim,  it  has  been  used  as  a 
producer  for  industrial  sales  to  the  carbon  black  plant,  revenues 
from  which  sales  have  been  credited  to  the  utility's  receipts. 
While  we  can  not  allow  the  company  the  full  sum  claimed  for 
Hitch  Well  No.  1  because  expenses  incurred  for  a  depth  below 
nine  hundred  or  a  thousand  feet,  and  after  natural  gas  in  com- 
mercial quantities  was  copiously  available,  were  dedicated  to 
oil  exploration  (Ke  United  Fuel  Gas  Co.  1918C,  193  at  206, 
Re  Western  Natural  Gas  Co.  1919B,  76)  and  to  that  extent 
went  clearly  beyond  any  necess,ary  effort  or  experimentation  for 
gas  development,  we  find  the  reasonable  value  for  that  well  in 

accord  with  the  chief  engineer's  judgment  to  be  $10,000,  and 
P.U.R.1921E. 
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80  capitalize  it.  Hitch  Well  No.  2,  Company  Land  Well  No. 
3,  and  Josselyn  Land  Well  No.  4  may  be  passed  to  the  capital 
aggregate  at  $3,682.39,  $1,897.44  and  $1,740.72,  respectively, 
being  the  values  (we  would  say  "costs")  submitted  by. the  com- 
pany, accepted  as  fair  by  protestants,  and  so  confirmed  by  our 
inquiry.  All  concerned  now  agree  that  the  costs,  $1,010.14, 
of  drilling  the  Moorhead  Well,  located  one  hundred  fifty  miles 
from  Baker,  and  concededly  an  oil  venture  must  fail,  for  the 
reasons  named,  of  any  recognition  in  this  proceeding.  Against 
protestants'  argument  that  the  bare  cost  of  drilling  the  Murphy 
Wells,  Nos.  1,  2,  and  3  for  the  carbon  black  plant  should  not  be 
capitalized  because  they  "were  put  down  upon  leases  of  the 
Gas  Products  Company  by  the  applicant  on  a  basis  of  one-half 
cent  royalty  in  payment  for  the  drilling  and  from  which  the 
citizens  of  Baker  have  never  received  and  will  never  receive  any 
gas,"  we*  think  it  sufficient  to  oppose  "the  one-half  cent  royalty 
in  payment  for  the  drilling,''  for  protestants  make  no  mention 
of  excluding  it  from  the  past  revenues  in  measuring  a  fair  re- 
turn and  its  benefits  have  materially  lightened  the  rate  burden ; 
that  this  revenue  has  now  failed  because  of  unforeseeable  legis- 
lative action  we  think  no  more  reason  for  eliminating  the  item 
of  $1,977.32  than  the  certain  failure  of  any  well  furnishes 
ground  for  disregarding  the  costs  of  its  creation.  No  one  has 
heretofore  suggested  a  segregation  of  industrial  sales  from  com- 
mercial sales,  and  since  industrial  sales  are  now  unlikely  because 
of  Chap.  125,  Laws  1921,  supra,  it  profits  no  one  to  go  into  the 
past  for  separating  industrial  costs  and  revenues.  It  matters 
not  that  Baker  citizens  never  received,  in  the  past,  any  gas  from 
these  wells;  the  utility  received  the  revenues  therefrom  and 
these  bore  their  proportionate  share  of  expense.  The  value  put 
on  the  distribution  system,  $24,720.33,  is  limited  almost  to 
actual  cost,  and  is,  therefore,  not  questioned.  One  thousand 
one  hundred  seventy-two  dollars  and  forty-three  cents  must  be 
added  for  capital  additions  since  June  80,  1920,  making  $25,- 
892.76  for  the  distribution  system. 

[5]  What  value,  if  any,  should  be  assigned  to  the  company's 
■present  leaseholds,  is  the  most  difficult  question  in  this  case.  A 
value  of  $211,000  was  placed  on  the  lease  holdings  aggregating 
16,000   acres  when  the  company  was  prospecting  the   Cedar 

P.U.R.1921E. 
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Creek  anticline  for  oil.  Subsequently  releases  of  these  holdings 
had  reduced  the  area  to  1540  acres  in  February,  1920,  when 
the  Commission's  engineer  made  his  physical  examination,  and 
it  appeared  at  the  hearing  in  December,  1920,  that  this  area  has 
since  February,  1920,  been  reduced  to  580  acres.  Counsel  for 
tiie  utility  argue  that  the  company  was  and  is  justified  in  ac- 
quiring by  purchase  and  lease,  a  larger  acreage  of  lands  in  the 
Ticinity  of  Baker  than  will  supply  the  present  needs  of  the  city, 
particularly  in  view  of  the  fact,  well  known  to  us,  that  the  life 
of  wells  in  the  same  geological  structure  is  extremely  imcertain 
and  of  short  duration.  For  the  protestants  it  is  urged  that  the 
failure  of  the  company  to  prove  the  "market  value''  of  these 
leases,  or  submit  any  figures  as  to  their  cost  raises  a  presump- 
tion that  "the  leases  actually  have  no  market  value."  This 
position  is  untenable,  first,  because  reasonable  rates  can  not  be 
based  on  market  value  alone  (Whitten,  Val.  Pub.  Serv.  Corp. 
Par.  57),  second,  because  it  overlooks  the  obvious,  that  is,  that 
580  acres  of  undeveloped  gas  leaseholds,  prospect  rights,  in  a 
"proven  field,"  must  have  some  value  to  this  gas  utility  and 
.  third,  because  it  assumes  that  the  company's  original  claim  of 
$211,000  for  15,000  acres,  or,  roughly,  $15  per  acre  furnishes 
no  basis  of  cost  or  value  whatever.  The  subject  has  been  vari- 
ously treated.  Where  earnings  scarcely  exceeded  operating  ex- 
penses the  Kansas  Commission  held  that  leaseholds  had  no  pres- 
ent value,  based  upon  past  earning  capacity,  beyond  a  specula- 
tive one  and  the  value  of  material  in  wells  and  warehouses. 
Landon  v.  Lawrence,  P.U.R1916B,  331,  344.  The  United 
States  district  court  for  the  district  of  Kansas,  in  Landon  v. 
Public  Utilities  Commission,  242  Fed.  658,  P.U.R.1918A,  31, 
making  permanent  a  temporary  injunction  theretofore  granted 
against  the  rate  established  in  this  case  by  the  Kansas  Commis- 
sion held  that  "the  leaseholds  should  logically  be  valued,  and 
this  value  amortized,  and  the  valuation  added  to  the  capital  ac- 
count upon  which  returns  should  be  figured."  P.U.R.1918A, 
31,  57.  In  Re  Northeastern  Oil  &  Gas  Co.  P.U.R.1916D,  692 
at  697,  the  Ohio  Commission,  noting  that  it  was  "extremely 
difficult  to  find  any  fair  basis  on  which  to  calculate  the  value 
of  gas  leases,  and  especially  those  covering  undeveloped  terri- 
tory," determined  "that  whatever  sums  are  necessarily  expended 
P.r.R.ll>2lE. 
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for  acquiring  and  holding  leases  upon  a  sufficient  amount  •£ 
territory  to  meet  present  demands  and  to  make  reasonable  pro- 
vision for  the  future  should  be  treated  as  an  operating  expense." 
In  Ee  Clarksburg  Light  &  Heat  Co.  P.U.R.1917A,  577,  the 
West  Virginia  Commission,  experienced  in  natural  gas  well 
Taluations,  assigned  a  value  of  $6,000  each  to  131  producing 
wells,  allotting  fifty  acres  of  territory  to  each  well,  and  for  un- 
developed territory  said  to  comprise  from  400  to  1300  acres,  a 
lump  sum  of  $25,000.  Recognizing  the  property  element  m 
leaseholds,  their  taxability  and  marketability,  the  Commission 
saw  no  reason  why  such  leaseholds  "should  not  be  taken  into 
consideration  in  fixing  the  value  of  a  utility's  property  for  rate- 
making  purposes,  although  that  value  may  be  vague  and  uncer- 
tain to  a  considerable  extent.^'  In  Re  West  Virginia  Central 
Gas  Co.^P.U.R.1918C,  453  at  463,  the  same  Commission  like- 
wise noting  the  difficulty  of  the  problem,  declared  the  utility 
"should  be  rewarded  for  the  business  acumen  and  foresight  of 
its  officers  and  agents"  in  obtaining  and  developing  leaseholds, 
'l)ut  the  consumer  is  entitled  to  receive  some  credit  for  the  delay 
rentals  which  had  been  included  in  operating  expenses  and  paid 
by  him,''  and  allowed  a  value  of  $60  per  acre  on  all  leaseholds, 
both  operated  and  undrilled,  and  variously  estimated  to  be  worth 
from  $30  to  $100  per  acre.  Unwise  and  reckless  expenditures 
in  purchasing  leases,  were  of  course  properly  eliminated  from 
the  capital  account  by  the  Oklahoma  Commission  in  Re  West- 
em  Natural  Gas  Co.  P.IT.R.1919B,  76  at  78.  The  New  York 
Public  Service  Commission  for  the  Second  District  in  Re  Iro- 
quois Natural  Gas  Co.  P.U.R.1919D,  76,  after  a  review  of  the 
forgoing  cases  and  others  concluded:  'The  expenditure  of  the 
money  of  the  corporation  for  gas  leases  is  of  course  a  legitimate 
capital  expenditure;  but  to  swell  the  capital  account  by  reason 
of  gas  produced  by  the  corporation  on  such  leases  would  seem 
to  be  inadmissible."  The  two  West  Virginia  decisions  just 
cited,  however,  were,  on  the  question  of  the  valuation  of  lease- 
holds, expresslyXiisapproved  by  the  West  Virginia  Commission 
in  Re  United  Fuel  Gas  Co.  P.U.R.1920C,  583,  604,  after  an 
elaborate  examination  of  the  authorities  and  consideration  of 
the  nature  of  a  gas  leasehold.  "Our  conclusion,"  said  Wiles^ 
Chairman,  "therefore,  is  to  allow  the  applicant  to  include  as  a 
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part  of  its  capital  investment  the  actual  cost  of  obtaining  the 
gae  acreage  it  now  holds,  upon  which  it  will  be  permitted  to 
earn  a  return  until  such  time  as  the  same  shall  be  amortized  and 
wiped  out  as  a  capital  charge,"  and  this  decision  was  extended 
'%  the  applicant's  entire  investment  in  unoperated  acreage." 

[6]  To  '^the  actual  cost  of  obtaining  the  gas  acreage  it  now 
holds/'  about  580  acres,  and,  therefore,  excluding  all  costs  for 
the  14,000  acres  or  more  no  longer  held  and  apparently  never 
necessary  for  public  purposes,  we  think  should  be  added  a  sum 
reasonably  reflecting  present  market  value  for  undeveloped  and 
undriUed  acreage.  We  can  not  close  our  eyes  to  the  fact  that 
these  leases  in  Montana  have  today  a  more  or  less  definite  mar- 
ket or  exchange  value,  not  necessarily  related  to  their  potential 
wealth  producing  ability  under  fair  rates.  What  they  will  or 
may  produce,  and  earn,  is  recognized  as  too  remote  to  warrant 
a  guess  at  proper  capitalization,  but  as  "potentials"  ttey  have 
a  present  value,  and  whatever  that  value  is,  their  owners  may 
capitalize  and  if  the  owners  are  engaged  in  a  public  service  and 
the  raw  acreage  is  held  for  that  service  it  is  a  proper  capital 
charge  therein.  After  inspection  of  cost  records  and  careful  con- 
sideration of  present  day  exchange  values  we  shall  allow  $11,600 
for  the  580  acres  now  held,  or,  at  the  rate  of  $20  per  acre.  This 
makes  a  total  of  $62,761.88  properly  assignable  to  the  capital 
aggregate  for  tangible  values,  or  for  physical  values  plus  lease- 
holds. 

[7]  The  only  item  of  intangible  value  in  dispute  between 
ihe  applicant  and  remonstrants  is  that  of  $27,696.98  for  "or- 
ganization expense"  challenged  as  "much  too  large"  by  the  lat- 
ter, and  not  adequately  proved  by  the  former.  From  our  inspec- 
tion of  cost  records  and  these  are  not  illimiinating,  we  are  satis- 
fied that  the  subiteras  of  $9,173.65  for  Commission,  $4,160.88 
for  general  expense  and  $3,783.32  for  depreciation,  all  under 
the  head  of  organization  expense  reflect  oil  boom  efforts  and  must 
be  pared  down  accordingly.  The  term  "organization  expense" 
as  here  used  includes  legal  and  incorporation  expenses,  con- 
struction administration,  construction  interest,  insurance  and 
taxes,  traveling,  advertising,  etc.,  and  moving  on  the  theory 
that  these  charges  should  be  allowed  only  to  the  extent  neces- 
sary for  the  organization  of  the  company  as  a  public  utility, 
r.U.R.1921E. 
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thus  eliminating  the  early  oil  influence,  and  for  lack  of  better 
information  respecting  the  precise  charges  here  .but  bearing  in 
!nind  legitimate  charges  in  like  instances,  we  shall  allow  20  per 
cent  of  the  $62,701.88  above  to  cover  all  the  items  comprehended 
under  "organieation  expense"  here,  or  $12,540.37  j  but  this 
percentage  is  not  to  be  taken  as  a  precedent. 

[8]  For  working  capital,  we  shall  allow  16  per  cent  of  the 
annual  gross  income  received  from  operation,  taking  the  year 
1920  for  the  base,  an  allowance  somewhat  larger  than  custo- 
marily made,  but  increased  here  because  of  the  high  and  con- 
stant degree  of  care  and  vigilance  required  in  the  operation  of 
this  natural  gas  plant.  (In  Ke  Helena  Light  &  R.  Co.  13 
M.  U.  R.  191,  216,  217,  P.U.R.1920D,  668.)  This  percentage 
adds  $4,786.98  to  the  capital  aggregate.  * 

[9]  What  is  said  in  the  Helena  case,  supra,  about  "going 
concern  value"  must  stand  in  justification  of  an  allowance  for 
such  an  item  here,  where  we  are  appraising  a  utility  in  mani- 
festly successful  operation.  ''Since  these  decisions  (Des  Moines 
Gas  Co.  V.  Des  Moines,  238  U.  S.  153,  P.U.R.1915D,  577,  59 
L.  ed.  1244,  35  Sup.  Ct  Rep.  811,  and  Denver  v.  Denver  Union 
Water  Co.  246  U.  S.  178,  P.U.R.1918C,  640,  62  L.  ed.  649, ' 
38  Sup.  Ct.  Rep.  278)  there  can  be  no  question  of  our  duty  to 
make  an  allowance  for  'going  concern  value,'  in  a  rate  case  in- 
volving an  established  utility,  and  here  we^  n[iust  be  careful  to 
determine  what  going  concern  value  is:  'The  value  which  in- 
heres in  a  plant  where  its  business  is  established,  as  distinguished 
from  one  which  has  yet  to  establish  its  business.'  The  test  is 
whether  the  bare  bones  are  assembled  in  place,  connected  to 
function,  and  under  human  management,  in  motion  rendering 
service  to  a  dependent  clientele.  Neither  the  absence  of  good 
will  nor  of  remunerative  returns  necessarily  disparages  the 
reality  of  going  concern  value.  Consumers  may  be  positively 
hostile  to  the  plant  which  may  just  be  able  to  meet  operating 
expenses,  and  yet  the  plant  possess  'going  concern  value'  because 
its  business  is  established."  In  the  Denver  case,  where  the  spe- 
cial master  found  the  entire  value  of  the  water  plant,  then  a 
tenant  at  sufferance  in  the  Denver  streets  because  its  franchise 
had  expired,  to  be  $13,415,899  and  allowed  $800,000  for  going 
concern  value,  the  Supreme  Court  of  the  United  States  approved 
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the  allowance.  While,  so  far  as  we  know,  no  student  of  the 
problem  has  suggested  a  rational  device  for  translating  ^'estab- 
lished business"  value  into  dollars  as  units  of  value,  we  shall 
follow  the  rule  more  or  less  definitely  discernable  in  the  decisicms, 
of  adding  10  per  cent  to  the  determined  physical  values  and 
in  this  case  we  shall  include  the  leaseholds  and  organization 
expense.  This  will  amount  to  $7,524.22,  making  a  total  of  $87,- 
553.45  which  we  find  to  be  the  fair  value  of  the  property  de- 
voted to  public  service. 

Depreciation  and  Depletion. 

[10]  From  the  physical  rate  base,  we  shall  make  no  deduc- 
tions for  "accrued  depreciation,"  first,  Ijecause  the  capacity  of 
the  plant,  all  of  which  has  been  lately  installed,  1915,  1916, 
and  1917,  is  undiminished  through  five  years  'operations,  if  not 
actually  increased,  renewals  where  necessary  fully  abating  past 
depreciation;  and  second,  because  we  think  it  not  open  to  the 
slightest  doubt  that  the  present  cost  of  reproducing  a  plant  of 
equal  capacity  is  substantially  in  excess  of  the  actual  invest- 
ment here,  shutting  the  doors  against  any  suggestion  of  straight 
'  line  depreciation.  If  accrued  straight  line  depreciation  were  to 
be  deducted  from  reproduction  cost,  there  would,  in  our  judg- 
ment, be  no  impairment  of  the  value  we  find  for  the  physical 
rate  base.  (See:  Consolidated  Gas  Co.  v.  Newton,  P.U.R. 
1920F,  at  483,  494,  267  Fed.  231,  the  most  satisfactory  discus- 
sion and  courageous  disposition,  by  a  court,  in  this  field  of  law 
in  a  decade.)  Throughout  this  proceeding  the  tendency  has  been 
toward  the  formiilation  of  a  rate  base  from  original  cost^  repro- 
duction estimates  being  unnecessary  because  of  cost  records 
available  to  us,  and  the  relative  newness  of  the  plant  A  oon- 
vincing  evidence  of  the  difference  in  values  is  sl^own  in  the  case 
of  the  drilling  equipment  which  belonged  to  the  company.  Pur- 
chased in  1915,  it  cost  $12,628.82 ;  sold  in  1920,  after  at  least 
three  years'  use,  it  brought  $20,000.  If  the  last  figure  be  taken 
as  reproduction  cost  and  $1,260  per  annum  be  deducted  for 
each  of  the  five  years  the  equipment  was  in  the  company's  pos- 
session, as  straight  line  depreciation,  the  depreciation  value 
would  still  exceed  actual  cost,  a  pertinent  demonstration  of  the 
validity  of  a  judgment  which  refuses  accrued  depreciation  any 
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force  under  snch  oireninstancee.  On  the  other  hand^  to  proceed 
on  the  reproduction  theory  alone  in  this  caae,  ignoring  the  reality 
of  cost  records  would  produce  results  grossly  inequitable  to  the 
plant's  patrons  for  the  reasons  set  out  by  Justice  Hughes,  referee, 
in  Brooklyn  Borough  Gas  Co.  v.  Public  Service  Commission, 
P.U.R.1918F,  335;  P.U.R.1919D,  226;  P.U.R.1920A,  434; 
In  Re  Rehearing,  Helena  Light  &  R.  Co.  13  M.  XJ.  R.  261,  267. 

[11]  Prior  to  July  1,  1917,  the  company  made  no  deduction 
from  revenues  on  account  of  depreciation  and  prior  to  Decem- 
ber 31,  1918,  no  separate  deduction  for  depletion.  Since  that 
time  the  following  percentages  of  "cost^'  have  been  deducted  for 
depreciation.  Buildings  and  fixtures,  10  per  cent;  drilling  ap- 
paratus, 25  per  cent;  mains,  10  per  cent;  regulators,  20  per 
cent;  meters,  20  per  cent;  buildings,  regulator  houses,  and  curb 
boxes,  25  per  cent ;  general  office  equipment,  10  per  cent.  These 
rates  reflect  an  attempt,  we  believe,  to  collect  arrears  in  depre- 
ciation and  depletion  before  July  1,  1917,  and  December  31, 
1918,  respectively;  any  arrears  have  certainly  been  wiped  out 
by  now  and  in  any  event  some  of  the  allowances  are  too  high, 
remembering  their  relation  to  the  probable  life  of  the  wells, 
and  in  the'  case  of  drilling  apparatus  heretofore  sold,  improper 
for  any  period  after  sale.  '  Depreciation  for  buildings  and  fix- 
tures should  be  provided  for  at  5  per  cent  per  annum  on  $210, 
or  $10.50;  10  per  cent  for  mains,  or  $2,090.58  on  $20,905.78 
is  fair;  regulators  should  not  bear  more  than  10  per  cent,  or 
$118.54  on  $1,185.38;  meters  not  more  than  10  per  cent  on 
$3,679.82,  or  $367.98;  regulators  and  curb  boxes  10  per  cent 
m  $122.18,  or  $12.21  per  annimi,  and  these  it^ns  with  $120.60, 
being  10  per  cent  on  the  cost  of  general  office  equipment,  $1,- 
205.95,  make  a  total  annual  allowable  deduction  for  deprecia- 
tion of  $2,720.41. 

[12]  To  depreciation  set-up,  and  as  a  proper  charge  against 
revenue,  must  be  added  something  for  depletion,  for  the  exhaus- 
tion of  the  natural  element  forming  the  chief  property  of  the 
c(»npany  as  that  exhaustion  affects  the  capital  outlay  made  in 
its  production,  that  is,  the  well  costs.  The  amount  of  this  nat- 
ural property  in  any  given  well  in  operation  being  itself  im- 
possible of  ascertainment,  constantly  being  consumed  in  use  and 
innately  incapable  of  reproduction  by  human  means,  furnishes 
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no  standard  for  computing  its  own  disappearance  or  intrinsic 
value.  It  becomes  necessary,  then,  to  look  at  other  natural  gaa 
wells  in  the  same  geological  structure,  and  from  their  produc- 
tion, at  a  known  rate  in  a  given  time,  after  they  have  ceased, 
obtain  a  yardstick  for  computing  the  life  of  the  wells  in  con- 
troversy, and,  therefore,  the  time  in  which  the  expenditures 
made  in  their  development  will  be  reduced  to  junk  value,  or 
cease  to  possess  any  value.  In  this  case  the  casing  for  the  wells 
will  not  have  a  junk  value,  the  necessity  of  cementing  it  in  from 
the  surface  to  the  bottom  of  the  hole  making  removal  of  any 
appreciable  quantity  financially  unfeasible;  accordingly,  we 
think  all  other  well  expenditures  must  in  this  case  be  held  to 
disappear,  being  incidental  to  the  drilling  operation,  and  the 
drilling  rig  having  been  sold.  That  the  depreciation  of  a  nat- 
ural gas  plant  is  more  rapid  than  that  of  other  utilities,  and  that 
stockholders  in  a  company  operating  such  a  utility  are  entitled 
to  receive,  annually,  during  the  life  of  the  utility  a  sum  which, 
properly  invested,  will  amount,  when  the  end  comes,  to  at  least 
the  investment  in  the  plant,  has  been  uniformly  recognized. 
Depreciation  and  depletion  in  a  utility  of  this  nature  are  an 
amortization  charge.  Were  this  not  so  the  stockholders  would 
lose  their  investment  and  be  obliged  to  content  themselves  with 
the  interest  they  had  received  thereon.  Unlike  other  utilities 
operating,  in  theory  at  least,  in  perpetuity,  with  the  recurring 
levy  for  renewals  and  replacements  preserving  the  investment 
intact  as  a  going  concern,  the  natural  gas  utility  suddenly  ceases 
on  the  exhaustion  of  its  natural  stores,  and  its  appliances  are 
rendered  useless  for  their  original  uses.  Unless  there  has  been 
accumulated  a  money  reserve  in  a  depreciation  and  depletion 
fund  equal  to  the  investment  the  stockholders  must  pocket  their 
losses,  and,  under  regulation,  this  means  an  end  of  natural  gas 
development  for  public  uses.  Re  Clarksburg  Light  &  Heat  Co. 
P.U.R.1917A,  577,  605,  606.  ^'Because  of  the  fact  that  this 
property  is  viewed  as  having  a  short  term  life,  the  function  of 
the  depreciation  reserve  seems  to  me,  in  this  case,  to  be  not  so 
much  to  replace  the  property  as  worn  out  and  thus  to  keep  the 
investment  intact,  as  to  restore  the  investment  to  the  investors. 
In  restoring  the  investment,  the  company's  obligation  naturally 
goes  first  to  its  creditors,  and  seoond,  to  its  stoekholdeca." — 
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Thelen,  Commissioner,  in  Re  Valley  Natural  Gas  Co.  P.TJ.R. 
1918C,  1,  3.  And  see  the  discussion  in  Re  United  Fuel  Gas 
Co.  P.U.R.1918C,  193,  224,  225.  The  company  has  been  mak- 
ing a  distinct  depletion  charge  on  well  costs  of  10  per  cent  per 
annum  since  January  1,  1919,  and  since  it  included  well  costs 
by  us  disallowed  we  think  arrears  for  1917  and  1918  have  now 
been  extinguished.  After  careful  inquiry  into  all  known  facts 
pointing  to  the  probable  life  of  these  wells,  including  the  knowl- 
edge of  the  Glendive  field,  similar  in  character,  we  conclude  that 
such  a  charge  is  reasonable,  and  hosed  on  the  value  we  have  as- 
signed to  the  wells  in  use  and  useful,  $19,297.87,  the  annual  set 
up  will  be  $1,929.78,  plus  10  per  cent  on  the  overhead  of  $12,- 
540.37  or  $1,254.03  and  10  per  cent  on  the  going  concern  value 
of  $7,524.22  or  $752.42,  making  a  total  annual  chareje  for  depre- 
ciation and  depletion  of  $6,676.64. 

Bcde  of  Betum. 

[13]  The  decided  cases  justify  a  higher  rate  of  return  for 
natural  gas  utilities  than  for  any  other  utilities  because  of  the 
relatively  short  period  for  capital  investment  therein,  and  the 
unusual  hazards  attending  operation  and  this  notwithstanding 
these  factors  are  given  weight  in  the  allowances  for  depreciation 
and  depletion  which  allowances  must  be  borne  by  the  rates 
charged  for  the  service.  We  know  of  no  sound  reason  for  deny- 
ing the  application  of  these  decisions  to  this  case  to  the  extent 
of  three  or  four  per  cent  beyond  the  rate  of  return  found  fair 
for  other  investments,  having  regard  to  all  the  elements  com- 
prehended in  a  "fair''  return  and  reasonable  rates.  (Lien  v. 
Superior  Electric  Light  &  Water  Works,  14  M.  U.  R.  — ,  de- 
cided February  23,  1921).  Eight  per  cent  seems  now  to  be 
the  minimum  for  all  ordinary  public  utility  investments  in  our 
jurisdiction.^  (In  Re  Missoula  Street  Railway  Company,  14 
M.  U.  R.  - — ,  decided  December  7,  1920)  and  eleven  or  twelve 
per  cent  can  not  be  too  much  for  a  capital  outlay  of  many 
thousands  of  dollars  in  materials  and  appliances  which  may  be 
reduced  in  value  to  zero  "in  the  twinkling  of  an  eye."  If  nat- 
ural gas,  "the  cleanest  and  best  natural  fuel  known  to  man"  is 
to  be  put  to  its  highest  use,  household  consumption,  efforts  in 
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Bureau  of  Mines,  Tech.  Papers,  40-69,  p.  19),  and  this  has 
been  done  quite  uniformly  and  without  support  from  "war 
causes." 

Bolivar  t.  Empire  Gas  &  Fuel  Co.  (N.  Y.)  P.U.R1919C, 
116 ;  Re  West  Virginia  Central  Gas  Co.  ( W.  Va.)  P.U.R.1918C, 
463;  Re  Ashtabula  Gas  Co.  (Ohio)  P.U.R.1917D,  790;  Re 
Montgomery  Gas  Co.  Rtr.R.1917C,  924;  Re  West  Side  Gas 
Co.  (Cal.)  P.U.R.1916A,  276;  Landson  v.  Lawrence  (Kan.) 
P.U.R.1916B,  331;  Re  Bridgeport  Natural  Gas  &  Oil  Co.  (W. 
Va.)  P.U.R.1916C,  263;  Re  Glenville  Natural  Gas  Co.  (W. 
Va.)  P.U.R.1916F,  848. 

Generally  on  this  subject  the  Supreme  Court  of  the  United 
States  has  said:  ^'And  it  is  equally  well  known  that  annual 
returns  upon  capital  and  enterprise  the  world  over  have  ma- 
terially increased,  so  that  what  would  have  been  a  proper  rate 
of  return  for  capital  invested  in  gas  plants  and  similar  public, 
utilities  a  few  years  ago  furnishes  no  safe  criterion  for  the  pros* 
ent  or  for  the  future.'*  Lincoln  Gks  &  E.  L.  Co.  v.  Lincoln^ 
260  XT,  S.  266,  268,  63  L.  ed.  -968,  39  Sup.  Ct  Rep.  464. 

Future  Revenues  and  Expenses. 

The  record  contains  nothing  to  show  that  operating  revenues 
from  commercial  earnings  will  be  increased  in  1921  over  the 
1920  experience  by  reason  of  new  business;  nor  is  there  au^t 
that  points  to  a  decrease.  Subtracting  $4,709.71  in  earnings 
from  the  carbon  gas  plant,  from  1920  revenues,  earnings  for  the 
ensuing  twelve  months  on  the  present  rate  schedule  should  ap- 
proximate $27,203.61.    Expenses  we  estimate  as  follows: 

[14]  Production  and  distribution  expense,  same  as  1920, 
$10,989.75 ;  depreciation  and  depletion  on  new  depreciable  base, 
$6,676.64;  taxes  same  as  1920,  $2,292.10;  making  a  total  of 
$19,968.49,  leaving  $7,244.12  for  a  return  on  the  investment, 
about  8  per  cent  per  annum  on  $87,663.46,  which  we  find  to 
be  too  low  in  this  instance.  The  present  rates  must,  therefore, 
be  held  unreasonable  and  should  be  increased,  we  find,  approxi- 
mately ten  per  cent  to  meet  the  requirem^its  of  a  fair  return. 
This  increase  will  add  approximately  $2,726.36  to  the  antici- 
pated revenues  for  the  ensuing  twelve  months,  and  produce  a 
return  of  about  11  per  cent  per  annum  on  the  rate  base  of  $87,* 
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^53.45,  which  we  find  to  be  reasonable.  In  this  connection  we 
4ure  of  the  opinion  that  the  blocks  of  the  proposed  schedule  should 
be  modified  by  the  introduction  of  two  new  blocks  of  40,000 
cubic  feet  each  between  the  present  15,000  and  100,000  blocks. 
At  present,  for  example,  a  patron  consuming  21,000  cubic  feet 
•of  gas  pays  $7.25  for  the  first  20,000  cubic  feet  and. 30  cents 
for  the  next  1,000  cubic  feet,  while  a  patron  using  100,000 
cubic  feet  pays  $7.25  for  the  first  20,000  cubic  feet  and  30 
cents  per  1,000  cubic  feet  for  his  80,000  cubic  feet.  This  spread 
we  believe  is  unjust  to  the^  large  consumer,  and  furnishes  no 
incentive  for  increased  use  of  the  commodity* 

[15]  The  present  minimum  chaise  of  50  cents  per  month  is 
too  low,  sufficing  only  to  meet  the  interest  charge  on  the  meter 
and  service  pipe  investment  for  each  consumer,  without  any 
allowance  for  depreciation,  meter  reading  and  collections.  It 
will  be  increased  to  75  cents  per  month.  (In  Re  Plentywood 
Electric  Co.  13  M.  U.  R.  174,  180,  181,  P.U.R.1920C,  676.) 

[16]  The  record  contains  considerable  testimony  in  the  mat- 
ter of  the  advantage  to  the  consumer  in  buying  gas  at  low  pres- 
sure rather  than  at  high  pressure.  It  was  generally  insisted 
that  a  meter  reading  of  gas  measured  at  high  pressure  would 
show  a  greater  quantity  of  gas  consumed  than  a  meter  reading 
at  low  pressure.  Subsequently  to  the  hearing  we  conducted  a 
ten-day  public  test  connecting  one  meter  direct  to  the  service 
pipe  so  that  the  gas  measured  through  this  first  meter  (sealed) 
would  flow  under  the  normal  two-pound  pressure,  and  after  the 
:ga8  had  passed  that  meter  it  was  reduced,  by  a  governor,  from 
two  pounds  to  one-half  pound  pressure  and  run  through  the  sec- 
ond meter  (sealed)  to  a  stove  where  it  was  consumed  under 
actual  service  conditions.  At  the  end  of  ten  days^  the  high 
pressure  meter,  No.  1  read  12,000  cubic  feet  and  the  low  pres- 
sure meter.  No.  2,  read  13,400  cubic  feet.  This  is  to  be  ex- 
pected, as  gas  will  always  expand  as  the  pressure  is  reduced, 
i.  e.,  1  cubic  foot  imder  2  pounds  pressure  expands  to  1.1  cubic 
feet  under  one-half  pound  pressure.  There  is  a  greater  tendency 
for  waste  on  the  part  of  the  consumer  under  high  pressure,  and 
AS  a  rule  more  gas  is  used  than  is  required.  We  are  oonvinced 
that  the  company  is  not  obtaining  any  undue  advantage  from 
carrying  2  pounds  pressure,  especially  during  the  heating  sea- 
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son,  October  Ist  to  May  Ist,  inclusive,  with  a  pressure  varia- 
tion  during  each  twenty-four  hours  of  not  in  excess  of  one-half 
pound. 

It  appears  that  the  utility  charges  a  service  deposit  of  $10 
per  consumer,  there  now  being  a  fund  of  approxiijaately  $3,000 
from  this  source.  Any  excess  in  this  deposit  over  the  sum  al- 
lowed by  Rule  31  must  be  refunded  forthwith,  and  the  deposit 
hereafter  exacted  in  strict  conformity  with  the  rule,  which  pro- 
vides as  follows: 

"(a)  Each  utility  may  require  ^from  any  consumer  or  pro- 
spective consumer  a  deposit  intended  to  guarantee  parent  of 
current  bills.  Such  required  deposit  shall  not  exceed  the  amount 
of  an  estimated  forty-five  days'  bill  of  such  consumer,  provided, 
however,  that  no  deposit  shall  be  required  of  the  owner  of  the 
property  served  with  gas.  Interest  shall  be  paid  by  the  utility 
upon  such  deposits  at  the  rate  of  6  per  cent  per  annum,  payable 
annually,  for  the  time  such  deposit  was  held  by  the  utility  and 
the  consumer  was  served  by  the  utility,  provided  such  period  was. 
not  less  than  six  months/' 

An  appropriate  order  will  be  entered. 

Note.— Public  Utilities. 

/.  In  general,  030, 
p/I.  WhtU  constitutes  a  puhlio  utility,  031* 

a.  Automohile  service,   631,  > 

b.  Interstate  pipe  lines,  63 !• 

c.  Sewerage  companies,   631. 

d.  Water  companies,   632. 

I.  In  general. 

In  Re  Information  Regarding  Rates,  Service  &  Regulations,  Gen- 
eral Order  No.  26,  Nov.  18,  1920,  the  Idaho  Commission  ordered 
all  public  utilities  within  its  jurisdiction  to  post  and  publish  prices 
and  a  list  of  public  utilities  over  which  the  Commission  had  juris- 
diction as  to  rates,  service,  and  regulations. 

A  water  company .  supplying  water  for  irrigation  purposes  as  a 
public  utility  cannot  relieve  itself  of  its  duty  to  the  public  by  trans- 
ferring its  entire  property  to  another  corporation  or  association,  such 
as  a  co-operative  water  association,  which  does  not  propose  to  func- 
tion as  a  public  service  corporation.  Thayer  v.  Southwest  Side- 
P.U.R.1921E. 
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Water  Co.  (Or.)  TJ-F-302,  P.  S.  C.  Or.  Order  No.  675,  Dec.  28, 
1920. 

In  Peters  v.  Elkwood  Sewerage  Co.  Complaint  Docket  No.  3664, 
June  7,  1921,  the  Pennsylvania  Commission  held  that  the  question 
of  ownership  of  a  public  utility  property  is  not  one  concerning  which 
the  Commission  can  take  cognizance  in  a  rate  proceeding,  where  the 
testimony  clearly  establishes  that  the  property  is  in  the  possession 
of  and  operated  by  the  respondent  company. 

As  to  a  given  city,  interurban  railway  passenger  traflSc  is  the 
transportation  of  passengers  between  it  and  other  cities  or  munici- 
palities, without  rendering  street  car  service  in  such  city.  Milwaukee 
V.  Milwaukee  Electric  B.  &  Light  Co.  (1920)  —  Wis.  — ,  180  N.  W. 
339. 

II,  What  constitutes  a  public  utility. 

a.  Automobile  service. 

The  operation  of  an  automobile  passenger  service  between  speci- 
fied points  on  a  time  schedule  and  fixed  published  rates,  and  the 
maintenance  of  a  ticket  office,  constitutes  public  utility  business 
within  the  jurisdiction  of  the  Illinois  Commission.  Choate  v.  Smith, 
No.  10893,  Nov.  16,  1920. 

In  Chicago  &  J.  Electric  E.  Co.  v.  Forkel,  Nos.  11533,  11534, 
June  9,  1921,  the  Illinois  Commission  held  ttiat  a  person  operating 
an  automobile  service  for  a  distance  of  about  twelve  miles  on  a  road 
paralleling  a  railroad  and  in  competition  with  the  railroad,  was 
operating  a  public  utility  and  was  under  obligation  to  secure  a  cer- 
tificate of  convenience  and  necessity. 

b.  Interstate  pipe  lines. 

In  Be  Petroleum  Pipe-Lines,  Docket  No.  784,  Report  and  Order 
No.  317,  May  11,  1921,  the  Montana  Commission  held  that  corpora- 
tions owning  and  controlling  pipe-lines  for  the  intrastate  trans- 
portation of  petroleum,  were  common  carriers  subject  to  Commis- 
sion jurisdiction  and  should  file  tariffs  and  rules  and  regulations 
for  approval  or  modification  by  the  Board  of  Railroad  Commission- 
ers. 

o.  Sewerage  companies. 

A  sewerage  company  operating  under  contract  with  a  municipal 
government  is  a  public  service  corporation  rendering  a  public  service 
to  the  inhabitants  of  the  municipality.    Perkasie  v.  Perkasie  Sewer 
Co.  (Pa.)  Complaint  Docket  Nos.  3922,  3932,  May  24,  1921. 
P.U.R.1921E. 
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d.  Water  companteB* 

A  land  and  a  water  company  operating  a  system  as  a  mutual  water 
company  under  a  contractual  arrangement  whereby  the  land  com- 
pany would  convey  the  system  to  the  water  company  and  each  water 
user  become  a  party  to  such  contract,  is  not  under  the  jurisdictioB 
of  the  California  Commission.  Compston  v.  Richfield  Land  Co. 
Decision  No.  8866,  Case  No.  995,  April  16,  1921. 

In  Crockett  Land  &  Cattle  Co.  v.  American  Smelters  Securities 
Co.  Decision  No.  8930,  Case  No.  1429,  May  3,  1921,  the  Califomia 
Conmiission  stated  that  a  corporation  which  had  installed  a  water 
system  solely  to  provide  an  adequate  supply  of  water  for  ita  own 
industrial  uses  and  for  the  domestic  uses  of  its  employees  was  not  a 
public  utility,  particularly  when  the  tetimony  showed  that  there  had 
been  no  intention  evidenced  by  any  of  its  subsequent  acts  or  deeds 
to  dedicate  any  part  of  its  water  supply  to  public  use. 

In  Central  Oregon  Irrigation  Co.  v.  Public  Service  Commission, 
(1921)  —  Or.  — ,  196  Pac.  832,  the  Oregon  supreme  court  held 
tiiat  an  irrigation  company  furnishing  water  under  contract  to  set- 
tlers on  land  retained  and  irrigated  as  its  own,  was  not  a  public 
utility,  in  that  the  use  of  the  water  by  them  under  their  contract 
was  not  a  public  use.  ^ 

A  water  company,  which  in  practice  has  supplied  water  for  irri- 
gation purposes  to  every  resident  in  the  vicinity  who  has  made 
proper  connection  with  the  company^s  mains,  extended  its  service 
generally  to  l^ose  who  complied  with  its  rules  and  regulations,  and 
filed  rate  schedules  with  the  Public  Service  Commission  at  the  lat- 
ter's  request,  is  a  public  utility  and  subject  to  the  jurisdiction  of  the 
Commission,  although  it  may  not  have  solicited  patrons  and  the 
system  may  originally  have  been  constructed  primarily  for  the  use 
and  accommodation  of  the  organizers  of  the  corporation.  Thayer  y. 
Southwest  Side  Water  Co.  (Or.)  U-F-302,  P.  S.  C.  Or.  Order  No. 
675,  Dec.  28,  1920. 


UNITED  STATES  DISTRICT  COURT,  DISTRIOT  OF  NEW  JERSnT. 

PXTBLIC  SEBVICE  EAILWAY  COMPANY 

V. 

BOABD  OP  PUBLIC  UTILITY  COMMISSIONBES, 

^^  Fed.  — .) 

TaHumHon  —  Banded  Utdehtedness  —  CapUaUMoUan  ^  InjunetUn^ 

1.  In  daterminiiig  wliether  &  temporary  injanction  ahoold  iawm 
againit  the  enforoement  of  street  railway  rates  alleged  to  be  ooii£ac»- 
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,  tory,  a  Federal  district  court  will  give  no  consideration  to  such  ques- 
tions as  whether  the  capitalization  of  the  utility  is  excessive,  whether 
its  honded  indebtedness  is  out  of  proportion  to  the  value  of  its  prop- 
erty, whether  its  rental  obligations  under  its  leases  are  greater  than 
the  worth  of  the  properties  leased,  or  whether  the  management  of  the 
company  has  been  good  or  bad,  honest  or  dishonest,  the  court  being 
concerned  with  only  one  question,  which  is,  whether  the  rate  is  con- 
fiscatory of  the  company's  property  because  based  on  a  valuation  of  the 
property  less  than  its  worth  at  the  present  time. 
Rates  ^  Potver  of  Commission  ^  franchises  ^  Street  railway, 

2.  Whatever  obligation  an  ordinance,  locating  street  railway  tracks 
and  prescribing  rates  of  fare,  may  create  between  a  municipality  and 
a  utility  company,  it  does  not  bind  the  state,  such  ordinances  being 
subject  to  the  reserved  power  of  the  state  to  act  on  its  own  behalf  in 
a  manner  which  may,  in  effect,  nullify  them. 

Injunction  —  Com/missions  ^  Confiscation  —  Street  railway  rates  — 
Basis. 

3.  ;Except  in  very  clear  cases  courts  should  not  interfere  with  rate 
regulation  under  state  statutes,  there  being  a  presumption  in  favor  of 
the  conclusions  reached  by  an  administrative  body  after  a  full  hear- 
ing. 

Return  —  Confiscation  —  Orotmd  for  injunction  —  Street  railways, 

4.  A  state  Commission  was  enjoined  from  enforcing  a  street  rail- 
way rate  alleged  to  be  confiscatory  where  it  was  shown  that  the  board 
underestimated  or  wholly  excluded  from  its  valuation  certain  of  the 
company's  properties,  that  the  rates  named  by  the  board  provided  no 
return  for  the  service  of  the  properties  excluded,  and  that  the  rates 
fixed  were  to  that  extent  confiscatory. 

Rates  -*  Po%JDer  of  court  —  Equity  powers  —  Street  railways, 

5.  A  court  enjoining  the  enforcement  of  confiscatory  street  rail- 
way rates  may,  as  a  condition  of  granting  such  injunction,  require 
the  street  railway  to  accept  a  rate  no  greater  than  what  the  court 
deems  necessary  to  avoid  confiscation,  on  the  theory  that  the  party 
•eeking  equity  shall  do  equity. 


Public  utilities  —  State  regulation  —  Monopolistic  character. 

Statement  that  the  state  has  a  right  to  control  private  corporations 
whose  business,  monopolistic  in  character,  is  affected  with  a  public  in- 
terest, p.  639. 
Injunt^ion  —  Federal  Court  —  Constitution  of  court. 

Statement  that  a  district  court  may  not  issue  an  interlocutory  in- 
junction restraining  the  enforcement  of  an  order  made  by  an  adniinis- 
trative  board  acting  pursuant  to  a  statute  of  a  state,  unless  the  appli- 
cation for  the  same  be  heard  and  determined  by  three  judges,  at  least 
one  of  whom  shall  be  a  justice  of  the  Supreme  Court  or  a  circuit  judge, 
p.  640. 
Taluation  —  Going  value  ^  Street  raUu)aySm 

Discussion  of  going  value  as  an  element  t»  he  considered  la  fixing 
the  rate  base  of  a  street  railway  company,  p.  643. 
P.UJ1.1921E. 
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Valuation  —  Beproduction  cost  —  War  prices  —  Street  raUwaye. 
DI^UMion  of  war  prices  and  their  effect  upon  a  reproduction 
estimate  of  street  railway  value,  p.  649. 
Valuation  -*  Appreciation  in  value  —  Street  railways. 

Discussion  of  appreciation  in  the  value  of  a  street  railway  prop- 
erty when  prices  are  falling  from  peaks  established  during  a  World 
War,  p.  651. 

Return  —  Confiscation  •«  S^eet  railicays. 

Discussion  of  the  return  to  be  earned  by  a  street  railway  com- 
pany, with  respect  to  confiscation  prohibited  by  the  Constitution,  p.  05S. 

(Dayis,  Circuit  Judge,  dissents.) 
[October  12,  1921.] 

Application  for  an  injunction  to  prevent  the  enforcement 
of  street  railway  fares  alleged  to  be  confiscatory;  temporary  in- 
junction granted  and  rates  fixed. 

Before  Woolley  and   Davis,   Circuit  Judges,  and  Bellstab, ' 
District  Judge. 

Woolley,  Circuit  Judge:  This  action  concerns  the  lawful- 
ness of  a  rate  fixed  for  a  public  utility  under  authority  of  a  state 
statute. 

The  plaintiff  is  the  Public  Service  Railway  Company,  a  cor- 
poration organized  under  agreements  of  consolidation  between 
many  street  railway  companies,  entered  into  by  virtue  of  an  act 
of  the  legislature  of  the  state  of  New  Jersey  providing  for  the 
formation  of  traction  companies  and  their  r^ulation,  approved 
March  14,  1893. 

The  defendant  is  the  Board  of  Public  Utility  Commissioners, 
created  by  an  act  of  the  legislature  of  the  state  of  New  Jersey, 
establishing  such  a  board  and  conferring  upon  it  power  fully  to 
regulate  and  control  public  utilities,  approved  April  21,  1911. 
O'Brien  v.  Public  Utility  Comrs.,  92  N.  J.  L.  44,  P.U.R.1919B, 
865,  105  Atl.  132;  ibid,  92  X.  J.  L.  587,  P.U.R.1919D,  774, 
106  Atl.  414. 

The  intervening  defendants  are  the  cities  of  Jersey  City, 
Newark,  Passaic,  Paterson,  Elizabeth,  and  Camden,  muni- 
cipalities through  whose  streets  the  plaintiff  railway  company 
operates  certain  lines  and  between  whom  and  the  company  there 
exists,  it  is  allied,  rights  and  duties  arising  from  ordinances, 

franchises  and  contracts,  which,  in  their  relation  to  the  subject 
P.U.R.1921E. 
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matter  of  this  litigation,  are  separate  and  apart  from  any  inter- 
ests represented  by  the  Board  of  Public  Utility  Commissioners 
^nd  the  Attorney  (Jeneral. 

Given  in  bare  outline,  the  events  which  lead  up  to  this  con- 
troversy are  the  following: 

Public  Service  Railway  Company  controls,  through  consolida- 
tions, ^tock  ownership,  and  leases,  sundry  street  railway  cor- 
porations, which  in  turn  control  other  railway  corporations,  and 
they  in  turn  still  others,  running  back  to  the  day  of  horse  rail- 
ways, through  whose  lines,  on  being  connected  and  combined 
into  an  unitary  system,  it  operates  2,649  passenger  cars  over 
^50  miles  of  track  in  146  municipalities  in  the  state  of  New 
Jersey,  including  interurban  lines  in  several  counties,  serving, 
without  limitation  by  municipal  boundaries,  a  population  of 
more  than  two  million. 

Speaking  always  in  round  numbers,  the  capital  stock  of  the 
company  issued  and  outstanding  is  $48,700,000,  of  which 
$39,200,000  was  issued  in  exchange  and  payment  for  stock  of 
underlying  railway  corporations,  and  $9,600,000  was  issued  and 
sold  for  cash  at  par.  ' 

Prior  to  the  consolidations  by  which  the  company  was  created, 
the  constituent  or  lessor  companies  had  mortgaged  their  prop- 
erties for  the  payment  of  bonds  to  the  amount  of  $80,600,000. 
By  virtue  of  the  consolidation  agreements  these  bonds,  as  well 
as  the  rentals  reserved  by  the  several  leases,  became  direct 
obligations  of  the  company,  requiring  it  to  pay  interest  amount- 
ing to  $3,700,000  and  rentals  amounting  to  $1,160,000  an- 
nually. 

The  company  pays  annually  more  than  $21,700,000  in  main- 
tenances and  operating  expenses,  about  $5,000,000  in  fixed 
charges  for  interest  on  its  bonded  obligations  and  rentals  for 
leased  properties,  and  more  than  $2,000,000  for  taxes.  It  now 
pays  no  dividend  on  its  stoak. 

Prior  to  1916,  the  company  charged  a  5-cent  fare  throughout 
its  system,  a  rate  commonly  regarded  as  just  and  reasonable  for 
the  service  rendered.  For  a  year  or  two  prior  to  1917  there  was, 
as  everyone  knows,  a  progressive  increase  in  the  cost  of  mainten- 
ance and  operation  of  street  railways  growing  out  of  the  greatly 
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increased  cost  of  materials  and  increased  wages  and  taxes^  due 
to  war. 

Under  this  increased  cost  of  maintenance  and  operation  a 
surplus  oi  $1^80^000  which  the  company  had  accumulated  up  to- 
the  year  1917  was  in  1918  changed  into  a  deficit  of  $300^000. 
This  defioit  increased  until  in  1920  it  amounted  to  $743,000. 
The  differeoce  between  income  and  outgo  during  these  later  years, 
the  company  says,  was  not  sufficient  for  it  to  meet  its  operating 
expenses,  ^y  its  fixed  charges,  and  maintain  its  property  in  a 
state  of  efficiency.  It  was  therefore  compelled,  during  the  years 
from  1917  to  1920,  to  borrow  more  than  $2,348,000  for  the  pur- 
chase of  new  rolling  stock. 

Believing  it  impossible  further  to  maintain  and  operate  its 
prq)erty  on  a  5-cent  fare,  the  company,  in  March,  1918,  filed 
with  the  board  a  rate  of  7  cent  charges  for  transfer.  In  July,. 
1918,  the  board,  refusing  the  increase,  continued  the  base  rate  at 
5  cents  but  allowed  1  cent  for  each  initial  transfer.  Finding  the 
income  still  inadequate,  the  board  in  September,  1918,  fixed  a 
rate  of  7  cents  and  1  cent  for  a  transfer  for  a  period  limited  to 
March,  1919.  In  Mliy,  1919,  the  board  reinstated  the  rate  of  T 
cents  plua  1  cent  where  it  remained  until  July  14,  1921. 

The  validity  of  the  increase  of  this  rate  was  reviewed  by  the 
supreme  court  and  the  court  of  errors  and  appeals  of  the  state  of 
New  Jersey  in  an  action  brought  by  Charles  F.  X.  O'Brien,  a 
citizen  and  rider,  with  the  result  that  the  courts  sustained  the 
increase  and  held  that  the  Board  may  raise  the  rate  of  a  public 
utility  without  evidence  of  tiie  value  of  the  property  of  the  utility 
when  the  justice  and  reasonableness  of  the  rate  can  be  deter- 
mined without  first  ascertaining  the  value  of  the  property. 
O'Brien  v.  Public  Utility  Comrs.  supra^ 

During  the  controversy  between  the  Board  and  company  with 
reference  to  the  fixation  of  rates  which  would  give  a  fair  return 
on  the  property  devoted  to  the  public  service,  the  l^slature  of 
the  state  of  New  Jersey  passed  an  act  entitled,  "An  Act  provid- 
ing for  the  valuation  of  street  railway  properties  in  this  state.'' 
Laws  of  1920,  chapter  351.  By  this  act  the  Gbvemor,  State 
Treasurer,  and  State  Comptroller  were  constituted  a  commissiom 
for  the  purppse  of  ascertaining  and  determining  the  value  of  all 
properties  of  street  railway  companies  of  New  Jersey.    The  act 
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required  the  commission  to  select  a  competent  electrical  or 
mechanical  engineering  concern  equipped  and  organized  for  and 
experienced  in  the  work  of  valuing  street  railway  properties. 
The  act,  as  later  amended  by  the  Act  of  1921,  also  provided  that 
the  report  of  the  engineering  concern  and  "the  value  of  the  prop- 
erty as  set  forth  in  said  report  shall  be  accepted  by  the  Board  of 
Public  Utility  Commissioners  of  this  state  as  presumptive  evi- 
dence of  the  value  of  said  property,  as  of  the  date  specified  in 
said  report  in  any  rate  proceeding  under  any  law  of  this  state  to 
the  extent  that  the  value  of  said  property  is  a  factor  in  fixing  a 
rate.'' 

Pursuant  to  the  Act  of  1920,  the  Commission  retained  the  en- 
gineering firm  of  Ford,  Bacon  &  Davis  of  New  York,  who  at 
once  set  about  the  valuation  of  the  company's  properties.  By 
their  report,  in  April,  1921,  they  placed  the  valuation  at  $125,- 
000,000  based,  it  is  claimed,  largely  on  prewar  prices. 

Prior  to  the  official  valuation  made  by  Ford,  Bacon  &  Davis, 
the  company,  for  its  own  information,  employed  Mortimer  E. 
Cooley,  Dean  of  the  College  of  Engineering  and  Architecture  of 
the  University  of  Michigan,  to  inventory  and  appraise  its  prop- 
erties. This  expert,  aided  by  Professor  H.  C.  Anderson,  with  a 
force  of  one  hundred  and  fifty  assistants,  arrived  at  a  valuation 
as  of  May  31,  1921,  based  on  postwar  prices,  amounting  so  far 
as  the  prpperty  alone  is  concerned  to  $149,900,000,  to  which  was 
added  30  per  cent  for  going  value,  or  $44,900,000,  making  a 
total  of  $194,900,000. 

Without  reciting  all  the  moves  made  by  the  company  and  the 
Board  in  this  protracted  controversy,  the  next  important  step 
was  the  company's  act  of  filing  with  the  board  a  10-cent  rate. 
The  board  declined  to  allow  this  rate.  The  matter  went  to  the 
supreme  court,  which,  on  July  1,  1921,  set  aside  the  action  of 
the  board  and  remanded  the  proceeding  in  order  that  the  Board 
might  fix  a  just  and  reasonable  rate  on  the  evidence.  The  evi- 
dence then  before  the  Board  was  the  newly  filed  report  and 
valuation  of  Ford,  Bacon  &  Davis,  as  well  as  the  valuation  of 
Cooley.  Thereupon  the  Board  proceeded  to  make  its  own  valua- 
tion of  the  company's  properties  as  a  basis  on  which  to  grant  the 
company  an  increase  of  fare.  It  began  by  making  an  estimate  of 
the  cost  of  the  physical  property  new.    In  doing  this  it  exduded 
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"intangibles  and  everything  else  except  pure  physical  cost/* 
Physical  costs  (with  the  same  matters  excluded)  had  been  esti- 
mated by  the  experts  as  follows : 

Cooley,  cost  new  approximately   $69,000,000 

Ford,  Bacon  &  Davis,  cost  new  appproximately  . . .  *. 70,000,000 

Wolff,  (expert  for  municipalities)  cost  new  (historical)    72,700,000 

The  Board  valued  the  property  (on  a  cost  new  basis)  at 
$70,000,000  reckoned  on  prewar  prices.  From  this  basic  figure 
it  made  one  deduction  and  to  it  three  additions,  as  follows : 

Physical  cost  or  value ' $70,000,000 

Less   depreciation    13,500.00 

Subtotal     $56,500,000 

Add  depreciation   12,000,000 

Add  working  capital   1,500,000 

Add  going  value   12,000,000 

Total    , $82,000,000 

With  $82,000,000  as  its  estimate  of  the  present-day  value  of 
the  company's  properties  devoted  to  the  public  service,  the  Board 
next  determined  the  number  of  fares  which  will  probably  be  paid 
during  the  year  to  be  361,130,000  first  fares,  5,300,000  school 
fares,  and  75,000,000  transfer  fares. 

In  determining  a  just  rate  on  the  valuation  of  the  company's 
properties,  considered  with  reference  to  the  probable  number  of 
fares  for  the  on-coming  year,  the  board,  with  the  evident  pur- 
pose of  being  fair  to  all  concerned,  made  these  findings :  That 
the  value  of  the  property  of  the  company  "used  and  useful  in  the 
public  service''  is  $82,000,000;  that  the  operating  expenses  of 
the  company,  including  taxes  and  depreciation  (but  talcing  no 
account  of  interest  charges,  rentals,  or  dividends  on  its  stock), 
will  not  exceed  $21,708,000 ;  that  the  estimated  number  of  fares 
at  the  base  and  transfer  rates  of  7  cents  plus  2  cents,  and  at  the 
school  rates,  will  yield  a  gross  revenue  of  $27,550,641;  that  this 
sum  will  cover  costs  of  operation,  taxes,  and  depreciation  stated 
above  and  will  give  the  company  $5,842,500,  which,  being  slight- 
ly over  7  per  cent  on  the  property  value,  the  Board  regarded  as 
a  fair  return  for  its  property  in  the  public  service.  It  then  made 
its  order  of  July  14,  1921,  fixing  rates  at  these  figures. 

The  company,  asserting  a  valuation  of  its  property  about 
double  that  of  the  Board  and  claiming  the  need  of  a  10-cent  fare 
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to  produce  a  return  on  that  valuation,  seeks  relief  against  this 
last  order  of  the  Board  by  this  action.  Raising  Federal  ques- 
tions, it  challenges  the  constitutionality  of  the  statute  under 
which  the  Board  was  created  (later  abandoned)  and  the  con- 
stitutionality of  the  action  of  the  Board  in  fixing  rates  which,  it 
charges,  are  not  commensurate  with  the  service  rendered  and  are, 
therefore,  confiscatory,  illegal,  and  void  and  in  contravention  of 
§  1  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  The  company  prays  that  it  be  granted  writs  in 
injunction,  both  temporary  and  permanent,  restraining  the 
Board  from  interfering  with  the  company  putting  into  effect  the 
10-cent  rate  of  fare  previously  filed  and  from  enforcing  against 
the  company  its  order  of  July  14,  1921,  fixing  a  rate  of  7  cents 
plus  2  cents  for  an  initial  transfer. 

As  to  the  law  of  the  matter  under  immediate  consideration 
there  is  no  dispute.  The  highest  courts  of  the  state  of  New 
Jersey  and  the  Supreme  Court  of  the  United  States  have  re- 
peatedly given  expression  to  the  same  views.  Briefly  they  are 
these: 

The  state  has  a  right  to  control  private  corporations  whose 
business,  tiecessarily  monopolistic  in  character,  is  affected  with 
a  public  interest  In  the  exercise  of  that  control,  when,  as  in 
this  instance,  it  extends  to  the  fixation  of  rates,  the  state,  acting 
through  its  governmental  agency  (in  this  instance  the  Board  of 
Public  Utility  Commissioners),  must  consider  both  the  rights 
of  the  public  and  the  i^ights  of  the  corporation.  Out  of  this 
sitiiation  it  must  evolve  what  the  law  terms  a  just  and  reason- 
able rate,  which  when  made  by  compulsion  of  public  authority 
can  never  exceed  the  value  of  the  service  to  the  consumer  and 
cannot  be  made  so  low  as  to  confiscate  the  property  devoted  to 
that  service.  Or,  as  expressed  by  the  Supreme  Court  of  the 
United  State  in  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct  Eep.  418,  the  reasonable  worth  of  the  service 
rendered  is  the  maximum  of  the  permissible  rate  and  a  fair 
return  on  the  value  of  the  property  employed  for  the  public  con- 
venience is  the  minimum.  It  must  fall  between  these  two  ex- 
tremes. In  applying  the  test  of  a  minimum,  the  courts  have  held 
that  the  rates  should  be  suflSciently  high  to  enable  the  corporation 
from  its  earnings  to  pay  taxes,  to  meet  operating  expenses,  keep 
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its  property  unimpaired^  induce  the  investment  of  money  in  the 
business,  and  make  a  fair  return  on  the  capital  invested.  Neither 
the  public  nor  the  corporation  is  entitled  to  anything  more. 
Public  Service  Gas  Co.  v.  Public  Utility  Comrs.,  84  N.  J.  L. 
463,  87  Atl.  651;  O'Brien  v.  Public  Utility  Comrs.,  92  N.  J.  L. 
44,  P.U.R1919B,  865,  105  Atl.  132;  PubUc  Service  R  Co.  v. 
Public  Utility  Comrs.  —  N.  J.  L-  — ,  ante,  504,  114  Atl.  323 ; 
Philadelphia  City  Passenger  R.  Co.  v.  Public  Service  Commis- 
sion, —  Pa.  — y  ante,  581,  114  AtL  642. 

While  this  test,  as  defined  by  both  state  and  Federal  Courts,  is 
directed  to  the  value  of  the  corporation's  property  devoted  to 
public  service,  the  courts  of  New  Jersey  have  said  in  (yPrien  v. 
Public  Utility  Comrs.,  92  N.  J.  L.  44,  P.U.R.1919B,  865,  105 
Atl.  132;  92  N.  J.  L.  587,  P.U.R1919D,  774,  106  AtL  414; 
that  in  fixing  a  rate  it  is  not  necessary  that  there  be  evidence 
before  the  board  of  the  value  of  the  property  of  the  public  utility 
where  the  justice  and  reasonableness  of  a  rate  can  be  determined 
without  first  ascertaining  the  value  of  the  property.  Whether  it 
is  the  law  of  New  Jersey  that  the  board  may,  in  every  instance, 
fix  rates  for  a  public  utility  without  first  valuing  its  properly  is 
a  question  not  pertinent  to  the  issue  arising  on  this  application 
for  a  preliminary  injunction.  We  are  concerned  only  with  what 
the  Board  did  imder  the  law  of  the  state  of  New  Jersey  and  with 
the  validity  of  its  action  considered  with  reference  to  guarantees 
of  the  Federal  Constitution.  Certain  it  is  that  the  law  of  New 
Jersey  (Act  of  1920)  provides  for  the  valuation  of  the  properties 
of  public  utilities ;  that  pursuant  to  that  law  a  valuation  of  die 
company's  property  was  formally  made ;  to  that  valuation  as  evi- 
dence the  Board  gave  consideration  and  on  it  based  a  valuation 
of  its  own  from  which  it  evolved  the  rate  in  dispute. 

In  order  to  show  what  questions  the  court  has  to  decide  at  this 
stage  of  the  case,  it  seems  necessary  from  the  drift  of  the  argu- 
ment first  to  point  out  very  definitely  some  of  the  matters  with 
which  the  court,  just  now,  has  nothing  to  do. 

[1]  By  its  bill  of  oomplaint  the  company  charges,  inter  alia, 

that  the  action  of  the  Board  of  July  14,  1921,  fixing  the  rates 

last  named,   was  unlawful   because   in   contravention   of   the 

Fourteenth  Amendment  to  the  Constitution  of  the  United  States 

(which  forbids  a  state  to  '^deprive  any  person  of  life,  liberty,  or 
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property,  without  due  process  of  law^')^  and  prays  an  injunction, 
temporary,  and  permanent  restraining  the  enforcement  of  that 
action.  When  a  question  of  this  kind  arises,  it  is  the  law  of  the 
United  States  (§  266  of  the  Judicial  Code)  that  no  interlocutory 
injunction  restraining  the  enforcement  of  and  order  made  by  an 
administrative  board  acting  pursuant  to  a  statute  of  a  state  shall 
be  granted  by  a  district  court  of  the  United  States,  unless  the 
application  for  the  same  be  heard  and  determined  by  three 
judges,  at  least  one  of  whom  shall  be  a  justice  of  the  Supreme 
Court  or  (as  in  this  case)  a  circuit  judge.  Thus  it  is  clear  that 
the  court  as  presently  constituted  has  to  do  solely  with  a  question 
of  allowance  or  disallowance  of  a  preliminary  injunction;  the 
final  decision  is  postponed  until  after  triaL  In  determining  that 
question  the  court  has  no  concern  with,  and,  therefore,  will  give 
no  consideration  to  such  questions  as  whether  the  capitalization 
of  the  plaintiff  company  is  excessive;  whether  its  bonded  in- 
debtedness is  out  of  proportion  to  the  value  of  its  properly; 
whether  its  rental  obligations  under  its  leases  are  greater  than 
the  worth  of  the  properties  leased;  or  whether  the  management 
of  the  company  has  been  good  or  bad,  honest  or  dishonest.  Nor 
is  the  court  presently  called  upon  even  to  inquire  whether  the 
10-cent  pate  filed  by  the  company  is  just  and  reasonable.  The 
court  is  concerned  with  only  one  question,  which  is — ^whether 
the  rate  of  7  cents  plus  2  cents  for  a  transfer,  last  fixed  by  the 
Board,  is  confiscatory  of  the  company's  property  because  based 
on  a  valuation  of  the  property  less  than  its  worth  at  the  present 
time.  If  it  is  confiscatory,  then  the  Federal  Constitution  has 
been  violated  and  this  Federal  Court  will  afford  relief. 

[2]  Before  discussing  the  issue  whether  tiie  rate  in  contest  is 
invalid  because  confiscatory^  we  shall  dispose  of  the  contention 
of  the  intervening  municipalities  that  the  rate  is  invalid  because 
higher  than  rates  prescribed  by  ordinances  of  municipalities 
under  which,  in  part,  the  company  operates  its  lines.  These 
ordinances  contain  provisions  for  5-cent  fares  or  fares  not  in  ex- 
cess of  5  cents.  Whatever  obligation  an  ordinance,  locating 
street  railway  tracks  and  prescribing  rates  of  fare,  may  create 
between  a  municipality  and  a  utility  company,  it  does  not  bind 
the  state.  Ordinances  raising  such  obligations  are  enacted  and 
franchises  thereunder  are  accepted,  subject  to  the  reserved  power 
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of  the  state  to  act  on  its  •wn  behalf  in  a  manner  which  may,  in 
effect,  nullify  than.  This  power  the  state  of  Kew  Jersey  ex- 
ercised by  the  Act  of  1911,  and,  through  the  Board  there  created, 
it  continues  to  exercise  by  r^ulating  rates  at  wilL  Indeed,  in 
the  last  of  sev^al  cases  in  which  this  question  was  involved,  the 
court  of  errors  and  appeals  of  the  state  of  New  Jersey  said  that 
its  previous  decisions  "foreclose  any  further  discussion  relating 
to  the  power  of  the  legislature  to  fix  reasonable  rates  to  be 
charged  by  a  public  utility  company,  notwithstanding  the  fixing 
of  a  maximum  rate  by  a  consenting  ordinance/'  We  regard  the 
decisions  by  the  courts  of  New  Jersey  as  dispositive  of  the  ques- 
tion of  law  raised  by  the  intervening  municipalities  in  this  case. 
Collingswood  Sewerage  Co.  v.  Collingswood,  91  N.  J.  L.  20, 
P.U.R1918C,  261,  102  Atl.  901,  affirmed  92  N.  J.  L.  509, 
P.ir.R1919B,  596,  105  Atl.  209 ;  Atlantic  Coast  Line  Electric 
R  Co.  V.  Public  Utility  Comrs.  92  N.  J.  L.  168,  P.U.E.1919C, 
489,  12  A.L.E.  737,  104  Atl.  218;  Public  Service  R  Co.  v. 
Public  Utility  Comrs.  85  N.  J.  L.  123,  88  AtL  818,  affirmed 
86  N.  J.  L.  696,  92  Atl.  1087;  Edison  Storage  Battery  Co.  v. 
Public  Utmty  Comrs.  93  N.  J.  L.  301,  P.U.R1920B,  234,  108 
Atl.  247;  O'Brien  v.  Public  Utility  Comrs.  92  N.  J.  L:  687, 
P.U.R1919D,  774,  106  AtL  414. 

Turning  to  the  issue  of  confiscation,  this  court  understands 
that  in  appraising  the  value  of  the  company's  properties,  all 
parties  agree  that  physical  cost  of  the  properties  may  be  taken 
as  the  base  figure.  This  cost  the  Board  places  at  $70,000,000. 
The  intervening  municipalities  say  that  figure  it  too  high.  The 
plaintiff  company  says  it  is  too  low,  yet  (for  the  purpose  of  the 
present  discussion)  it  admits  it  to  be  correct.  After  giving  care- 
ful consideration  to  the  contention  of  the  municipalities,  the 
court  finds  that  they  have  not  sustained  the  burden  (which  the 
law  places  upon  them)  of  overcoming  the  presumption  of  cor- 
rectness which  the  law  gives  to  the  Board's  calculation.  There- 
fore, this  court,  for  present  purposes,  accepts  the  Board's  cost 
figure  of  $70,000,000. 

From  the  physical  cost  of  $70,000,000  (at  prewar  prices) 
the  Board  deduced  the  present  value  (at  postwar  prices)  by 
making  one  deduction  and  three  additions.  The  deduction  was 
$13,500,000  for  depreciation. 
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As  the  property  is  no  longer  new,  all  agree,  of  course,  {hat  it 
has  depreciated  in  value.  Knoxville  v.  Bjioxville  Water  Co. 
212  TJ.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct  Eep.  148;  Des  Moines 
Gas  Co.  V.  Des  Moines,  238  TJ.  S.  153,  P.U.R.1915D,  577,  59- 
L.  ed.  1244,  35  Sup.  Ct.  Rep.  811.  The  municipalities  contendf 
that  the  deduction  of  $13,500,000  is  too  small.  The  company 
maintains  that  it  should  not  he  charged  with  depreciation  in  iiiis 
sum,  or  in  any  other  sum,  because  the  depreciation  of  its  prop- 
erty was  the  fault  of  the  board  in  denying  it  rates  sufficient  to 
maintain  its  property  in  a  state  of  efficiency. 

The  next  item  is  $12,000,000  added  for  appreciation.  No 
one  questions  that  appreciation  to  property  of  public  utilities  is 
a  lawful  factor  in  estimating  its  value  when  appreciation  has 
actually  occurred.  Willcox  v.  Consolidated  Gas  Co.  212  U.  S. 
19,  53  L.  ed,  382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192, 
15  Ann.  Cas.  1034;  Minnesota  Rate  Cases,  230  U.  S.  352,  458, 
57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18.  But  municipalities  say  that  no  figure  for 
appreciation  should  be  added  to  the  resultant  of  the  physical  cost 
less  depreciation  because  none  exists  in  the  circumstances.  The 
company  urges  that  while  its  properties  have  manifestly  de- 
preciated by  use  since  prewar  days,  it  is  equally  manifest  that 
their  value  has  appreciated  in  the  great  rise  of  commodity  prices 
which  all  know  took  place  during  the  war.  The  company 
maintains  that  there  is  a  disproportion  between  the  appreciation 
allowed  (about  20  per  cent)  and  the  increase  in  commodity 
prices  (over  100  per  cent),  and  that,  in  consequence,  the  figure 
of  $12,000,000  allowed  for  appreciation  is  grossly  unfair  la 
this  connection  the  company  maintains  that  the  Board  failed  to 
give  the  Ford,  Bacon  &  Davis  report  the  presumpticma  to  which, 
as  evidence,  it  is  entitled  by  force  of  the  statute,  and  disregarded 
other  evidence  in  the  case. 

Passing  without  contest  the  item  oi  working  capital,  the  com- 
pany next  charges  error  in  the  Board's  figure  of  $12,000,000  for 
going  value. 

All  agree  that,  in  the  language  of  the  Board^s  report,  "it  is 
settled  law  in  this  state  and  in  the  United  States  that  the  ques- 
tion of  making  an  allowance  for  going  value  is  no  longer  open  to 
discussion.    That  a  going  concern  has  a  ^aiue  over  and  above  the 
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value  of  the  physical  property  employed  is  self-evident."  Des 
Moines  Gas  Co.  v.  Des  Moines,  supra;  Denver  v.  Denver  Water 
Co.  246  U.  S.  178,  P.U.R1918C,  640,  62  L.  ed.  649,  38  Sup. 
Ct  Rep.  278.  But  the  municipalities  say  that  no  item  of  going 
value  should  be  allowed  because  all  items  validly  embraced  with- 
in such  a  heading  are  already  included  in  the  base  figure  of 
physical  cost.  The  company  contends  that  the  allowance  for 
going  value  is  grossly  inadequate,  representing  that  in  making 
an  estimate  of  such  value  consideration  should  be  given  to 
service  and  economies  of  an  unitary  system  over  the  disadvan- 
tages and  costs  of  independent  systems  individually  operated 
in  separate  communities.  While  admitting  that  such  value  may 
include  many  things  very  much  according  to  the  judgment  of 
the  men  who  appraise  them,  it  urges  that  it  includes  the  cost  of 
developing  the  business  to  its  present  state  of  ^ciency  not  re- 
turned in  earnings,  which  here  is  estimated  at  $1,500,000 ;  losses 
incident  to  running  new  and  unprofitable  lines ;  cost  of  consoli- 
dating many  separate  units  and  producing  the  advantages  of  one 
comprehensive  system  with  a  consequent  reduction  of  fares,  ex- 
tension of  transfer  systems  and  increased  convenience  to  the 
traveling  public,  estimated  by  Ford,  Bacon  &  Davis  at  $5,000,- 
000 ;  obsolescent  and  superseded  property,  estimated  by  the  same 
firm  at  $4,700,000  and  by  Wolff,  municipal  expert,  at  $9,464,- 
000.  In  fixing  going  value  the  company  asks  that  consideration 
be  given  to  cost  of  obtaining  money,  testified  here  to  having  been 
between  $3,500,000  and  $6,000,000,  and  maintains  finally  that 
the  Board  in  aUowing  a  going  value  of  $12,000,000  gave  a  value 
for  the  system  and  wholly  excluded  many  of  the  items  specifi- 
<^l7  given  in  evidence  as  going  value  of  the  properties,  or,  if  it 
did  not,  then  it  included  portions  of  the  specified  items  and 
wholly  excluded  any  value  for  the  property  as  a  system. 

Instead  of  an  allowance  of  about  14  per  cent  on  the  physical 
cost  the  company  claims  30  per  cent,  the  figure  allowed  for  going 
▼alue  by  the  Board  in  Public  Service  Ca  v.  Public  Utility 
Oomrs.  84  K  J.  L.  463,  467,  87  Atl.  651. 

In  addition  to  its  attack  upon  the  items  named  in  the  Board's 

table  of  calculations,  the  company  charges  that  the  Board  wholly 

omitted  the  value  of  the  company's  contract  with  the  Public 

Service  Electric  Company,  the  source  of  the  railway  company's 
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electric  energy,  estimated  by  Ford,  Bacon  &  Davis  to  be  worth 
a  figure  between  a  minimum  of  $11,194,000,  based  on  prewar 
prices,  and  a  maximum  of  $19,149,000,  based  on  present-day 
prices. 

The  company  also  contends  tiiat  the  Board  ignored  the  fact 
that  the  railway  company,  because  of  insufficient  fares  in  the 
past,  has  been  unable  to  pay  the  electric  company  for  electricity 
in  the  sum  of  $2,500,000 ;  that  the  Board  rejected  as  an  element 
of  value  moneys  expended  in  procuring  capital  for  the  work  of 
construction;  that  the  rate  established  does  not  make  the  pro- 
curing of  new  capital  possible;  that  it  does  not  provide  for  re- 
imbursement for  past  deficiency  in  operation;  that  it  does  not 
permit  recoupment  of  unearned  profits  during  the  past  three 
years;  that  the  increase  of  1  cent  per  transfer  has  demonstrated 
the  error  of  the  Board's  calculation  that  it  would  produce 
$715,000  annually,  in  that  the  test  from  August  4th,  to  Septem- 
ber 6th,  shows  that  it  produced  an  increase  (over  the  correspond- 
ing period  of  last  year)  of  $1,227.64  per  day,  and  that  at  that 
rate  it  will  produce  only  $488,088.00  per  annum;  that  the 
amount  allowed  for  accident  liability  is  insufficient;  and  that  the 
amount  allowed  for  taxes  is  underestimated.  For  these  many 
reasons  the  company  charges  confiscation  of  its  properties. 
Some  of  .these  reasons  we  regard  as  sound,  others  merely  per- 
suasive, and  still  others  without  merit  The  Board  and  the 
municipalities  combat  all  of  them. 

[3]  On  this  showing  the  question  is,  shall  a  preliminary  in- 
junction issue  ?  In  reaching  a  decision  on  this  question  we  have 
been  guided  by  several  principles.  The  first  is,  that  except  in 
very  clear  cases  courts  should  not,  and  will  not^  interfere  with 
rate  regulation  under  state  statutes.  Willcox  v.  Consolidated 
Gas  Co.  212  U.  S.  19,  53  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  29 
Sup.  Ct  Eep.  192,  15  Ann.  Cas.  1034.  The  next  is,  that  in  a 
question  of  rate  making  there  is  a  strong  presumption  in  favor 
of  the  conclusions  reached  by  an  administrative  body  after  a  full 
hearing.  Darnell  v.  Edwards^  244  U.  S.  564,  P.U.R.1917F,  64, 
61  L.  ed.  1317,  37  Sup.  Ct.  Eep.  701.  Indeed,  one  court  has 
gone  so  far  as  to  say  that  on  an  application  for  a  temporary  in- 
junction against  the  enforcement  of  a  rate  made  by  a  statutory 
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body  *^ev€ry  presumption  is  in  favor  of  the  validity  of  the  rate.** 
King's  County  Lighting  Co.  v.  Barrett  (P.U.R1921A,  728.) 

[4]  Without  stopping  to  discuss  its  precise  weight,  it  is 
sufficient  to  say  that  we  have  recognized  such  a  presumption 
and  have  applied  to  it  the  test  given  in  Willcox  v.  Consolidated 
Gas  Co.  swproy  which  is :  That  to  overcome  the  presumption  of 
the  validity  of  the  established  rate,  the  plaintiff  company,  pray- 
ing for  a  temporary  injunction,  must  show  '^beyond  any  just  or 
fair  doubt"  that  the  action  of  the  Board  was  *4n  fact  confis- 
catory." With  this  test  constantly  in  mind,  we  have  studied  and 
weighed  the  evidence.  Bealizing  very  clearly  that  we  are  called 
upon  to  exercise  a  delicate  and  dangerous  power,  we  have  ap- 
proached the  consideration  of  every  point  with  a  keen  sense  of 
our  responsibility.  In  our  endeavor  to  administer  exact  justice 
we  have  laid  aside  all  matters  urged  against  the  Board's  valua- 
tion that  are  open  to  debate^  however  persuasive  they  may  ap- 
pear, and  in  arriving  at  our  conclusion  we  have  been  influenced 
only  by  those  matters,  which,  as  we  view  them,  have  been  estab- 
lished by  the  company  '^beyond  any  just  or  fair  doubt."  In 
estimating  these  several  items  we  have  used  the  lowest  figures 
in  the  circumstances.  It  is  not  necessary  at  this  stage  of  the 
case  to  discuss  the  particular  matters  which  have  controlled  our 
judgment  It  is  sufficient  to  say  that  we  have  been  constrained 
to  find,  first,  tiiat  the  Board  underestimated  or  whoUy  excluded 
from  its  valuation  certain  of  the  company's  properties;  second, 
that  the  rates  named  by  the  Board  provide  no  return  for  the 
service  of  the  properties  excluded ;  and  third,  that  the  rates  fixed 
are  to  that  extent  confiscatory. 

On  this  finding  it  follows  that  a  temporary  injunction  must 
issue.  The  next  question  is,  what  shall  be  its  character?  The 
company  asks  that  the  injunction  shaU  do  two  things;  First, 
restrain  the  Board  from  interfering  with  it  putting  into  effect 
the  10-cent  rate  previously  filed;  and  second,  from  enforcing 
against  it  the  Board's  order  fixing  a  rate  of  fare  at  7  cents  plus 
2  cents  for  an  initial  transfer. 

[6]  As  the  court  is  not  presently  concerned  with  the  lawful- 
ness of  the  10-cent  rate,  no  temporary  injunction  affecting  that 
rate  will  be  awarded.  As  the  court  has  found  against  the  law* 
fulness  of  the  rate  of  7  cents  plus  2  cents,  it  is  clear  that  the  in- 
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junction  muat  restrain  the  enforcement  of  that  rate.  But  if  the 
court  were  to  do  nothing  more^  the  effect  of  such  an  injunction 
would  be  to  annul  the  rate  of  7  cents  plus  2  cents,  thus  re-estab- 
lishing the  previous  rate  of  7  cents  plus  1  cent,  or  leaving  estab- 
lished no  rate  at  alL  This  would  be  doing  injury  rather  than 
equity  to  the  complaining  pjarty.  Anticipating  that  the  court 
might  name  a  new  rate  as  a  condition  of  an  injunction  against 
the  old  one,  counsel  for  the  Board  have  quite  pertinently  called 
the  court's  attention  to  the  fact  that  it  is  not  a  rate-making  body 
and  have  made  the  point  that  if  the  court  name  a  rate  as  a  con- 
dition for  granting  an  injunction,  it  would,  in  effect^  fix  a  new 
rate  and  would  thereby  exceed  its  function. .  ^hat  is  would  ex- 
<5eed  its  function  as  a  rate-making  body  is  very  true,  because,  not 
being  such  a  body,  it  has  no  such  function.  But  that  in  so  doing 
it  would  exceed  its  power  as  a  court  of  equity  is  not  true.  In- 
junction is  one  of  the  equitable  remedies  over  which  the  court 
has  jurisdiction.  The  remedy  of  injunction  may  be  granted  in 
the  terms  of  the  prayer  or  it  may  be  granted  only  upon  condition 
that  the  party  seeking  equity  shall  do  equity,  as  in  this  instance, 
that  the  company  shall  consent  to  charge  a  fare  no  greater  than 
what  the  court  deems  necessary  to  avoid  confiscation.  If  the 
naming  of  a  oondition  is  in  effect  tiie  fixing  of  a  rate,  the  sanction 
for  the  court's  act  is  in  the  injunction  and  in  the  circumstances 
that  make  injunction  imperative.  This  rule  is  ancient  and  of 
wide  application.  Walden  v.  Bodley,  14  Pet  156,  164,  10  L. 
ed.  398 ;  State  R  Tax  Ca&es,  92  U.  S.  676,  28  L.  ed.,  663 ;  Cum- 
mings  y.  Merchants'  National  Bank,  101  IF.  S.  153,  25  L.  ed., 
^08;  Peoples  National  Bank  ▼.  Marye,  191  U.  S.  272,  282-288, 
48  L.  ed.  180,  24  Sup.  Ct.  Rep.  68 ;  Amarillo  v.  Southwestern 
Teleg.  &  Teleph.  Co.  258  Fed.  638 ;  Toledo  v.  Toledo  R.  &  Light 
CJo.  259  Fed.  450,  458;  Consolidated  Gas  Co.  v.  Newton,  267 
Fed.  231,  278,  274,  P.U.R1920F,  483. 

To  this  end  the  court  will  award  an  injunction  against  the 
Board  of  Public  Utility  Commissioners  restraining  it  tempo- 
rarily from  putting  into  effect  its  orders  of  July  14,  1921,  upon 
the  condition,  however,  that  until  otherwise  directed  by  the 
court  the  Public  Service  Railway  Company  shall  charge  and 
collect  over  its  various  routes  a  school  fare  not  exceeding  the 
prevailing  rate,  a  base  fare  not  exceeding  8  cents,  shall  issue  and 
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accept  as  base  fares  four  tickets  or  tokens  for  not  more  than  30 
cents,  and  shall  charge  not  more  than  1  cent  for  an  initial  trans- 
fer, and  shall  give  to  every  rider  paying  a  base  fare  of  8  cents  a 
receipt  for  1  cent  and  to  every  rider  purchasing  four  tickets  or 
tokens  for  30  cents  a  receipt  for  2  cents  transferable  by  hand^ 
and  redeemable  by  the  company  on  presentation  if  the  rate 
named  in  this  condition  for  injunction  is  not  sustained  by  the 
court  on  final  hearing. 
Let  a  decree  be  prepared. 

Davis,  Circuit  Judge  (dissenting):  This  court  has  found 
that: 

1.  The  Board  either  UAderestimated  or  wholly  excluded  from 
its  valuation  certain  of  the  company's  properties; 

2.  The  rates  named  by  the  Board  provide  no  return  for  the 
service  of  the  properties  excluded ; 

3.  The  rates  fixed  are  to  that  extent  confiscatory. 

The  history  of  this  case  is  well  told  and  the  questions  involved 
admirably  stated  in  the  dear  opinion  of  Judge  Woolley.  About 
these  there  is  no  contention.  The  company  complains  of  the 
action  of  the  Board  in  appraising  the  physical  cost  of  the  prop- 
erties at  $70,000,000  (though  for  the  purpose  of  this  applica- 
tion it  accepts  this  valuation) :  in  deducting  $13,500,000  for 
depreciation;  in  adding  only  $12,000,000  for  appreciation;  in 
allowing  only  $12,000,000  for  going  value;  in  not  giving  specific 
instead  of  potential  value  to  the  power  contract;  in  not  allovdng 
fares  sufficient  to  enable  the  company  to  pay  its  debt  of  $2,500,- 
000  to  the  electric  company ;  in  rejecting  as  part  of  the  cost  of 
reproducing  the  properties  the  amount  expended  in  procuring 
capital  required  for  the  work  of  construction;  in  not  allowing  a 
rate  sufficient  to  enable  the  company  to  procure  new  capital ;  to 
reimburse  deficiencies  for  past  operation,  to  recoup  past  un- 
earned profits;  in  estimating  the  amount  1  cent  per  transfer 
would  produce  and  in  not  allowing  a  larger  amount  for  accident 
liability  and  taxes  for  the  ensuing  year.  The  court  found  that 
the  Board  underestimated  or  wholly  rejected  some  of  these  prop- 
erties for  the  reason  that  if  all  the  properties  which  the  company 
claims  were  not  taken  into  account  in  making  up  the  physical 
cost)  be  given  the  lowest  value  that  the  experts,  Dean  Cooley  and 
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Ford^  Bac(m  &  Davis,  placed  upon  them,  they  aggregate  a  lai^r 
amount  than  was  allowed  for  appreciation  and  going  value  com- 
bined in  which  alone  they  could  be  included,  if  considered  at  all. 

It  would  not  be  profitable  to  discuss  every  contention,  either 
of  the  company  or  of  the  intervening  municipalities,  concerning 
the  various  properties  alleged  to  have  been  underestimated  or 
wholly  excluded.  The  important  contentions  relating  to  ap- 
preciation and  going  value  which  materially  affect  the  final 
valuation  will  illustrate  the  character  of  all  conteiAions  on  both 
sides  of  this  question  and  the  treatment  of  them  by  the  Board. 

The  Board  found  that  the  physical  cost  of  the  properties  in 
1915  was  $70,000,000,  less  depreciation  of  $18,600,000,  leaving 
the  actual  cost  value  at  that  time  $56,500,000.  The  company 
admits  for  the  purpose  of  this  application  that  $70,000,000  is 
the  value  of  its  properties  but  strongly  urges  that  no  depreciation 
whatever  should  be  deducted  from  that  valuation.  The  inter- 
vening municipalities  accept  the  valuation  of  $70,000,000  as 
correct  but  contend  that  the  depreciation  was  far  greater  than 
$18,500,000. 

During  the  war,  prices  advanced  generally  and  the  company 
strenuously  contends  that  the  value  of  its  properties  increased 
at  least  $48,000,000.  The  intervening  municipalities  urge  that 
while  prices  have  advanced  and  properties  appreciated  yet  these 
prices  are  fluctuating  and  transitory,  and  so  cannot  be  made  the 
basis  of  valuation  for  the  purpose  of  fixing  rates.  In  this  con- 
tention they  were  supported  by  the  affidavits  of  Milo  R.  Maltbie 
and  Edward  W.  Bemis,  experts  of  wide  reputation  and  large 
experience  in  appraising  public  utility  properties.  The  com- 
pany is  entitled  to  a  fair  return  upon  the  reasonable  value  of  its 
properties  at  the  time  they  are  being  used  for  the  public  con- 
venience. Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed.  819, 18  Sup. 
Ct.  Eep.  418 ;  San  Diego  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  789,  48  L.  ed.  1154, 19  Sup.  Ct  Eep.  804;  Stanislaus 
County  V.  San  Joaquin  &  Kings  River  Canal  &  Irrigation  Com- 
pany, 192  TJ.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct  Rep.  241 ; 
Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln,  228  U.  S.  349,  66  L.  ed. 
466,  82  Sup.  Ct.  Rep.  271.  But  the  Supreme  Court  recc^i^d 
as  an  excepticm  to  this  rule  that  it  would  be  unfair  to  the  public 
to  base  a  return  on  enormously  increased  values.     Willoox  v. 
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CoDBoUdated  Gas  Co.  212  U.  S.  19,  52,  53  L.  ed.  382,  48  L.R.A, 
(N.S.)  1134,  29  Sup.  Ct.  Eep.  192,  15  Ann,  Cas.  1034.  That 
Court  has  not  yet  been  called  upon  to  determine  how  great  an 
increase  must  be  before  it  would  be  unjust  to  the  public  to  base 
a  rate  upon  it,  but  this  has  been  done  bj  other  courts  and  public 
utility  oommissions. 

Hon.  Charles  E.  Hughes,  former  Justice  of  the  Supreme 
Court  of  the  United  States  and  the  present  Secretary  of  State 
and  the  writer  of  the  opinion  in  the  Minnesota  Rate  Case,  230 
U.  S.  352,  was  Master  in  1918  in  the  case  of  Brooklyn  Borough 
Gas  Company  y.  Public  Service  Commission,  17  N".  Y.  OS. 
Dept.  R  81,  89,  P.XJ.R1918F,  335,  347,  348,  and  in  that  case 
on  an  application  to  increase  rates  he  said:  ^^o  base  rates  upon 
a  plant  valuation  simply  representing  a  hypothetical  cost  of 
reproduction  at  a  time  of  abnormally  high  prices,  due  to  ex- 
ceptional conditions,  would  be  manifestly  unfair  to  the  public, 
...  it  would  be  difficult  to  find  any  basis  more  just  than  the 
appraisal  carefully  made  by  public  authority  and  based  upon  re- 
production cost  before  the  outbreak  of  the  European  war,  with 
I»roper  consideration  of  the  actual  investments  since  that  time.'^ 
The  supreme  court  of  the  District  of  Columbia  in  an  opinion 
rendered  on  March  2,  1920,  [Potomac  Electric  Power  Co.  v. 
Public  Utilities  Commission,  P.U.R1920C,  326,  341]  when 
prices  were  advancing  and  six  months  before  they  reached  their 
peak,  quoted  approvingly  the  opinion  of  Mr.  Justice  Hughes  in 
the  Brooklyn  Borough  Gas  Company  case,  supra,  and  in  speak- 
ing of  valuation  of  the  capital  invested  and  used  for  public  con- 
venience as  the  basis  of  fair  and  just  rates  said :  ^'It  [valuation] 
would  lose  all  value  if  made  as  of  an  abnormal  period  when 
prices  v^rere  abnormally  low  or  high.  To  be  of  any  assistance  or 
real  use,  it  must  be  made  as  of  a  normal  time  and  the  unit  cost 
applied  thereto  should  extend  over  a  sufficient  number  of  years  to 
show  a  normal  trend  of  prices.  .  .  .  The  large  utilities  whose 
service  and  rates  are  supervised  by  this  Commission  have  not 
considered  it  a  wise  policy  to  even  suggest  that  considerable  ac- 
cretions be  taken  into  account  in  arriving  at  proper  rate  sched- 
ules. .  .  .  .  It  is  quite  possible  that  by  the  time  the  first  case 
is  presented  which  embodies  in  full  the  oontroverted  question,. 
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the  need  for  the  decision  will,  in  large  part,  at  least,  be  gone.'^ 
It  is  evident  that  the  valuation  of  property  used  for  public  con- 
vaiience  must  be  valued  when  conditions  are  normal  and  prices 
permanent  This  is  the  only  course  fair  both  to  public  utilities 
and  to  the  public.  In  abnormal  times  when  prices  advance, 
public  utilities  suffer.  In  periods  of  depression  when  prices  be^ 
come  abnormally  low,  utility  companies  have  the  advantage.  In 
the  present  year  the  Public  Utilities  Commission  of  Illinois,  in 
the  case  of  Ee  Public  Service  Company  of  Northern  Illinois, 
P.U.R.1921B,  438,  443,  said:  "It  would  be  equally  as  unfair 
to  the  consumer  to  fix  the  rate  at  a  figure  which  would  produce 
a  reasonable  income  on  a  value  determined  by  the  cost  of  re- 
production new  at  a  time  when  the  cost  of  construction  was  ab- 
normally infiated,  as  it  would  be  unfair  to  the  public  utility  to 
compel  it  to  serve  the  public  for  a  rate  that  would  produce  a 
reasonable  income  on  a  value  determined  by  the  cost  of  reproduc- 
tion new  at  a  time  when  the  cost  of  construction  was  abnormally 
low/'  Within  a  month,  the  Public  Service  Commission  of  the 
state  of  New  York  refused  to  allow  the  New  York  State  Rail- 
ways  to  increase  its  fare  beyond  6  cents  on  the  ground  that  ^4t 
would  be  grossly  tmfair  to  the  public  to  use  the  extraordinary 
dislocation  in  prices  due  to  a  World  War  as  the  groimd-work  for 
the  fixation  of  a  proper  rate  base.'' 

If  Mr,  Justice  Hughes  was  right  in  1918  when  prices  were 
increasing  by  leaps  and  bounds  in  saying:  *'It  would  be  difBcult 
to  find  any  basis  more  just  than  the  appraisal  carefully  made  by 
public  authority  and  based  upon  reproduction  cost  before  the 
outbreak  of  the  European  war,"  a  fortiori,  at  this  time,  when 
prices  have  been  falling  for  more  than  a  year  it  is  unjust  to  use 
the  appreciated  value  of  the  Company 's .  properties  of  a  year, 
six  months  or  even  three  months  ago,  as  the  basis  upon  which 
to  fix  a  fair  and  just  rate  of  return.  The  evidence  shows,  in  my 
judgment,  that  prices  are  not  yet  permanent  but  transitory. 
Within  a  week  the  following  quotations  on  common  material 
appeared: 
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Wheat    

Corn  

Oats    

Rye    

Steel,  Billets,  open  hearth 
Sugar 


Today. 

A  Year  Ago. 

$1.17 

$2.07i 

•  .49 

.90i 

.351 

.56* 

.96 

1.62i 

29.00 

56.00 

5.39 

11.76 

It  was  allied  at  the  hearing  and  not  denied  that  copper  is 
even  lower  than  it  was  before  the  war.  Unskilled  labor  is 
gradually  approaching  prewar  prices.  Skilled  labor,  however, 
is  trying  to  maintain  war  prices  and  as  a  result  building  opera* 
tions  are  comparatively  at  a  stand-still.  While  a  general  aver- 
age reduction  on  all  commodities  may  not  be  based  on  these 
prices  yet  it  is  common  knowledge  that  they  are  approximately 
correct  and  indicate  that  prices  generally  are  in  a  procession 
downward,  and  are  not  119  per  cent  above  prewar  prices  as  they 
were  alleged  to  be  in  September  1920.  It  is  unfair  to  base  a 
return  upon  transitory  prices  either  high  or  low,  for  the  basis 
of  the  proposed  rate  may  disappear  before  it  is  put  into  effect. 
Consequently,  the  Board  might  have  authoritatively  said  that  it 
would  be  unfair  to  the  public  to  base  rates  upon  appredlated 
valuation  due  to  abnormal  war  prices  but  it  did  not  and  in  its 
effort  to  be  fair,  allowed  $12,000,000  appreciation  to  go  into 
the  final  valuation  for  the  purpose  of  fixing  a  rate  of  return. 

The  next  large  item  over  which  there  is  a  sharp  contention  be* 
tween  the  company  and  the  intervening  municipalities  is  the 
amount  allowed  by  the  Board  for  "going  value."  The  Board 
said:  "It  is  settled  law  in  this  State  and  in  the  United  States 
that  the  question  of  making  an  allowance  for  going  value  is  no 
longer  open  to  discussion.  That  a  going  concern  has  a  value  over 
and  above  the  value  of  the  physical  properties  employed  is  self- 
evident.''  The  company  contends  that  going  value  included  the 
cost  of  developing  the  business  to  its  present  efficiency,  not  re- 
turned in  earnings ;  losses  incident  to  running  unprofitable  lines 
in  rural  districts;  cost  of  consolidating  many  separate  lines  into 
a  unitary  system  under  one  management;  the  value  of  obsoles- 
cent or  superseded  properties.  The  company  declares  that, 
*TEere  is  a  discrepancy  evolved  out  of  the  minds  of  the  members 
of  the  Board  of  $31,000,000  on  this  item  alone.''  The  munici- 
palities, on  the  other^  hand,  contend  that  while  $70,000,000 
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represented  the  pure,  physical  cost  of  the  properties  new,  this 
was  a  cost  of  the  properties  as  a  going  concern  as  a  unitary  sys- 
tem and  not  as  bare,  disconnected,  junk  value,  and  that  all  con- 
stituent elements  which  the  company  seeks  to  have  embraced 
under  going  value  and  which  can  properly  be  so  embraced,  were 
included  in  the  physical  cost  They  contend,  therefore,  that  no 
allowance  should  have  been  made  for  going  value  and  cite  the 
case  of  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153, 
P.U.E.1915D,  577,  59  L.  ed.  1244,  35  Sup.  Ct.  Eep.  811,  in 
which  going  value  was  disallowed  by  the  Supreme  Court  as 
supporting  their  contention.  There  is  confusion  and  uncertainty 
as  to  whether  some  of  the  elements  properly  embraced  in  going 
value  were  not  included  in  the  physical  cost  of  the  properties 
by  the  Board.  The  case  is  so  involved  in  a  mass  of  contradictory 
aflSdavits  and  evidence  that  it  is  impossible  to  determine,  without 
serious  doubts,  in  this  preliminary  application,  just  what  was 
included  by  the  Board  in  physical  cost  and  going  concern  value. 
Again  the  Board  sailed  between  Scylla  and  Charybdis  and 
allowed  $12,000,000  for  going  value.  The  Board  did  not  give 
specific  value  to  the  power  contract  but  did  consider  its  potential 
value,  counsel  says,  in^  fixing  going  value,  just  as  it  considered 
every  property  in  fixing  physical  cost,  appreciation  or  going 
valua  In  making  these  valuations  the  Board  did  not  accept 
fully  the  opinions  of  opposing  experts  but  doubtless  considered 
what  all  said  and  used  its  own  judgment. 

If,  however,  some  of  the  properties  have  been  underestimated 
or  even  excluded,  when  the  Board's  action  as  a  whole  is  con- 
sidered, does  its  order  at  this  time  amount  to  confiscation  with- 
in the  meaning  of  the  Fourteenth  Amendment  of  the  Federal . 
Constitution?  This  court  does  not  mean  to  increase  the  return 
of  slightly  over  7  per  cent  on  the  properties  valued.  It  does  not 
declare  that  a  return  of  7  per  cent  is  confiscatory.  It  has  sought 
to  provide  a  return  on  the  properties  it  has  found  to  be  used  in 
serving  the  public  and  underestimated  or  wholly  excluded  by 
the  Board  in  its  valuation.  The  Court's  order  will  permit  the 
company  to  charge  8  cents  for  a  single  fare  and  30  cents  for  4 
tickets  or  tokens  and  1  cent  for  a  transfer.  This  is  an  increase 
of  1  cent  on  a  single  fare  and  }^  cent  on  a  transfer.  Assuming 
that  riders  will  generally  buy  tickets  ^  cent  on  each  of  361,- 
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130,000  estimated  fares  for  the  ensuing  year,  exclusive  of  school 
fares  which  are  to  remain  the  same  as  before,  amounts  to  $1,- 
805,650.  If  this  amount  is  reduced  by  $715,000,  the  amount 
the  Board  estimated  1  cent  on  a  transfer  would  return,  the 
yearly  increase  in  consequence  of  the  Court's  order  will  be 
$1,090,650.  The  increase  as  a  matter  of  fact  would  be  greater 
because  some  persons  riding  only  one  time  would  pay  a  single, 
flat  rate  of  8  cents.  If,  to  account  for  these  single  fare  riders, 
enough  is  added  to  make  the  aggregate  increase  $1,400,- 
000,  this  amount  is  7  per  cent  on  $20,000,000  which  must 
represent  the  extent  of  the  value  of  the  underestimated  or  wholly 
excluded  properties.  This  sum  added  to  the  valuation  of  $82,- 
000,000  makes  a  valuation  of  the  properties,  according  to  the 
court,  as  I  gather  the  basis  of  its  conclusions  of  $102,000,000. 
After  paying  all  operating  expenses  and  taxes,  the  rate  allowed 
by  the  Board  will  give  a  return  to  the  company  of  $5,842,500 
which  is  .05727  or  nearly  5^  per  cent  on  the  increased  valua- 
tion. After  paying  all  operating  expenses  not  including  taxes, 
the  return  would  be  nearly  7J4  per  cent  on  the  new  valuation, 
without  increasing  the  rate  of  fare  above  that  allowed  by  the 
Board.  The  Interstate  Commerce  Commission,  composed  of  men 
of  ability  and  experience  and  having  at  their  conmiand  an  advis- 
ory board  of  noted  experts,  allow*  the  railroads  a  return  of  only 
6yi  per  cent.  If  the  court  in  this  case  is  right,  the  Interstate 
Ciommerce  Commission  has  confiscated  the  property  of  every 
railroad  in  the  country — a  most  unlikely  assimaption.  Assum- 
ing that  the  Board  did  underestimate  or  wholly  exclude  the 
properties  to  the  eartent  of  $20,000,000,  in  view  of  the  rate  of 
return  that  the  Board's  order  permits,  I  should  hesitate  to  say 
on  a  preliminary  application,  without  the  benefit  of  a  full  hear- 
ing, with  many  questions  in  doubt,  that  is  was  confiscatory. 

It  is  apparent  that  the  company  has  sought  to  magnify  the 
valuation  of  the  various  constituent  elements  of  its  properties 
and  the  municipalities,  on  the  other  hand,  have  sought  to  mini- 
mize them.  As  I  have  studied  this  record  and  weighed  the  op- 
posing arguments,  I  have  been  profoundly  impressed  with  two 
facts:  First,  the  difficulty  of  the  task  which  the  Board  has  per- 
formed under  unusual  conditions  and  trying  circumstances; 
jmd,  second,  its  earnest  effort  to  make  a  valuation  of  the  proper- 
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ties  and  promulgate  a  rate  of  return  which  would  at  the  same 
time  be  fair  and  just  to  the  Company  and  to  the  Public.  The 
determination  of  this  question  has  called  for  the  exercise  of  the 
Board's  best  business  judgment,  and  I  am  persuaded  that  with  a 
strong  desire  to  be  fair,  it  has  conscientiously  done  its  best.  Its 
order  is  presumptively  right  and  should  not  be  disturbed  im- 
less  it  clearly  appears  to  be  wrong.  Ejioxville  v.  Ejioxville 
Water  Co.  212  U.  S.  1,  58  L.  ed.  371,  29  Sup.  Ct.  Rep.  148; 
Phoenix  R.  Company  v.  Geary,  239  U-  S.  277,  60  L.  ed.  287, 
36  Sup.  Ct  Eep.  45;  Darnell  v.  Edwards,  244  U.  S.  564, 
61  L.  ed.  1317,  37  Sup.  Ct.  Rep.  701.  As  was  said  in  the  case 
of  Dcs  Moines  Gas  Co.  v.  Des  Moines,  238  TJ.  S.  153,  P.U.R. 
1915D,  577,  589,  59  L.  ed.  1244,  35  Sup.  Ct.  Rep.  811:  "WhUe 
this  case  is  close  to  the  border  line,  I  cannot  say  on  the  whole 
case  that  the  evidence,  beyond  any  just  and  fair  doubt,  satisfies 
me  that  the  rates  (provided  in  the  Board's  order)  will  prove 
confiscatory,"  and  I  therefore,  with  regiet,  am  constrained  to 
dissent  from  the  conclusion  of  my  colleagues. 


WBST  VIRGINIA  PUBIilO  SERVIOB  COMMISSION. 

BE  BLUEFIELD  WATER  WORKS  &  IMPROVEMENT 

COMPANY. 

[Case  No.  1138.] 

FaltiaMon  —  Reproduction  coat  —  Unit  prices  —  Water. 

1.  The  abnormal  prices  prevailing  during  the  reoent  war  period 
should  not  be  used  in  determining  the  reproduction  cost  ol  a  water 
utility  constructed  more  than  twenty  years  ago;  but  when  a  part  of 
the  plant  has  been  constructed  or  added  to  during  that  period,  consid- 
eration must  be  given  to  the  cost  of  such  expenditures. 

WiUuation  —  Pavement  over  mains  —  Reproduction  coat. 

2.  In  a  reproducti<m  cost  valuation  no  allowance  should  be  made 
lor  the  cost  of  cutting  and  replacing  pavement  over  mains,  unless  the 
evidence  discloses  that  such  expense  was  actually  incurred. 

Valuation  —  Going  value  —  Water. 

3.  An  allowance  for  going  value  amounting  to  10  per  cent  of  the 
value  of  a  water  utility  was  held  to  be  reasonable. 

YaHuaUon  —  WorlHng  capital  —  Water. 

4.  A  water  utility  was  allowed  a  working  capital  amounting  ^  the 
value  of  materials  and  supplies  on  hand  plus  one^ighth  of  its  annual 
operating  expenses. 
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Vmluatiim  —  Ihroperty  €mt9ide  of  atate  —  Extent  of  U8e  —  Water  cofn' 
panp. 

6.  The  value  of  a  water  works  located  in  an  adjoining  state  was 
included  in.  the  valuation  of  a  water  utility  upon  a  showing  that  no 
service  was  rendered  in  the  adjoining  state  and  that  there  was  no  likeli- 
hood of  such  service  heing  rendered. 

TahmUon  —  Water  rights  —  Bublic  to  henefit. 

d.  The  consumers  of  a  water  utility  should  benefit  to  some  extent 
from  the  proximity  of  the  utility  to  natural  sources  of  water  supply, 
and  springs  should  be  assigned  no  value  apart  from  the  value  of  the 
land  in  which  they  are  contained. 

Betum  —  Operating  eocpenaes  —  Income  tax. 

7.  Items  for  United  States  income  tax  are  properly  included  in 
the  operating  expenses  of  a  water  utility. 

Metum  —  Operating  expenses  —  Subsidiary  water  worhs, 

8.  A  water  utility  was  allowed  to  include  in  its  operating  expenses 
the  necessary  operating  expenses  and  taxes  incurred  in  securing  water 
from  a  subsidiary  water  works  located  in  an  adjoining  state  plus  inter- 
est on  the  investment  in  that  plant  at  the  rate  of  6  per  cent  per  annum. 

Betum  —  Operating  expenses  —  Estimates  of  future  expense, 

0.  A  water  utility  was  allowed  an  increased  amount  for  main- 
tenance of  an  office  in  a  large  city  on  account  of  the  increase  in  the 
cost  of  living,  but  the  estimate  for  materials  and  supplies  was  decreased 
in  anticipation  of  a  decline  in  prices. 

Betum  —  Water  —  Amount. 

10.  A  water  utility  was  allowed  a  return  of  8  per  cent. 
Bates  —  Water  —  Surcharge. 

11.  A  necessary  increase  in  water  rates  was  effected  by  placing  a 
surcharge  upon  existing  rates. 

Service  —  Water  —  Storage  reservoir. 

12.  A  water  utility  was  required  to  install  facilities  sufficient  to 
provide  for  the  storing  of  water  sufficient  for  at  least  30  days'  normal 
consumpticm.       y 

Betum  —  Basis  —  OontempUUed  im^^rovements* 

13.  A  public  utility  is  entitled  only  to  earnings  sufficient  for  re* 
turn  and  depreciation  upon  the  fair  value  of  its  property  used  and 
useful  in  its  public  service,  and  no  return  upon  contemplated  improve* 
ments  should  be  allowed. 


Betum  —  Operating  expenses  —  Coal  purchases. 

Statement  that  a  water  utility  should  effect  substantial  savings  in 
operating  expense  by  purchasing  its  coal  supply  at  the  low  prices  usually 
prevailing  during  the  summer  mcmths,  p.  668. 

ISeptember  7»  1921.] 

Appucation  for  revaluation  of  water  utility's  property  and 
for  increase  in  rates;  property  revalued  and  surcharge  author- 
ized. 
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Appearances :  A.  J.  Fox,  and  Sanders  and  Crockett,  for  appli- 
cant ;  John  R.  Dillard,  and  Russell  S.  Ritz,  for  the  respondent* 

WUes,  Commissioner:  In  this  case  the  applicant,  Bluefield 
Water  Works  &  Improvement  Company,  asks  the  Commission  to 
review  and  set  aside  its  findings  in  Case  No.  368,  decided  April 
34,  1917,  [P.U.R.1917E,  22]  fixing  the  fair  value  of  its  prop- 
erty  used  in  the  public  service,  at  $360,000,  and  to  authorize  such 
increases  in  water  rates  as  will  produce  suflScient  revenue  to  pay 
operating  expenses  and  taxes,  provide  for  depreciation  and  afford 
it  a  fair  return  not  only  upon  the  present  fair  value  of  its  prop- 
erty now  used  and  useful  in  its  public  service  business,  but  as 
well,  upon  the  estimated  cost  of  certain  proposed  improvements 
and  extensions  to  its  plant  and  property.  On  the  other  hand,  the 
respondent,  city  of  Bluefield,  asks  that  the  relief  sought  by  the 
applicant  be  denied  and  by  way  of  affirmative  relief  that  the  ap- 
plicant be  required  to  enlarge  and  improve  its  plant  and  equip- 
ment, so  as  to  afford  its  consumers  at  all  times  a  reasonably  ade- 
quate supply  of  pure  and  wholesome  water. 

The  applicant  alleges  that  its  rates  for  supplying  water  to  its 
consumers  in  the  city  of  Bluefield,  as  fixed  by  former  orders  of 
the  Conamission,  are  inadequate  and  insufficient  to  pay  operating 
expenses  and  taxes  and  the  sum  necessary  to  be  set  aside  for  de- 
preciation and  for  return  upon  the  fair  value  of  its  property  used 
in  the  public  service ;  that  the  sum  of  $360,000,  fixed  as  the  fair 
value  of  applicant's  property  by  orders  made  in  Case  No.  868  on 
April  24,  1917,  and  July  17,  1918,  was  arbitrary  and  without 
evidence  to  support  such  findings,  and  that  said  sum  is  grossly 
less  than  the  present  fair  value  of  its  property  and  constitutes  in 
effect  the  taking  of  its  property  without  due  process  of  law,  in 
violation  of  the  Fourteenth  Amendment  to  the  Federal  Consti- 
tution; and  that  said  finding  does  not  take  into  consideration 
additiotis,  betterments,  and  improvements  made  since  the  orders 
aforesaid  were  made. 

The  applicant  further  avers  that  its  present  water  supply  is 
inadequate  and  insufficient;  that  due  to  the  rapid  growth  and 
development  of  the  city  of  Bluefield  in  area  and  population,  the 
expenditure  of  a  large  sum  of  money  will  be  required  in  the 
immediate  future  in  the  way  of  extensions,  betterments  and  im- 
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provements  in  its  plant  and  equipment  in  order  to  secure  the  wa- 
ter necessary  to  afford  its  customers  an  adequate  supply,  and  that 
it  will  be  unable  to  obtain  the  funds  to  finance  such  improvements 
unless  such  rates  shall  be  fixed  as  will  afford  it  such  earnings  as 
shall  be  necessary  to  pay  all  operating  expenses  and  taxes,  pro- 
vide for  a  depreciation  reserve  and  return  upon  the  fair  value  of 
its  property,  but  as  well  a  return  upon  the  estimated  cost  of  such 
improvements. 

Applicant  prays  that  its  present  rate  of  40  cents  per  thousand 
gallons  for  the  first  2500  gallons,  and  30  cents  per  thousand  gal* 
Ions  for  all  in  excess  of  2500  gallons  furnished  its  consumers  dur- 
ing any  one  month,  be  increased  to  50  cents  per  thousand  gallons, 
and  that  certain  further  increases  be  allowed  in  its  special  con- 
tract rates  based  upon  a  guaranteed  monthly  minimum  rate;  and 
that  the  Commission  review  its  former  findings  as  to  the  present 
fair  value  of  applicant's  property  and  fix  the  present  fair  value 
thereof. 

The  answer  and  cross  petition  of  the  city  of  Bluefield  avers  that 
the  simi  of  $360,000,  fixed  as  the  value  of  applicant's  property  by 
the  orders  above  mentioned,  is  far  in  excess  of  the  present  fair 
value  of  said  property,  and  that  since  said  valuation,  property  re- 
moved and  discontinued  has  been  at  least  the  equivalent  in  value 
of  any  additions  made  by  the  applicant  since  said  valuation. 
And  by  way  of  cross  petition,  praying  for  affirmative  relief,  avers 
that  the  applicant  has  been  n^ligent  in  many  respects  in  the  per- 
formance of  its  duty  as  a  public  service  corporation,  and  that  it 
has  failed  and  refused  to  provide  itself  with  the  equipment  and 
the  water  supply  needed  to  afford  the  citizens  and  inhabitants  of 
the  city  of  Bluefield  with  adequate  fire  protection,  as  well  as  a 
sufficient  quantity  of  water  for  domestic  and  other  purposes ;  that 
the  applicant's  water  supply  is  not  only  insufficient  in  quantity 
but  the  same  has  been  permitted  to  become  impure  and  polluted, 
and  as  such  constitutes  a  menace  to  the  health  and  life  of  the  in- 
habitants of  said  city.  The  answer  prays  that  the  application  be 
dismissed ;  that  the  applicant  company  be  required  to  provide  it- 
telf  with  a  water  supply  at  all  times  sufficient  for  adequate  fire 
protection  and  all  other  purposes,  free  of  pollution,  and  pure  and 
wholesome,  and  that  the  Commission  direct  an  appraisal  and^re- 
valuation  of  the  property  of  applicant,  and  an  audit  of  its  hooka 
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of  axjcount.  To  this  answer  and  cross  petition  the  applicant 
replied,  admitting  a  shortage  of  water  during  unusually  dry 
weather,  but  denying  all  other  material  averments. 

Evidence  was  taken  upon  said  application,  answer  and  cross  pe- 
tition at  the  offices,  of  the  Commission  in  Charleston  on  January 
18,  1921,  and  at  Bluefield  on  May  20,  1921.  At  the  direction  of 
the  Commission,  an  inventory  and  appraisal  of  applicant's  prop- 
erty was  made  and  a  report  thereof  filed  in  evidence  by  W.  C. 
Gallaher,  chief  engineer,  and  an  audit  of  applicant's  books  of 
account  made  and  filed  in  evidence  by  H.  E.  Nease,  chief  statis- 
tician. At  the  instance  of  applicant,  an  inventory  and.  appraisal 
was  made  by  L.  R.  Howson,  of  the  engineering  firm  of  Alvord 
&  Burdick,  supplementing  the  inventory  and  appraisal  made  by 
John  W.  Alvord  and  heretofore  filed  in  Case  No.  368.  At  the 
conclusion  of  the  testimony  the  case  was  argued  by  counsel  and 
submitted. 

After  the  case  was  submitted,  an  investigation  was  made  by 
engineers  representing  the  water  company,  the  city  and  the  Com- 
mission, respectively,  for  the  purpose  of  ascertaining  applicant's 
water  supply  available  with  its  present  plant  and  equipment,  and 
of  suggesting  to  the  Commission  methods  of  increasing  this  supply 
by  storage  reservoirs  or  from  other  sources.  Reports  showing  the 
result  of  this  investigation  have  been  filed  by  the  Commission's 
engineers  and  by  W.  E.  Miller,  representing  the  city  of  Bluefield, 
recommending  the  erection  of  a  storage  reservoir  at  Ada  Springs, 
but  no  report  has  been  received  from  applicant's  engineers. 

VaituUion, 

In  Case  No.  368,  decided  on  the  24th  day  of  April,  1917, 
[P.U.R.1917E,  22]  an  inventory  and  appraisal  of  applicant's 
property  was  made  by  John  W.  Alvord,  of  the  firm  of  Alvord  & 
Burdick,  representing  the  applicant,  and  by  W.  E.  Miller,  an 
engineer  representing  the  city  of  Bluefield,  as  a  result  of  which 
Mr.  Alvord  found  the  then  fair  value  of  applicant's  property  to 
be  $540,000,  and  Mr.  Miller  found  the  fair  value  to  be  $392,000, 
the  method  of  valuation  in  each  case  being  reproduction  new, 
less  depreciation,  at  five  year  average  unit  prices.  At  that  time, 
as  shown  by  the  report  of  the  Commission's  statistician,  the  books 
of  the  company  showed  applicant's  gross  investment  since  its 
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organization  to  be  $407,882,  and  accrued  depreciation  charged 
off  $83,445,  leaving  net  investment  $324,437.  The  (Dommission, 
after  considering  each  of  these  engineer's  reports,  as  well  as  the 
report  of  its  statistician,  as  to  investment  cost,  fonnd  the  then 
present  fair  value  of  applicant's  property  to  be  $360,000.  These 
reports  were  filed  in  evidence  in  this  case. 

Since  that  time,  as  shown  by  the  reports  of  the  Commission's 
engineer  and  statistician,  the  applicant  has  made  additions  and 
betterments  to  its  plant  and  property,  as  follows : 

In  the  plant  of  the  Bluefield  Valley  Water  Works  Company,' a 
subsidiary  corporation,  located  in  the  state  of  Virginia,  and  con- 
structed for  the  purpose  of  supplying  water  to  the  Bluefield  plant 
from  Bailey  Springs,  approximately  $25,000. 

In  additions  and  improvements  to  its  Bluefield  plant  from  De- 
cember 31,  1915,  to  December  31,  1920,  $67,520.53.* 

The  report  filed  by  Mr.  Howson,  representing  the  firm  of  Al- 
vord  &  Burdick,  based  upon  unit  prices  averaged  over  the  period 
1910-1915,  on  the  basis  of  reproduction  new  less  depreciation  and 
including  the  property  of  the  Bluefield  Valley  Water  Works  Com- 
pany, shows  the  present  fair  value  of  applicant's  property  to  be 
$624,548,  and  its  reproduction  value  less  depreciation  based  on 
1920  prices,  $1,194,663.  From  these  figures  this  engineer  esti- 
mates the  present  fair  value  of  ,  applicant's  property  to  be 
$900,000. 

The  Commission  directed  its  engineer  to  make  an  inventory  and 
appraisal  of  applicant's  property  upon  the  following  basis: 

For  all  plants  constructed  prior  to  December  31,  1915,  on  the 
basis  of  reproduction  new  less  depreciation,  at  prices  prevailing 
during  the  year  1915,  to  which  should  be  added  for  all  plants 
constructed  since  December  31,  1915,  gross  investment  cost  less 
estimated  accrued  depreciation.  This  report  shows  the  depre- 
ciated value  of  applicant's  property,  as  of  December  31, 1920,  ex- 
clusive of  Bluefield  Valley  Works  and  without  including  any  al- 
lowance for  going  value  or  for  water  rights  set  up  in  the  appraisal 
of  Mr.  Howson,  to  be  $397,964.38. 

The  report  of  H.  £.  ITease,  the  Commission's  statistician,  filed 
on  March  1,  1921,  shows  the  gross  investment  in  applicant's 
properties  as  of  December  31,  1920,  as  carried  on  its  books,  less 
dq)reciation  charged  off,  to  be  $365,445.13;  that  as  of  December 
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31, 1915,  applicant's  investment  after  deducting  depreciation  was 
$324,427.38 ;  and  that  since  that  time  approximately  $69,000  has 
been  expended  for  additions  to  applicant's  properties  and  approxi- 
mately $28,000  charged  o£F  as  accrued  depreciation. 

To  summarize  the  various  valuations  given,  we  have  the  fol- 
lowing: 

Howson's  valuation  upon  the  basis  of  reproduction  new,  less  de- 
preciation, at  prewar  prices,  $624,548.00 

Howson's  valuation  on  the  basis  of  reproduction  new,  less  de- 
preciation, at  1920  prices,  $1,194,663.00. 

Howson's  estimated  present  fair  value  for  rate-making  pur- 
poses, $900,000.00. 

Gallaher*3  valuation  on  the  basis  of  reproduction  new,  less  de- 
preciation, on  the  basis  of  1915  prices,  plus  additions  to  capital 
made  since  December  31,  1915,  at  actual  cost,  excluding  plant  of 
Bluefield  Valley  Water  Works,  water  rights  and  going  value, 
4^397,964.38. 

lease's  report  of  investment  cost  less  depreciation,  $365,- 
445.13. 

Commission's  value  as  fixed  in  Case  No.  368  ($360,000)  plus 
gross  additions  to  capital  since  made  ($92,520.53)  (this  sum  in- 
<;ludes  value  of  plant  of  Bluefield  Valley  Works  at  $25,000), 
$452,520.53. 

The  statistician's  repoi^  filed  in  this  case  shows  that  the  appli- 
cant's total  gross  investment  since  its  organization,  including  its 
Bluefield  Valley  Water  Works  Plant,  amounts  to  about  $498,000, 
•and  that  against  this  investment  the  applicant  has  set  up  and 
-charged  off  as  accrued  depreciation  approximately  $110,000, 
leaving  a  net  investment  in  all  of  its  properties  of  approximately 
$388,000. 

The  applicant  claims  the  present  fair  value  of  its  property  is 
not  the  sum  of  reproduction  new  less  depreciation  based  either  on 
prewar  prices  or  upon  prices  prevailing  in  1920,  but  an  inter- 
mediate sum  which  its  witness  fixes  at  $900,000. 

[1]  Applicant's  plant  was  originally  constructed  more  than 
twenty  years  ago,  and  has  been  added  to  from  time  to  time  as  the 
progress  and  development  of  the  community  required.  For  this 
reason  it  would  be  unfair  to  its  consumers  to  use  as  a  basis  for 
present  fair  value  the  abnormal  prices  prevailing  during  the  re- 
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cent  war  period,  but  when,  as  in  this  case,  a  part  of  the  plant  ha» 
been  constructed  or  added  to  during  that  period,  in  fairness  to  the 
applicant,  consideration  must  be  given  to  the  cost  of  such  expen* 
ditures  made  to  meet  the  demands  of  the  public. 

Beproduction  new  less  depreciation  based  upon  average  prices 
for  the  period  of  1910-1915  as  adopted  by  Mr.  Howson,  should 
show  a  lower  valuation  than  reproduction  new  less  depreciation 
based  upon  average  prices  prevailing  in  the  year  1915,  yet,  in  this 
case,  we  observe  that  Mr.  Howson's  reproduction  value  is  in  round 
figures  $625,000,  and  Mr.  Gallaher's  value  is  in  round  figures^ 
$400,000,  a  difference  of  $225,000.  The  different  result  ob- 
tained by  these  engineers  can  be  to  some  extent  reconciled  by  the 
different  methods  used  in  applying  accrued  depreciation  and  by 
adding  to  Gallaher's  valuation  the  sums  included  in  Howson's 
valuations  for  water  rights,  paving  over  and  cutting  through 
mains,  difference  in  allowance  for  overheads,  including  prelimi- 
nary organization  and  development  cost,  going  value  and  the 
investment  in  Bluefield  Valley  Water  Works  plant. 

The  sum  of  approximately  $625,000  found  as  the  reproduction 
value  of  applicant's  property  by  Mr.  Howson,  includes  the  follow- 
ing items,  all,  or  a  part  of  which  are  not  included  in  the  report  of 
the  Commission's  engineer :  (The  figures  given  below  are  approx- 
imate.) 

Difference  in  depreciation  allowed   $49,000.00 

Preliminary  organization  and  development  cost 1-1  500.00 

Bluefield  Valley  Water  Works  Plant 25,000.00 

Water  rights    60,000.00 

Excess  overhead  costs » 39,000.00 

Paving  over  mains 28,500.00 

Total    $204,000.00 

If  these  items  are  deducted  from  Howson's  total  valuation  of 
$625,000,  it  would  be  reduced  to  $421,000,  or  a  difference  of  ap- 
proximately $25,000  over  the  value  found  by  Gallaher,  which 
difference  is  made  up  of  various  small  items. 

[2]  In  the  Gallaher  valuation,  13  per  cent  is  allowed  for  over- 
head cost,  which,  taking  into  consideration  the  piecemeal  con- 
struction of  this  plant,  seems  liberal,  as  many  of  such  overhead 
costs,  such  as  engineering  and  superintendence,  administration 
and  legal  and  general  contingent  costs  and  interest  during  con- 
struction, were  in  all  likelihood  included  in  operating  costs  and 
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paid  as  such.  Applicant's  claim  for  cost  for  cutting  and  replac- 
ing pavement  in  laying  mains,  should  not  be  allowed,  unless  the 
evidence  discloses  that  such  expense  was  actually  incurred.  In 
this  case  the  plant  was  built  with  the  growth  of  the  town,  and  in 
practicaDy  every  case  the  mains  were  laid  before  paving  was  done. 

Going  Value. 

[3]  That  going  value,  that  is,  the  difference  in  value  between 
a  going  concern  with  an  established  business,  and  a  plant  com- 
pletely assembled  but  without  customers,  is  an  element  of  value 
which  must  be  taken  into  consideration  in  arriving  at  the  fair 
value  of  the  property  of  a  utility  for  rate-making  purposes,  is  no 
longer  open  to  question.  Such  value  must  be  fixed  in  a  more  or 
less  arbitrary  way,  yet,  based  upon  all  pertinent  facts  and  circum- 
stances in  each  particular  case.  In  this  case  we  are  of  opinion 
that  an  allowance  of  10  per  cent  for  this  element  of  value  is  not 
excessive. 

Working  Capital. 

[4]  Working  capital  consists^  of  the  cash  required  to  be  kept  in 
bank  to  meet  the  current  demands  of  the  utility  and  the  stores 
and  supplies  kept  on  hand  for  current  use  in  the  operation  of  its 
plant.  In  this  case  we  have  accepted  as  a  basis  for  working  capi- 
tal the  value  of  material  and  supplies  as  shown  by  applicant's  bal- 
ance sheets,  plus  onereighth  of  its  annual  operating  expenses.  Ap- 
plicant's bills  are  not  collected  in  advance  and  appear  to  be  ren- 
dered on  the  first  of  the  month  following  that  in  which  the  service 
is  rendered.  From  which  we  assume  that  the  average  delay  in 
payment  from  the  beginning  of  the  service  is  approximately  six 
weeks.  During  this  time  current  bills  must  be  paid  and  suflScient 
cash  must  be  kept  on  hand  to  meet  current  demands  while  custom- 
ers' bills  remain  unpaid.  The  facts  in  this  case  indicate  that  an 
allowance  of  $10,000  should  be  made  for  working  capital 

Bluefield  Valley  Water  Works. 

[5]  The  value  of  Bluefield  Valley  Water  Works  was  excluded 
from  the  value  of  the  applicant's  property  on  a  former  rate  hear- 
ing upon  applicant's  representation  that  this  plant  was  located  in 
the  state  of  Virginia,  a  public  utility  under  the  laws  of  that  state, 
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and  bound  to  render  service  to  the  public  of  that  state  when  re- 
quired. (Our  experience  has  shown  that  no  service  is  rendered 
by  this  company  except  to  the  applicant,  and  that  there  is  no  likeli- 
hood of  service  being  rendered  by  this  company  other  than  to  the 
applicant,  and  inasmuch  as  this  property  is  wholly  owned  by  ap- 
plicant it^  value  should  be  included  in  the  applicant's  rate  base.) 

Water  Bights. 

[6]  The  applicant's  water  supply  is  obtained  from  a  number 
of  springs  in  the  vicinity  of  Bluefield.  Messrs.  Alvord  k  Howson 
place  a  value  upon  these  springs,  in  addition  to  the  value  of  the 
land  and  cost  of  development,  of  approximately  $60,000  as  repre- 
senting the  value  of  the  water  rights  appurtenant  to  the  owner- 
ship of  the  springs.  The  basis  of  this  value  is  the  difference  be- 
tween the  cost  of  obtaining  applicant's  water  supply  from  these 
springs  and  the  next  most  available  source.  Mr.  Miller,  engineer 
for  the  city  of  Bluefield,  places  no  value  upon  these  springs  for 
"water  rights"  and  the  Commission's  engineer  leaves  the  question 
open  as  one  proper  for  detemiination  by  the  Commission.  Ap- 
plicant's next  most  available  source  of  water  supply  is  shown  to  be 
Bluestone  river,  and  the  value  of  water  rights  in  these  springs  was 
obtained  by  comparing  costs  of  securing  water  from  this  river  with 
the  cost  of  operating  the  springs.  The  evidence  in  this  case  shows 
that  the  natural  flow  of  the  springs  is  insufficient  to  meet  the 
applicant's  year  round  requirements  without  the  construction  of 
tanks  or  storage  reservoirs  to  impound  and  store  the  surplus 
water  produced  in  the  rainy  season.  This  construction,  it  is 
shown,  will  entail  large  additional  investment  and  a  substantial 
increase  in  operating  expenses.  So,  from  the  development  of 
this  situation  it  may  now  appear  upon  further  investigation  that 
a  plant  constructed  to  obtain  water  for  the  city  of  Bluefield  from 
Bluestone  river  could  be  built  and  operated  more  advantageously 
from  the  standpoint  of  water  supply  and  investment  and  operat- 
ing costs  than  applicant's  present  plant 

Aside  from  this  phase  of  the  subject,  it  is  very  hard  to  disasso- 
ciate the  value  of  water  from  the  value  of  the  land  in  which  it  is 
contained.  The  value  of  the  land  in  which  these  springs  are  found 
has  been  included  in  Gallaher's  report,  based  upon  the  opinion  of 
the  persons  familiar  with  the  value  of  real  estate  in  Bluefield  and 
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vicinity;  this  value  is  largely  in  excess  of  the  original  investment 
cost  of  the  land.  Furthermore,  without  a  population  to  use  it,  this 
water  supply  would  be  valueless.  Water  is  a  necessity.  Its  exist- 
ence or  nonexistence  influences  the  location  of  centos  of  popu- 
lation«  The  public  the  applicant  serves  is  entitled  to  some  bene- 
fit from  its  proximity  to  this  natural  resource.  From  the  evidence 
before  us,  we  are  unable  to  say  that  these  springs  have  any  value 
apart  from  the  value  of  the  land  in  which  the  same  are  contained, 
without  invading  the  realm  of  speculation  and  conjecture.  As 
that  value  has  been  allowed,  no  additional  value  will  be  given 
water  rights  as  such  in  this  case. 

We  turn  now  to  the  application  of  our  conclusions  to  the  ques- 
tion of  the  present  fair  value  of  applicant's  property  used  and 
useful  in  its  public  service. 

Gallaher  reports  that  his  physical  examinations  of  applicant's 
property  shows  it  to  be  in  81  per  cent  condition — ^that  the  actual 
depreciation  is  but  19  per  cent  of  its  value  new.  Applying  this 
percentage  to  applicant's  gross  investment  cost  of  about  $500,000 
leaves  a  present  sound  value  of  $405,000.  If  to  this  sum  is  added 
an  allowance  for  going  value  and  working  capital,  we  find  the 
present  fair  value  on  the  basis  of  investment  cost  less  actual  de- 
preciation to  be  about  $455,000. 

Accepting  Mr.  Howson's  report  of  reproduction  value,  ad- 
justed as  above  shown  to  $425,000  and  adding  allowance  for 
goiiig  value  and  working  capital,  the  result  is  $477,500. 

To  adopt  the  method  shown  by  Gallaher's  report  and  adding  to 
the  value  so  found  the  value  of  the  plant  of.  Bluefield  Valley  Wa- 
ter Works  Company  and  for  going  value  and  working  capital,  the 
present  fair  value  of  applicant's  property  is  approximately 
4i460,000. 

After  maturely  and  carefully  considering  the  various  methods 
presented  for  the  ascertainment  of  fair  value  and  giving  such 
weight  as  seems  proper  to  every  element  involved  and  all  the  facts 
and  circumstances  disclosed  by  the  record,  we  are  of  opinion  to 
and  do  fix  the  present  fair  value  of  the  property  of  the  Bluefield 
Water  Works  and  Development  Company,  used  and  useful  in  its 
public  service  business,  as  of  December  31,  1920,  at  $460,000. 
Income  and  Operaiing  Expenses. 

The  applicant  filed  as  exhibits,  Howson  1  to  7,  an  analysis  of  its 
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incixne  and  operating  expenses  for  the  years  1915  to  1920,  inclu- 
sive, showing  total  net  earnings  foi  the  period  of  $104,670,  or  an 
average  of  $17,445  per  year  and  the  equivalent  of  a  return  of  4.85 
per  cent  upon  the  valuation  of  $360,000,  fixed  by  the  Commissian 
in  Case  No.  368  [P.U.R1917E>  22].  The  applicant's  operating 
statistics  for  the  years  1915  to  1918,  inclusive,  having  been  ex- 
amined and  considered  in  former  rate  application,  we  shall,  there- 
fore, confine  ourselves  in  this  case  to  an  examination  of  appli- 
cant's operating  experience  as  disclosed  by  these  figures  for  thcj 
years  1919  and  1920  as  furnishing  the  best  evidence  of  its  proba- 
ble future  experience.  According  to  applicant's  method  of  ac* 
counting,  its  total  gross  revenue  for  the  year  1919  was  $67,702^ 
and  total  operating  expenses  $47,948,  leaving  net  eanungs  for 
the  year  of  $19,754,  applicable  for  depreciation  and  return  upon 
investment.  For  the  year  1920  applicant's  gross  revenue  wai^ 
$79,813  and  its  operating  expenses  $61,068,  leaving  as  net  reve 
nue  $18,135  applicable  for  depreciation  and  return  upon  invest- 
ment. We  held  in  Case  No.  895  (In  Ke  Application  Bluefield 
Water  Works  &  Improvement  Company,  decided  December  31, 
1919)  that  upon  the  basis  of  fair  value  fixed  in  Case  No.  368 
of  $360,000  the  applicant  was  entitled  to  earn  for  return  and 
depreciation  8  per  cent  upon  said  fair  value,  or  the  sum  of 
$28,800  annually.  It,  therefore,  appears  that  upon  the  showing 
as  made  by  applicant,  its  earnings  for  the  years  1919  and  1920 
have  been  inadequate  to  afford  the  return  contemplated  by  the 
decision  of  the  Commission  in  Case  No.  865. 

In  the  report  <^  H.  £.  Nease,  Commission's  statistician,  filed  in 
this  case  on  March  1,  1921,  certain  adjustments  and  corrections 
are  made  in  applicant's  statement  of  income  and  operating  ex- 
penses as  shown  by  its  books  for  th^  years  1919  and  1920,  and  as 
reported  by  said  statistician,  applicant's  income  and  operating  ex- 
penses for  these  years  are  as  follows : 


1919. 


1920. 


Total  income   

Total  expanses 

Net  operating  income 


$66,521.33 
38,306.77 


$78,004.81 
49,539.83 


$27,716,661 


$28,465.00 


This  result  is  obtained  by  deducting  f rcnn  applicant's  statement 
of  gross  income,  the  items  of  interest  and  rent  on  Bailey  Farm^ 
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and  by  deducting  from  applicant's  statement  of  total  expenses,  the 
following:  From  the  item  "water  purchased/'  the  difference  be- 
tween the  amount  carried  on  the  books  of  the  applicant  and  the 
actual  volume  of  water  supplied  by  Bluefield  Valley  Water  Works 
Company  at  the  rate  of  5  per  cent  per  thousand  gallons.  From 
the  item  "Philadelphia  office  expense/'  the  difference  between 
$5,200,  the  amount  charged,  and  $1,500,  the  amount  allowed  by 
the  Commission  in  Case  No.  368;  also  deducting  the  whole 
amount  included  in  expense  for  "TJ.  S.  income  tax"  and  one-half 
the  amount  included  for  "amortization  of  rate  case,"  a  total  in  the 
case  of  1930  of  $11,528.66,  deducted  from  expense,  and  $1,218.97 
deducted  from  income. 

[7,  8]  We  agree  with  the  statistician's  conclusions,  except  as  to 
the  items  of  United  States  income  tax  and  deductions  for  water 
purchased.  The  Commission  has  heretofore  held  that  normal  in- 
come tax,  whether  state  or  Federal,  is  properly  included  as  an 
operating  expense;  and  while  in  a  former  case  the  Conmiission 
held  that  5  per  cent  per  thousand  gallons  afforded  sufficient  return 
for  the  service  rendered  the  applicant  by  the  Bluefield  Valley  Wa- 
ter Works  Company,  that  conclusion  was  based  upon  conditions 
then  prevailing.  The  Commission  now  being  of  opinion  that  for 
the  water  furnished  by  the  Bluefield  Valley  Water  Works  Com- 
pany the  applicant  should  charge  to  cost  oi  operation  the  necessary 
operating  expenses  and  taxes  incurred  in  furnishing  such  water 
plus  interest  on  the  investment  in  that  plant  at  the  rate  of  6  per 
cent  per  annum.  These  changes  would  reduce  the  net  operating 
income  as  found  by  the  statistician  for  the  year  1920  to  the 
extent  of  approximately  $3,000. 

In  this  case,  however,  we  are  not  so  much  concerned  with  the 
method  of  bookkeeping  employed  by  the  applicant  in  keeping  its 
accounts  as  in  determining  what  rates  will  be  required  to  afford  it 
sufficient  revenue  to  pay  all  necessary  and  proper  operating  ex- 
penses and  taxes  and  to  provide  for  depreciation  and  a  fair  return 
upon  the  fair  value  of  its  property. 

In  our  examination  of  applicant's  operating  expenses  for  the 
year  1920  we  find  that  the  applicant  paid  for  labor,  including  the 
salaries  of  its  engineers  and  firemen,  $12,870,  The  salaries  of 
engineers  and  firemen  rose  from  $2,276  in  1918  to  $4,076  in 
1919,  and  to  $5,684  in  1920,  or  more  than  100  per  cent  since 
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1918.  There  was  also  a  large  increase  in  other  labor  costs  in  1920 
over  preceding  years.  Labor  costs  are  now  everywhere  being  re- 
duced^ and  in  forecasting  applicant's  labor  costs  for  1921  and 
1922,  we  anticipate  there  will  be  a  reduction  in  labor  cost  for  the 
same  service  of  at  least  from  15  to  20  per  cent,  resulting  in  a  re- 
duction  of  operating  costs  of  from  $1,800  to  $2,400  on  account  of 
the  item  of  labor. 

During  the  year  1920  the  applicant  used  in  the  operation  of  ita 
plant  16,556  tons  of  coal,  for  which  it  paid  $8,321,  or  an  average 
of  over  five  dollars  per  ton.  It  is  in  evidence  that  applicant  is- 
now  buying  its  coal  on  the  basis  of  market  price  ascertained  on  the 
25th  day  of  each  month,  and  that  such  coal  is  costing  about  $3.60 
per  ton  at  the  mine,  and  that  the  freight  rate  is  $1.54  per  ton.  At 
present  market  prices  the  best  grade  of  Pocahontas  coal  can  be 
purchased  at  $2.50  per  ton  or  less,  and  if  to  this  is  added  the 
freight  rate  of  $1.54  per  ton,  applicant's  coal  cost  should  not  ex- 
ceed $4  per  ton  at  the  plant  The  difference  in  applicant's  coal 
cost  for  1921  over  1920  should  be  at  least  $1,500.  We  do  not  de- 
sire  to  invade  the  province  of  the  management  in  suggesting^ 
methods  of  conducting  its  business,  but  it  is  apparent  that  a  sub- 
stantial  saving  could  be  effected  if  its  coal  supply  were  bought  and 
stored  at  the  low  prices  usually  prevailing  during  the  summer 
months,  or  purchased  under  contract  upon  the  basis  of  cost  of  pro- 
duction plus  a  certain  percentage  for  profit  to  the  producer. 

To  the  cost  of  water  purchased  as  shown  in  applicant's  state- 
ment for  1920  is  added-  $1,440  as  the  equivalent  of  a  return  of  ft 
per  cent  upon  $24,000,  the  cost  of  the  investment  in  said  plant 
Since,  as  we  have  before  stated,  we  are  including  the  value  of  this^ 
plant  in  applicant's  rate  base  in  arriving  at  the  sum  necessary  for 
operating  expenses,  we  shall  take  this  into  consideration  in  com- 
paring operating  expenses  of  the  future  with  applicant's  ex- 
perience for  1920. 

[9]  In  applicant's  statement  of  operating  expenses  for  1920  iff 
included  $4,800  for  salaries  of  Philadelphia  office,  and  $400  for 
rent  of  this  office.  In  Case  Ko.  368  the  Commission  held  this 
charge  to  be  excessive  for  the  service  rendered  and  allowed  for  this 
purpose,  as  an  operating  expense,  and  as  reasonable  compensation 
for  said  service,  the  sum  of  $1,500.  On  account  of  the  increase  m 
the  cost  of  living  since  this  item  of  expense  was  considered  by  the 
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Commission,  we  are  of  opinion  to  increase  the  allowance  for  ex- 
penses of  Philadelphia  office,  including  rent  and  salary,  to  $2,400. 
In  applicant's  statement  of  operating  expenses  for  1920  is  in- 
cluded an  item  of  $2,910  for  amortization  of  expense  of  rate  case. 
This  expense  was  incurred  in  Case  No.  368,  wherein  a  complete 
inventory  and  appraisal  of  applicant's  property  was  made,  and  in 
considering  this  item  in  a  former  case  we  held  that  the  expense  of 
this  case  should  be  amortized  over  a  period  of  ten  years  instead  of 
five  years  as  claimed  by  the  applicant.  The  work  done  in  that  case 
was  of  permanent  value  to  the  applicant  and  will  not  be  required 
to  be  duplicated  in  the  future.  For  that  reason  we  adhere  to  our 
former  decision  and  reduce  operating  expenses  for  amortization  of 
rate  case  one  half  of  the  amount  included  in  applicant's  state- 
ment. In  1920  applicant  expended  for  materials  and  supplies 
used  in  the  operation  of  its  plant  a  sum  in  excess  of  $3,500,  and 
as  the  price  of  the  character  of  the  materials  and  supplies  used  by 
the  applicant  in  1920  have  sustained  a  very  substantial  decline, 
we  shall  anticipate  a  reduction  of  expense  from  this  source  of  at 
least  20  per  cent  or  approximately  $700. 

To  summarize  our  conclusion  as  to  probable  reduction  in  ex- 
penses of  1921  and  1922  over  1920,  we  obtain  the  following: 

Labor   $2,400.00 

Coal    1,500.00 

Interest  on  investment  in  Bluefield  Valley  Water  Works  Company  1,440.00 

Reduction  in  expenses  of  Philadelphia  office   2,S00.0O 

Reduction  in  rate  case  expense  1,460.00 

Reduction  in  the  cost  of  materials  and  supplies 700.00 

Total    $10,290.00 

The  only  item  of  expense  which  we  anticipate  will  increase  for 
1921  over  1920  is  that  of  taxes.  Applicant's  taxes  for  1920 
amounted  to  $9,056.  Due  to  the  enactment  of  the  Gross  Sales  Tax 
and  the  general  increase  in  taxes,  we  anticipate  that  applicant's 
taxes  for  1920  will  be  approximately  $10,000,  and  an  increase  of 
approximately  $950  will  be  allowed  for  this  item. 

From  the  foregoing  figures  it  will  be  observed  that  applicant's 
operating  expenses  for  the  year  1921  and  subsequent  years  should 
be  approximately  $10,000  less  than  its  expenses  as  shown  by  its 
statement  for  the  year  1920. 

Applicant's  gross  income  for  the  year  1920,  excluding  interest 
and  rent  on  Bailey  Farm,  was  in  round  figures  $78,000.    Due  to 
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the  natural  growth  of  the  city  and  the  consequent  increasfe  in  the 
oonsumption  of  water,  we  anticipate  that  this  gross  income,  at 
present  rates,  for  1921,  will  be  approximately  $80,000.  Based 
upon  the  figures  above  given  for  applicant's  operating  expense  for 
1920,  we  are  of  opinion  that  applicant's  necessary  operating  ex- 
penses and  taxes  for  the  year  1921  will  not  exceed  $53,000,  leav- 
ing a  net  operating  income  for  the  year,  at  present  rates,  of  $27,- 
000,  the  equivalent  of  a  return  of  6.87  per  cent  upon  the  sum  of 
$460,000,  the  fair  value  of  applicant's  property  as  herein  fixed. 
In  order  to  earn  8  per  cent  upon  the  fair  value  of  its  properly  for 
return  and  depreciation,  applicant's  net  operating  income  should 
be  approximately  $37,000,  indicating  that  applicant's  present 
rates  are  insufficient  to  afford  it  a  return  of  8  per  cent  upon  the 
fair  value  of  its  property  to  the  extent  of  $10,000. 

In  concluding  the  subject  of  income  and  operating  expenses,  we 
feel  constrained  to  point  out  that  the  time  has  now  come,  when  in 
the  normal  case  utilities  in  West  Virginia  must  prepare  for  a  re- 
duction of  rates  corresponding  to  the  decline  in  the  cost  of  ma- 
terials and  labor  entering  into  the  cost  of  operation. 

Water  Rates. 

The  following  table  shows  applicant's  present  rates,  the  rates 
proposed  to  be  put  into  effect  by  this  application  and  the  per- 
centage of  increase  proposed  in  each  item  of  its  schedule.  (The 
figures  given  are  in  terms  of  thousand  gallons.) 


Present. 

Proposed. 

Per  Cent  of 
Increase. 

First  2500   

404 

204 
1S4 
16# 

604 
604 

304 
264 
204 
104 

25% 

All  over  2600 

66%% 
20% 

Special  contract  monthly  minimum: 
$6.75    

20.00    

26% 

64.00    

»H% 

128.00    

The  application  proposes  no  increase  in  rates  for  public  and 
private  fire  protection,  revenue  from  this  source  being  $15,880  for 
the  year  1920. 

[10]  If  we  are  correct  in  our  assumption  that  the  applicant's 
gross  revenue  for  1921  will  amount  to  $80,000,  th«i  the  addition- 
al revenue  required  by  the  applicant  in  order  to  enable  it  to  earn 
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a  return  of  8  per  cent  upon  the  fair  value  of  its  property,  would, 
under  this  application,  be  applied  to  consumers  now  paying  gross 
revenue  of  approximately  $64,000  per  year,  the  equivalent  of  an 
increase  to  these  consumers  of  approximately  16  per  cent. 

[11]  The  evidence  does  not  disclose  the  number  of  applicant's 
consimaers,  how  the  same  are  classified  or  the  revenue  derived 
from  each  class,  hence  we  are  unable  to  determine  the  revenue  that 
will  be  realized  by  the  rates  proposed  to  be  put  into  effect  by  the 
applicant  or  whether  such  proposed  increases  are  equitably  ad- 
justed as  between  its  various  classes  of  consumers.  But  in  order 
to  afford  the  applicant  the  additional  revenue  required  to  enable 
it  to  earn  a  reasonable  return  upon  the  value  of  its  property,  we 
are  of  opinion  to  allow  the  applicant  to  surcharge  its  present 
rates,  except  for  public  and  private  fire  protection,  and  its  mini- 
mum rates,  by  adding  to  its  monthly  bills  a  sum  equivalent  to  16 
per  cent  of  the  amount  thereof ;  but  the  applicant  will  be  required 
to  forthwith  furnish  us  such  additional  information  as  we  may 
deem  necessary  to  enable  us  to  fix  such  rates  to  the  applicant's 
several  classes  of  consumers  as  will  equitably  distribute  between 
them  the  increased  revenue  required. 

Waier  Supply  Service. 

As  we  have  before  stated,  applicant's  water  supply  is  obtained 
frem  a  number  of  springs  located  in  the  vicinity  of  Bluefield. 
Under  normal  conditions  these  springs  afford  a  sufficient  volume 
of  water  for  the  present  needs  of  the  city  of  Bluefield.  During  the 
wet  season  the  supply  is  more  than  sufficient  and  a  large  volume  of 
water  produced  by  the  springs  is  not  used,  but  during  the  dry 
season  and  in  very  cold  weather  the  springs  do  not  produce  suf- 
ficient water  for  adequate  fire  protection,  or  even  ordinary  domes- 
tic consumption.  The  protests  and  objections  of  the  city  of  Blue- 
field  to  the  rates  proposed  by  Me  applicant  has  been  more  largely 
inspired  by  insufficient  quantity  of  water  and  the  consequent  poor 
service  rendered  by  the  applicant  rather  than  any  disposition  to 
prevent  the  applicant  fr«m  securing  rates  affording  it  a  fair 
return  upon  the  fair  value  of  its  property. 

At  the  instance  and  suggestion  of  the  Commission,  a  survey  and 
investigation  was  made  by  engineers  representing  the  Commis- 
sion, the  city  of  Bluefield  and  the  water  company,  respectively, 
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with  the  view  of  ascertaining  what  could  or  should  be  done  in  or- 
der to  enable  the  company  to  increase  its  water  supply  so  as  to 
aiford  the  city  of  Bluefield  adequate  fire  protection  and  sufficient 
water  at  all  times  for  domestic  and  other  purposes.  A  report  has 
been  made  by  the  Commission's  engineer  and  the  engineer  for  the 
city  of  Bluefield,  showing  the  result  of  this  investigation,  from 
which  it  appears  that  the  springs  now  used  by  the  water  company 
is  the  only  practicable,  available  source  of  supply  and  tiiat  this 
supply  can  only  be  increased  by  building  storage  reservoirs  or 
erecting  tanks  to  impound  the  surplus  water  produced  by  these 
springs  in  wet  weather  for  use  during  periods  of  scarcity.  These 
engineers  recommend  the  installation  of  an  additional  pumping 
unit  at  Ada  Springs  and  Bailey  Springs,  and  the  erection  of  a 
storage  reservoir  at  Ada  Springs,  of  sufficient  size  and  capacity  to 
conserve  water  wasted  from  these  springs  during  the  wet  season  as 
a  reserve  for  periods  of  shortage.  The  applicant's  gravity  tanks 
or  reservoirs  have  a  capacity  of  about  1,700,000  gallons,  but 
little  more  than  the  average  daily  normal  consumption  of  water 
in  Bluefield.  In  addition  to  these  tanks  the  applicant  maintains  a 
storage  reservoir  at  Ada  Springs  of  a  capacity  of  about  twenty 
million  gallons,  sufficient  for  about  fifteen  days'  normal  consump- 
tion. 

The  report  further  shows  that  the  water  company's  plans  con- 
templates the  erection  of  a  storage  reservoir  or  dam  at  Ada 
Springs,  of  a  capacity  of  more  than  600,000,000  gallons,  pro- 
vided it  shall  be  developed  that  such  plan  is  feasible.  The  pres- 
ent or  prospective  rate  of  water  consumption  for  the  city  of  Blue- 
field  does  not  justify  the  expenditure  required  for  a  storage 
reservoir  of  this  capacity,  but  it  does  appear  that  additional  stor- 
age capacity  is  imperative.  In  our  opinion  additional  storage 
capacity  sufficient  for  thirty  days'  normal  requirements  will  for 
the  present  and  immediate  future  afford  an  adequate  supply  of 
water  not  only  for  all  domestic  and  industrial  purposes  but  for 
fire  protection  as  well. 

[12]  The  water  company  will  be  required  to  install  an  addi- 
tional pumping  unit  at  Ada  Station  and  Bailey  Springs  Station 
as  recommended  in  said  report;  to  move  its  Bland  street  tank 
from  its  present  location  to  a  higher  elevation,  and  to  provide 
by  additional  tanks  or  storage  reservoir  for  the  storing  of  water 
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in  excess  of  its  present  capacity  sufficient  for  at  least  thirty 
days'  normal  consumption  for  all  purposes  in  the  city  of  Blue- 
field.  The  water  company  shall  submit,  for  the  approval  of  the 
Commission  on  or  before  the  15th  day  of  October,  1921,  plans 
and  specifications  for  the  work  herein  required  to  be  done,  and 
when  said  plans  shall  have  been  approved  the  said  work  shall  be 
commenced  at  once  and  pushed  to  completion  as  rapidly  as  prac- 
ticable. The  surcharge  in  rates  herein  allowed  shall  become 
effective  as  of  the  first  day  of  September,  1921,  as  to  all  flat  rate 
consumers,  and  from  and  after  meter  readings  in  the  month  of 
August  for  aU  meter  consumers,  and  shall  continue  and  remain 
in  effect  until  the  first  day  of  November,  1921,  unless  sooner  sus- 
pended, changed,  modified  or  extended  by  subsequent  order  here- 
in; and  the  failure  of  the  applicant  to,  in  all  respects,  comply 
with  the  requirements  of  this  order  will  be  regarded  by  the 
Commission  as  sufficient  reason  for  the  suspension  of  the  rate 
increase  herein  allowed. 

[13]  It  is  urged  by  the  applicant  that  such  rates  should  be 
allowed  as  will  not  only  provide  sufficient  revenue  to  pay  operat- 
ing expenses  and  taxes  and  provide  for  depreciation  and  return 
upon  the  present  fair  value  of  applicant's  property,  but  as  well, 
pay  a  fair  return  upon  the  investment  necessary  to  construct  and 
install  the  improvements  herein  required.  This  position  is  not 
tenable.  The  applicant  is  only  entitled  to  earnings  sufficient  for 
return  and  depreciation  upon  the  fair  value  of  its  property  used 
and  useful  in  the  public  service.  Provision  for  return  and  de- 
preciation upon  future  investments  will  be  made  by  rate  in« 
creases,  if  necessary,  when  such  improvements  have  been  made 
and  put  into  the  service  of  the  public. 

An  order  will  be  entered  in  accordance  with  our  conclusions 

88  herein  announced. 
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HAEBISON  ELECTRIC  COMPANY 

V. 

CITIZENS'  ICE  &  STORAGE  COMPANY. 

[No.  95.1 
(—  Ark.  — ,  232  S.  W.  932.) 

Mtatea  —  Schedules  —  FUing  of  notice, 

1.  A  statute  providing  that  a  public  utility  shall  not  change  its 
rates  except  after  thirty  days'  notice  to  the  Commission  and  the  public 
hut  specifying  no  method  of  giving  such  notice,  is  satisfied  by  the  fil« 
ing  of  the  new  schedule  with  the  Commission;  and  a  provision  of  the 
statute  with  reference  to  the  length  of  time  for  publishing  legal  notices 
is  not  applicable. 

Batea  —  Schedules  —  Filing  of  notice, 

2.  Rates  filed  with  the  Arkansas  Commission  become  effective  upon 
the  maturity  of  the  period  of  thirty  days  specified  in  the  statutes  with- 
out the  necessity  of  a  Commission  order,  unless  there  is  an  order  sus- 
pending the  rates  pending  a  hearing. 

Bates  —  Schedules  —  Filing  an  effect  —  Contrads, 

3.  A  rate  schedule  filed  with  the  Commission  supersedes  any  con- 
tractual rate  theretofore  established  between  a  public  utility  and  its 
eostomers,  since  there  could  be  no  valid  contract  as  against  the  power 
•I  public  control  by  the  Commission. 

[July  11,  1921.1 

Appbal  from  a  chancery  court  order  enjoining  an  electric 
company  from  discontinuing  service;  order  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  dismissing  the 
complaint 

Appearances:  C.  A.  Fuller,  of  Eureka  Springs,  for  appel- 
lant; Guy  L.  Trimble^  of  Harrison,  for  appellee. 

McCulloch,  C.  J. :  Appellant  is  a  domestic  corporation  own- 
ing and  operating  the  electric  light  plant  at  Harrison,  Arkansas, 
and  appellee.  Citizens'  Ice  &  Storage  Company,  is  an  industrial 
consumer  of  electric  current,  and  a  patron  of  appellant.  Ap- 
pellee claims  the  right  under  a  contract  with  appellant's  prede- 
cessor to  obtain  electric  current  for  its  manufacturing  plant  at 
the  maximum  rate  of  $400  per  month.  Appellant  changed  the 
rate  on  April  1,  1920,  after  having  filed  the  same  with  the  Cor- 
poration Commission,  but  appellee  refused  to  pay  the  increased 

P.U.R.1921E. 


Digitized  by 


Google 


HARRISON  ELECTRIC  CO.  ▼.  CITIZENS'  ICE  Sl  STOR.  CO.  675 

rate.  Appellant  then  cut  off  the  supply  of  electric  current,  and 
appellee  instituted  this  action  in  the  chancery  court  of  Boone 
county  to  enjoin  appellant  from  cutting  off  the  current,  and  to  re* 
cover  damages  in  the  sum  of  $2,000  for  the  interference  with  its 
husiness  in  cutting  off  the  current.  Appellant  answered,  setting 
up  its  change  of  rates  pursuant  to  the  statutes  and  under  author- 
ity from  the  Corporation  Commission.  On  the  final  hearing  of 
the  cause  the  chancery  court  decided  that  the  change  of  rates  was 
void,  for  the  reason  that  proper  notice  had  not  been  given  by  ap- 
pellant in  accordance  with  the  statute,  and  rendered  a  decree  in 
favor  of  appellee,  enjoining  appellant  from  maintaining  the  in- 
creased rates,  and  for  the  recovery  of  damages  in  the  sum  of 
$100. 

[1]  The  contention  of  appellee  in  support  of  the  court's  decree 
is  that  the  statute  creating  the  Corporation  Commission  and  con- 
ferring jurisdiction  over  public  utilities  requires  that  before  a 
rate  can  be  changed  there  must  be  an  affirmative  order  by  the 
Commission  authorizing  it,  and  that  there  must  be  a  notice  pub- 
lished weekly  for  thirty  days,  and  that  the  statute  was  not  com- 
plied with  in  either  of  these  respects.  We  think  that  this  is  not 
the  proper  construction  of  the  statute.  Crawford  &  Moses' 
Digest,  chapter  37 ;  Acts  1919,  p.  411.  The  statute  confers  juris- 
diction on  the  Commission  over  all  public  utilities  in  the  state, 
with  power  to  control  and  regulate  rates  of  charges  and  other 
matters  in  connection  with  service  to  the  public.  Section  7  of 
the  act  of  1919,  which  is  §  1612  of  Crawford  &  Moses*  Digest^ 
reads  as  follows : 

*^o  person,  firm,  or  corporation  subject  to  the  provisions  of 
this  act,  shall  modify,  change,  cancel,  or  annul  any  rate,  joint 
rates,  fares,  classifications,  charge  or  rental,  except  after  thirty 
days'  notice  to  the  Commission  and  the  public,  which  shall  plain- 
ly state  the  changes  proposed  to  be  made  in  the  schedule  then  in 
force  and  the  time  when  the  changed  rates,  fares  or  charges  shall 
go  into  effect ;  provided,  the  Commission  may  enter  an  order  pro- 
hibiting such  person,  firm,  or  corporation  from  putting  such  pro- 
posed new  rates  into  effect  pending  hearing  and  final  decision  of 
the  matter  by  the  Conmaission,  and,  whenever  there  shall  be  filed 
with  the  Commission  any  schedule  proposing  a  change  in  any 
rates,  charges  or  regulations,  the  Commission  shall  have,  and  it 
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is  hereby  given  authority,  'either  upon  complaint  or  upon  its  own 
initiative,  upon  reasonable  notice,  to  enter  upon  a.  hearing  con- 
cerning the  propriety  of  such  rate,  charge  or  regulation;  and 
pending  such  hearing,  and  the  decision  thereon,  the  Commission 
upon  filing  with  such  schedule,  and  delivering  to  the  carrier  or 
<5arriers  or  public  service  corporation  affected  thereby,  a  state- 
ment in  writing  of  its  reasons  for  such  suspension,  may  suspend 
the  operation  of  such  schedule  and  defer  the  use  of  such  rate  or 
■charge,  but  not  for  a  longer  period  than  six  months  beyond  the 
time  when  such  rate,  fare  or  charge,  or  regulation  would  other- 
Tvise  go  into  effect;  and  after  full  hearing,  whether  completed 
before  or  after  the  rate,  charge  or  r^ulation  goes  into  effect,  the 
Commission  may  make  such  order  in  reference  to  such  rate,  fare, 
charge,  or  regulation  as  shall  be  deemed  proper  and  just  Pro- 
vided, that  if  said  Commission  shall  suspend  the  operation  of 
any  such  schedule,  and  defer  the  use  of  such  new  rate  or  charge, 
as  herein  described,  then  the  person,  firm  or  corporation  making 
such  new  rate  may  file  with  the  Commission  its  bond,  to  be  ap- 
proved by  the  Commission,  conditioned  that  it  will  pay  over  in 
money  to  the  Commission  for  the  use  and  benefit  of  the  persons 
or  patrons  entitled  thereto,  the  difference  between  the  sums  it 
shall  collect  under  such  new  rate  and  the  sums  which  would  have 
heen  collected  under  the  rate  finally  adjudged  reasonable  and 
just,  with  interest  upon  such  difference  at  the  rate  of  8  per 
centum  per  annum.  Upon  the  filing  of  said  bond,  the  order  of 
the  Commission  suspending  such  new  schedule  or  charge  shall  be- 
come inoperative  until  final  adjudication  of  the  matter.^' 

It  will  be  observed  that,  while  the  statute  provides  that  no 
change  in  the  rates  shall  be  made  "except  after  thirty  days'  no- 
tice to  the  Commission  and  the  public,*'  there  is  no  specification 
SLB  to  the  method  in  which  the  notice  is  to  be  given.  The  conten- 
tion of  counsel  for  appellee  is  that  the  provision  for  notice  in 
this  statute  is  controlled  by  the  provision  of  the  statute  with  ref- 
erence to  the  length  of  time  for  publishing  legal  notices  (Craw- 
ford &  Moses'  Digest,  §  6809) ;  but  this  contention  is  obviously 
^msound,  for  the  reason  that  the  section  just  cited  only  fixes  the 
mumber  of  publications,  and  does  not  supply  any  other  defects  in 
an  imperfect  provision  for  notice.  The  section  we  are  now  deal- 
ing with  does  not  specify  either  the  method  or  place  of  the  pub- 
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lication.  The  only  reasonable  interpretation  of  the  statute  is 
that  the  f ramers  meant  that  the  filing  of  the  schedule  in  the  pre- 
scribed form  with  the  Commission  was  suflScient  notice  to  the 
Commission  and  to  the  public.  This  is  in  accord  with  our  deci- 
sions to  the  effect  that  notice  must  be  taken  of  all  proceedings  and 
regulations  promulgated  by  public  boards.  Kansas  City  South- 
em  R.  Co.  V.  State,  90  Ark.  343, 119  S.  W.  288 ;  Cazort  v.  State^ 
130  Ark.  453,  198  S.  W.  103.  The  statute  is  patterned,  to  a 
considerable  extent,  after  the  Federal  statute  creating  the  Inter- 
state Conmierce  Commission,  and  regulating  its  proceedings,  and 
it  has  been  decided  not  only  by  the  Interstate  Commerce  Com- 
mission, but  also  by  the  Supreme  Court  of  the  United  States,  that 
the  filing  of  a  schedule  of  rates  by  a  common  carrier  with  the 
Commission  constitutes  notice  to  the  public  and  puts  the  new 
rates  into  operation.  Texas  &  P.  R.  Co.  v.  Cisco  Oil  Mill,  204 
TJ.  S.  449,  27  Sup.  Ct.  Rep.  358,  51  L.  ed.  562 ;  Kansas  City 
Southern  R.  Co.  v.  Albers  Commission  Co.  223  U.  S.  573,  32 
Sup.  Ct  Rep.  316,  56  L.  ed.  556;  United  States  v.  Miller,  223 
U.  S.  599,  32  Sup.  Ct.  Rep.  323,  56  L.  ed.  568 ;  Ber^\^ind-White 
Coal  Mining  Co.  v.  Chicago  &  E-  R.  Co.  235  U.  S.  371,  35  Sup. 
Ct.  Rep.  131,  59  L.  ed.  275. 

[2]  Nor  does  the  statute  require  an  affirmative  order  of  the 
Commission  authorizing  that  the  new  rates  be  put  into  effect. 
The  rates  become  effective  upon  the  maturity  of  the  period  of 
thirty  days  specified  in  the  schedule,  unless  there  is  an  order  of 
the  Commission  suspending  the  rates  pending  a  hearing.  Sub- 
urban Water  Co.  v.  Oakmont,  268  Pa.  243,  P.U.R.1920F,  810, 
110  Atl.  778. 

Jurisdiction  is  conferred  on  the  Commission  to  institute  an 
investigation  on  its  own  initiative  or  to  grant  a  hearing  on  the 
protest  of  a  patron.  The  fact  that  the  changed  schedule  becomes 
effective  does  not  deprive  the  patrons,  however,  of  an  opportunity 
to  appear  at  any  time  to  contest  the  rates  fixed  in  the  new  sched- 
ule. The  rates  thus  established  are  not  final,  and  it  is  the  privi- 
l^e  of  any  patron,  or  of  the  Commission  itself  on  its  own  initia- 
tive, to  contest  the  correctness  of  the  rate.  Considering  the  stat- 
ute in  this  light  it  is  clear  that  the  framers  of  the  act  did  not  in- 
tend to  require  the  publication  of  a  formal  notice,  nor  that  the 
Commission  should  make  an  order  before  the  rates  became  effeo* 
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tive.  It  appears  from  the  record  in  the  present  case  that  the 
Commission  made  a  ruling  requiring  that  in  cases  of  local  public 
utilities  there  must  be  publication  for  two  insertions  in  a  weekly 
newspaper,  and  the  proof  shows  that  this  rule  of  the  Commission 
was  complied  with. 

[3]  We  are  of  the  opinion,  therefore,  that  the  schedule  of  in- 
creased rates  promulgated  by  appellant  was  valid,  and,  the  stat- 
ute having  been  complied  with,  the  new  rates  superseded  any  con- 
tractual rates  theretofore  established  between  the  parties.  There 
could  be  no  valid  contract  as  against  the  power  of  public  control 
by  the  Commission.  It  would  not  constitute  an  impairment  of 
the  obligation  of  the  contract  for  the  new  rates  to  be  put  into 
effect  under  the  Commissioner's  control.  Camden  v.  Arkansas 
Light  &  P.  Co.  145  Ark.  205,  P.U.R.1921A,  860,  224  S.  W.  444; 
Clear  Creek  Oil  &  Gas  Co.  v.  Ft.  Smith  Spelter  Co.  —  Ark.  — , 
320  S.  W.  897. 

It  follows  that  the  decree  of  the  chancery  court  is  erroneous, 
and  the  same  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  dismissing  the  complaint  of  appellee  for 
want  of  equity,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Note. — ^Rates. 

I.  Powers  of  ConttniBsionB,  67S. 
JI.  BetMondbleness,  679. 
III.  Contracts  and  franchises,  680, 
rv.  Schedules ;  filing  and  effect,  680. 
F.  Set*vice  charge,  681. 
VI.  Rates  of  particular  utilitiea: 
a.  Electricity,  681. 
Jf.  Express,   682. 

c.  Gas,  682. 

d.  Railroads,  688. 

e.  Street  railtvays,  684. 

f.  Telephones,   684. 

g.  Water,    686. 

I.  Pou>ers  of  OommissionB. 

The  rate  jurisdiction  of  the  Indiana  Commission  is  not  affected 

where  a  franchise  which  has  not  been  surrendered  for  an  indeter* 
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minate  permit^  does  not  fix  the  rates  to  be  charged.  Be  Sheridan 
Gas,  Oil  &  Coal  Co.  No.  6680,  Feb.  25, 1921. 

The  New  York  Public  Service  Commission,  Second  District,  had 
no  jurisdiction  to  fix  fares  for  the  transportation  of  passengers 
between  points  in  the  second  district  and  points  in  the  first  district, 
even  where  the  operating  company  had  merely  operating  rights 
and  did  not  own  or  lease  the  track  over  which  the  operations  in  the 
first  district  were  conducted.  Be  Yonkers  B.  Co.  Cases  Nos.  8096- 
^098,  April  7,  1921. 

The  New  York  Public  Service  Commission,  Second  District,  had 
jurisdiction  over  street  railway  rates,  notwitiistanding  an  attempt 
by  a  municipality  to  fix  the  fares  for  the  transportation  of  passengers 
beyond  its  boundaries.    Ibid. 

The  terms  of  an  ordinance  cannot  preclude  the  determination  of 
just  and  reasonable  rates  for  a  sewerage  company  by  the  Pennsyl- 
vania Public  Service  Commission.  P^rkasie  v.  Perkasie  Sewer  Co. 
Complaint  Docket  Nos.  3922,  3932,  May  24,  1921. 

//.  Betuanahleness. 

In  Be  Oppenheimer  Truck  Line,  Decision  No.  9026,  Application 
No.  6513,  May  28,  1921,  the  California  Commission,  in  denying  an 
application  for  increase  in  trucking  rates,  said:  'Those  operating 
public  utilities  must  realize  that  the  only  safe  course  is  to  main- 
tain adequate,  detailed,  exact  records  from  which  satisfactory  analyses 
of  operating  and  traffic  conditions  can  be  made  and  studied.  With- 
out such  data,  the  Commission  often  finds  itself  unable  to  grant 
relief  in  instances  where  utilities  or  carriers  might  be  able  to  prove 
the  need  of  relief  with  the  aid  of  adequate  records.  Applicante  for 
increases  in  rates  must  realize  that  the  burden  is  always  upon  them 
to  prove  that  they  are  entitled  to  increases,  and  just  what  the  effect 
of  the  proposed  rates  will  be  upon  their  revenue.'* 

In  Be  Southern  Indiana  Teleph.  &  Teleg.  Co.  No.  6287,  July 
30,  1921,  the  Indiana  Commission  said:  "Petitioner  urges  that 
its  rates  are  less  than  those  charged  by  companies  in  cities  of  similar 
size.  The  Commission  has  repeatedly  held  that  the  comparative 
method  is  of  no  value  in  determining  the  reasonableness  of  rates  in 
effect  for  a  particular  utility,  and  that  each  case  must  be  determined 
according  to  its  particular  circumstances.  Moreover,  the  argument 
might  be  revised,  just  as  legitimately,  and  used  to  prove  that  the 
rates  of  other  companies  are  too  high.*' 

In  Be  Beno  Power,  Light  &  Water  Co.  (Nev.)  Docket  I.  &  S. 
27,  June  10,  1921,  Commissioner  Simmons,  in  a  dissenting  opinion, 
said:  "Theoretically  an  increase  in  rates  will  produce  increased 
revenue,  but  practically  it  does  not  always  have  that  effect.    If  the 
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increase  makes  a  rate  greater  than  the  value  of  the  service,  a  loss 
in  Tolnme  of  business  will  ensue^  and  consequent  loss  in  revenue. 
While  the  furnishing  of  gas  to  Beno  and  Sparks  is  in  a  sense  a 
monopoly^  it  is^  however,  competitive  in  character.  The  production 
and  sale  of  gas  for  domestic  purposes  is  not  monopolistic  in  the 
same  sense  as  a  controlled  water  supply.  Water  is  an  absolute  neces- 
sity, for  which  there  is  no  substitute.  Gas,  however,  while  a  con- 
venience, and  to  some  extent  a  luxury,  is  not  an  absolute  necessity, 
being  competitive  with  other  classes  of  fuel — namely,  coal,  wood, 
fuel  oil,  and  electricity— rand  its  value  to  the  public  can  be  measured 
by  the  cost  of  these  substitute  fuels.'' 

It  is  unnecessary  to  fix  a  term  for  the  effectiveness  of  any  rate 
order,  sitice,  under  the  New  York  statute,  a  complaint  may  be  made 
at  any  time  and  the  burden  thereupon  placed  upon  the  carrier  to 
show  the  justice  of  the  current  rates.  Be  Yonkers  R.  Co.  (N.  Y. 
3d  Dist.)  Cases  Nos.  8096-8098,  April  7,  1921. 

In  Department  of  Public  Works  v.  Perry  Boat  Co.  No.  6254, 
July  27, 1921,  the  Washington  Department  of  Public  Works  refused 
to  sanction  a  cut  in  rates  charged  by  a  boat  company  operating  on 
a  summer  schedule  in  competition  with  another  company  operating 
the  year  round,  when  the  decreased  rates  would  prove  insufficient 
to  produce  an  adequate  return  except  during  the  summer  season. 

///.  Ooniracta  and  franchises. 

In  City  Water  Co.  v.  Sedalia  (1921)  —  Mo.  — ,  231  S.  W.  942, 
the  Missouri  supreme  court,  after  discussing  decisions  regarding 
rate  contracts  between  a  city  and  a  public  utility,  said :  **The  rule 
thus  established  is  that  every  contract  between  cities  of  this  state 
and  a  public  utility  is  always  subject  to  modification  by  the  para- 
mount power  of  the  state,  and  when  a  change  is  so  made  it  is  bind- 
ing upon  the  city;  the  change  having  been  made  by  the  state  as  the 
representative  of  the  city.  Hence  it  follows  that  the  contention 
that  the  increase  in  the  rates  of  the  hydrant  rentals  abrogated  the 
contract  is  untenable.  The  contract,  as  modified  by  the  Commission, 
is  binding  and  obligatory  upon  both  parties  until  such  time  as  the 
Commission  may  determine  to  reopen  the  case." 

W^here  a  street  railway  shows  itself  to  be  entitled  to  certain  rates 
of  fare  applied  for,  it  should  not  be  required,  as  a  condition  of  grant- 
ing such  relief,  to  shorten  for  a  term  of  years  franchises  which  it 
holds  in  perpetuity.  Be  Yonkers  B.  Co.  (N.  Y.  2d  Dist)  Cases 
Nos.  8096-8098,  April  7,  1921. 

IV,  Schedvles;  fling  and  effect. 

In  Williams  Motor  Express  Co.  v.  Santa  Fe  Express  ft  Drayage 
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Co.  Decision  No.  8977,  Cases  Nos.  1647,  1666,  May  16,  1921,  ttie 
California  Commission  held  that  a  joint  concurrence  in  auto  stage 
rates  cannot  be  revoked^  except  by  the  filing  of  such  revocation  with 
the  Commission  and  service  of  a  copy  of  the  same  upon  the  party 
to  whom  originally  given  at  least  ten  days  in  advance  of  the  date 
such  revocation  is  to  become  eflfective. 

In  New  York  v.  Brooklj-n  Edison  Co.  (1921)  189  N.  Y.  Supp. 
312,  the  supreme  court,  Special  Term,  Kings  County,  held  that 
upon  a  merger  between  a  power  company  and  its  subsidiary,  the 
consolidated  corporation  was  estopped  to  make  any  change  in  the 
rates  filed  with  the  Commission,  unless  and  until  its  new  schedule 
of  rates  had  been  duly  promulgated  and  filed  in  accordance  with 
the  provisions  of  the  Public  Service  Commissions  Law. 

In  the  same  case  the  supreme  court.  Special  Term,  Kings  County, 
held  that  an  attempted  or  purported  revision  of  a  Schedule  of  electric 
rates  by  means  of  the  filing  of  a  revised  sheet  containing  fuel  riders, 
was  wholly  unauthorized  and  had  no  effect  to  increase  the  rates 
therein  mentioned  above  the  maximum  price  established  by  a  Com- 
mission order. 

In  Be  Elroy,  IT-1248,  Oct.  6,  1921,  the  Wisconsin  Commission 
stated  that  a  public  utility  which  had  been  granted  an  emergency 
increase  in  its  rates  for  a  definite  period  should,  immediately  after 
the  expiration  of  such  period,  apply  the  rates  formerly  in  effect 

F.  Service  charge. 

In  Stanley  v.  Harvey  Electric  Light  ft  P.  Co.  Case  No.  2792, 
Oct.  8,  1921,  the  Missouri  Commission  eliminated  a  service  charge 
from  an  electric  rate  schedule  with  the  following  statement:  '^t  is 
puerile  for  our  Commission  to  enter  into  any  discussion  of  the  many 
scientific  principles  of  rate  making  which  rapport  the  service  charge, 
when  the  supporting  public  is  unable  or  reuses  to  comprehend  its 
scientific  structure  and  its  continuation  is  and  will  continue  to  reralt 
in  injury  to  the  business  of  the  defendant 

TI.  Ratee  of  parHotilar  uiUitiee. 

m.  EteCMoUif. 

A  coal  clause  which  would  pass  on  to  consumers  all  increases  in 
operating  costs,  is  of  doubtful  desirability,  since  the  price  should 
be  fixed,  so  as  not  to  remove  the  motives  for  economy  and  eflSciency. 
Be  Noblesville  Heat,  Light  &  P.  Co.  (Ind.)  No.  6767,  Feb.  25, 
1921. 

In  Be  Hawks  Electric  Co.  No.  6182,  Aug.  31,  1921,  the  Indiana 
Commission  grouped  the  various  communities  served  by  an  electric 
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plant,  and  to  each  group  applied  a  different  schednle  of  lighting 
rates. 

In  Re  Monroe  Electric  Co.  tr-2606,  Oct.  3,  1921,  the  Wisconsin 
Ck)nmii88i(m  held  that  a  portion  of  the  charges  to  rural  electric 
consumers  should  be  based  upon  the  consumers'  transformer  ca- 
pacity. 

h.  Express, 

In  Florence  Chamber  of  Commerce  v.  American  B.  Express  Co. 
Docket  No.  1346-E-93,  Decision  No.  1382,  Sept.  22,  1921,  the 
Arizona  Commission  in  reducing  express  rates  for  the  transportation 
of  certain  products,  said:  "Justification  was  also  attempted  on  the 
grounds  that  freight  rates  had  been  greatly  increased  throughout 
the  country,  including  Arizona  since  June  25,  1918.  It  is  of  course 
obvious  that  consideration  should  be  given  to  freight  rates  in  the 
making  of  express  rates  but  we  cannot  subscribe  unequivocally  ta 
the  theory  advanced  since  to  do  so  would  give  by  inference  at  least 
approval  to  a  freight  rate  adjustment  which  in  our  opinion  is  un- 
just, unreasonable,  and  discriminatory  in  so  far  as  Arizona  and  the 
intermountain  territory  are  concerned.^' 

An  express  company  may  properly  charge  more  for  handling  ice 
cream  than  for  sea  food  and  other  products  which  are  necessarily 
hauled  over  a  much  longer  distance.  Michigan  Allied  Dairy  Asso. 
V.  American  R.  Express  Co.  (Mich.)  D-1517,  March  19,  1921. 

In  Re  Western  U.  Teleg.  Co.  Case  No.  2114,  Sept.  20,  1921,  the 
Missouri  Commission  granted  a  20  per  cent  increase  in  telegraph 
lates  in  view  of  the  fact  that  for  a  period  of  thirty-five  years  no  in- 
(Tease  had  been  granted  and  in  consideration  of  the  further  fact 
that  the  company  had  shown  increases  in  cost  of  materials  ranging 
from  178  to  242  per  cent  and  increases  in  labor  costs  of  over  100 
per  cent  within  the  last  ten  years. 

c.  Gas* 

Re  Fall  River  Gas  Works  Co.  D.  P.  XT.  399,  Sept.  30,  1921,  the 
Massachusetts  Commission,  in  dismissing  an  application  for  the 
reduction  of  gas  rates,  said :  "While  prices  elsewhere  do  not  and 
should  not  control  the  reasonable  price  of  gas  in  Fall  River,  it  is 
perhaps  fair  to  add  that  $1.15  net  a  thousand  cubic  feet  is  the 
lowest  maximum  selling  price  now  in  force  in  Massachusetts  and 
compares  favorably  with  prices  in  other  parts  of  the  country.*' 

A  gas  rate  schedule  provided  for  a  consumption  charge,  in  ad- 
dition to  a  ready-to-serve  charge  of  50  cents  per  month,  of  $1.85 
per  thousand  cubic  feet  for  all  gas  used  under  20,000  and  $1.75 
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for  all  gas  used  over  20,000  cubic  feet  per  month.  Renovo  Cent. 
Labor  Union  v.  Renovo  Consol.  Gas  Co.  (Pa.)  Complaint  Docket 
No.  3623-B,  May  24,  1921. 

d.  Railroads* 

In  Pacific  Portland  Cement  Co.  v.  Southern  P.  Co.  Decision  No. 
8962,  Case  No.  1447,  May  12, 1921,  the  California  Commission  held 
that  in  establishing  rates  for  a  commodity  which  the  railroad  picks 
up  in  carload  lots  upon  its  main  line  and  delivers  to  a  connecting 
carrier,  a  terminal  service  is  performed  by  such  carrier  to  the  same 
extent  as  when  carload  shipments  are  picked  up  upon  industrial 
or  spur  tracks. 

A  regulatory  body  should  not  be  required  to  relieve  a  shipper  of 
the  payment  of  rates  which  are  just  and  reasonable  upon  the  sole 
ground  that  his  geographical  situation  places  him  at  a  disadvantage 
as  regards  the  marketing  of  his  goods  in  competition  with  other 
manufacturers  of  the  same  products.    Ibid. 

Car  mile  earnings  and  the  value  of  commodities,  while  pertinent 
factors  in  the  establishment  of  rates,  are  not  controlling.     Ibid. 

The  California  Commission  said:  'TVhen  this  Commission  con- 
sidered the  application  of  all  steam  and  electric  interurban  railroads 
and  boat  line  common  carriers  to  increase  freight  and  passenger 
rates  throughout  the  state  of  California  in  harmony  with  the  in* 
creases  granted  by  the  Interstate  Commerce  Commission  for  inter- 
state business,  we  concluded  that  on  account  of  the  emergency  then 
existing  it  would  be  most  expedient  to  go  with  the  Interstate  Com- 
merce Commission  and  authorize  the  identical  percentage  increase 
for  state  business  as  was  authorized  for  interstate  business.  It  was 
entirely  inconsistent  for  this  Commission  to  undertake  independent 
action,  for  the  reason  that  it  would  be  necessary  for  us  to  gather 
adequate  data  upon  which  to  base  a  sound  judgment  of  what  all 
transportation  rates  in  California  ought  to  be,  as  it  would  require 
many  months  and  would,  therefore,  eliminate  all  possibility  of 
immediate  relief  to  carriers,  so  necessary  at  that  time.**    Ibid. 

In  Re  Southern  P.  Co.  Decision  No.  8960,  Application  No.  6390, 
May  12, 1921,  the  California  Commission  refused  to  establish  switch- 
ing rates  on  a  imiform  basis  between  all  points  within  a  specified 
switching  limit  without  regard  to  the  length  of  the  haul  or  the 
character  of  the  territory  through  which  the  traflBc  moved,  stating 
that  there  must  be  a  limit  to  the  distance  a  rate  of  fixed  volume  will 
carry,  since  otherwise  such  switching  limits  would  be  automatically 
extended  with  the  expansion  of  industrial  territory  and  the  growth 
of  cities. 

In  Hygienic  Ice  &  Coal  Co.  v.  Colorado  &  S.  R.  Co.  Case  No. 
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202^  Decision  No.  468,  Aug.  5,  1921,  the  Colorado  Commission  held 
that  it  shonld  not  deny  relief  from  high  rates  for  the  transportation 
of  coal  merely  because  other  localities  would  be  similarly  inclined 
to  ask  relief. 

In  Be  Investigation  of  Freight  Rates,  No.  2327,  Sept.  29,  1921, 
the  Ohio  Commission,  in  reducing  rates  for  the  transportation  of 
sand,  gravel,  crushed  stone,  and  vitrified  paving  block,  said :  *The 
carriers  have  submitted  very  little  evidence  in  this  proceeding  tend- 
ing to  justify  the  specified  rates  under  attack.  They  have  tried 
the  case  on  the  theory  that  the  Commission's  hands  are  tied  by  §  15a 
of  the  Interstate  Commerce  Act,  because  they  have  been  able  to 
show,  making  allowance  for  seasonal  variations,  that  during  the 
first  six  months  of  this  year  they  have  failed  to  make  the  net  return 
that  §  15a  contemplated.  Their  argument  is  not  convincing  and  it 
does  not  follow  because  they  have  failed  during  the  first  six  months 
of  this  year  to  make  a  net  return  on  the  book  or  estimated  value 
of  their  property,  at  the  rate  of  6  per  cent  annually,  that  the  present 
freight  rates  on  sand,  gravel,  crushed  stone,  and  paving  block  are 
just  and  reasonable.** 

e.  Street  railtoaya. 

In  Be  Sterling,  D.  &  E.  Electric  E.  Co.  No.  8028,  July  19,  1921, 
the  Illinois  Commission,  in  authorizing  the  reduction  in  street  car 
fares  upon  application  by  a  railway,  said :  ^^Evidence  has  not  been 
submitted  to  the  Commission  concerning  the  reasonableness  ar 
propriety  of  the  proposed  fares  of  the  petitioner,  but  it  is  apparent 
that  the  changes  herein  proposed  are  in  the  interest  of  the  public 
and  will  provide  a  lower  fare  than  now  exists.** 

Commutation  tickets  should  not  be  restricted  as  to  times  in  which 
they  can  be  used  and  they  should  be  good  at  any  time  of  the  day  or 
night,  but  they  are  properly  restricted  to  use  before  the  expiration 
of  the  month  for  which  they  are  issued  and  to  use  by  the  original 
purchasers  only.  Re  Poughkeepsie  &  W.  Falls  E.  Co.  (N.  Y.  2d 
Dist.)  Case  No.  7979,  March  22,  1921. 

In  Re  United  Electric  R.  Co.  No.  610,  Sept.  16,  1921,  the 
Rhode  Island  Commission  authorized  reduced  street  railway  rates 
for  the  transportation  of  delegates  to  a  plumbers*  and  ateamfittera* 
convention. 

/.  Telephonea. 

In  Re  Citizens  Teleph.  Co.  No.  6017,  Aug.  26,  1921,  the  Indiana 
Commission  held  that  physicians  and  other  professional  men  having 
their  ofSces  at  or  in  connection  with  residences  should  be  rated  aa 
business  subscribers. 
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Sural  telephone  switching  rates  amounting  to  $6  per  year  were- 
held  to  be  a  reasonable  average  in  the  state  of  Missouri.    Re  Kahoka^ 
Teleph.  &  Construction  Co.  (Mo.)  Case  No.  2900,  April  28,  1921. 

In  Ee  Investigation  of  Teleph.  Charges,  Docket  No.  1710,  June^ 

17,  1921,  the  North  Dakota  Commission  established  rates  for  tele- 
phone service  by  grouping  the  various  exchanges  according  to  size 
and  type,  and  by  fixing  rates  for  each  kind  of  service  in  each  group, 
the  Commission  stating  that  all  rates,  charges,  rules,,  and  practicea 
should  be  uniformly  applied  within  the  state. 

The  measured  service  of  a  telephone  utility  should  not  have  a 
minimum  so  low  that  it  unduly  restricts  and  curtails  the  use  and 
value  of  the  telephone  to  the  detriment  and  inconvenience  of  sub- 
scribers ;  and  in  no  case  should  one  month's  measured  residence  serv- 
ice exceed  the  monthly  rental  charge  for  individual  unlimited  resi- 
dence service.  Re  Mountain  States  Teleph.  &  Teleg.  Co.  (Utah) 
Case  No.  206,  March  29, 1921. 

In  Re  Mountain  States  Teleph.  &  Teleg.  Co.  Case  No.  206,  Aug. 

18,  1921,  the  same  Conmiission  said,  in  fixing  metered  telephone 
rates:  "The  Commission  does  not  believe  that  the  value  of  service 
is  to  be  ascertained  by  the  least  amount  of  service  that  patrons 
will  be  willing  to  receive  and  still  pay  for  service;  but  rather,  the 
service  should  be  sufiScient  to  make  available  to  the  public  the 
facility  that  has  become  a  household  necessity.** 

In  Re  Wisconsin  Teleph.  Co.  U-2525,  Sept.  15,  1921,  the  Wis- 
cousin  Commission  said  in  regard  to  a  rule  providing  that  for  single 
party  telephones  on  lines  switched  by  a  telephone  company,  it  would 
charge  its  regular  single  party  rate:  'To  be  sure,  the  Wisconsin 
Telephone  Company  furnishes  no  telephone  instrument  in  such 
cases,  but  it  does  furnish  more  line  as  a  general  average  in  order  to 
connect  with  the  switched  line  at  the  exchange  limits  than  it  fur- 
nishes for  its  single  party  subscribers  within  the  exchange  limits.. 
Its  position  is  that  these  two^  elements  largely  offset  each  other." 

g.  Water. 

Bi  Jensen  v.  Goldfield  Consol.  Water  Co.  Case  C-712,  Aug.  19^ 
1921,  the  Nevada  ConMnission  held  that  apartment  houses  should 
be  classified  with  boarding  houses,  rooming  houses,  and  hotels  for 
the  purpose  of  determining  the  minimum  water  rate  applicable. 

In  Re  Ironwood  &  B.  B.  &  Light  Co.  U-S629,  Aug.  26, 1921,  the 
Wisconsin  Commission  ordered  a  water  company  to  install  meters: 
in  all  cases  where  premises  supplied  with  water  were  equipped  with 
drains  so  that  there  was  a  chance  for  water  to  be  wasted  and  au- 
thorized the  company  to  install  meters  on  other  premises  at  its 
discretion. 
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P 

BE  DETEOIT  UNITED  EAILWAY. 
[D-1117.] 

Security  issues  —  Stock  dividends  —  Necessity  for  vaUtattotu 

Pending  an  inventory  and  appraisal,  permisBion  to  issue  a  stock 
dividend  was  denied  to  a  railway  company  which  had,  less  than  thirty 
days  before,  secured  permission  to  issue  bonds  on  the  representation 
that  unless  it  was  permitted  to  do  so,  it  would  be  forced  into  bank- 
ruptcy. 


Security  issties  —  Steele  dividend  —  Grounds  —  Beinvestnient  in  prop^ 
erty. 

Statement  that  an  interurban  railway  should  not  be  allowed  to 
issue  a  stock  dividend  unless  it  clearly  appears  that  the  stockholders 
have  allowed  their  divisions  to  be  invested  in  the  property,  p.  687. 
Security  issues/^  Steele  dividends  —  Distinguished  from  cash  divi" 
dend. 

Discussion  of  distinction  between  a  stock  dividend  and  a  cash  divi- 
dend, p.  688. 
Security  issues  —  Steele  dividends  —  Basis  —  Doubtful  value  —  EX" 
piration  of  franchises* 

Discussion  of  the  basis  upon  which  a  stock  dividend  should  be  is- 
sued by  a  railway  wliich  is  facing  possible  loss  as  a  result  of  expira- 
tion of  franchises,  p.  688. 
Security  issues  •t-  Steele  dividend  —  Utility  vioUiting  state  law. 

Discussion  of  the  application  of  a  railway  company  for  permission 
to  issue  a  stock  dividend  when  the  company  has  violated  the  law  of 
the  state  and  flouts  its  pledged  word,  p.  689. 

[August  25,  1921.] 

By  the  Commission:  This  is  an  application  of  the  Detroit 
United  Railway  for  authority  to  dedare  a  2i  per  cent  stock  divi- 
dend. 

The  application  is  based  upon  the  twentieth  annual  report  of 
the  Detroit  United  Eailway  for  the  fiscal  year  ending  December 
:31|  1920^  submitted  at  the  annual  meeting  held  on  April  12^ 
3921. 

Less  than  tiiirty  days  ago,  this  company  applied  to  this  Com- 
imission  for  a  bond  issue  to  take  care  of  some  bonds  presently  ma- 
turing, claiming  that  unless  it  was  permitted  to  do  so,  it  would 
he  forced  into  bankruptcy.  This  Commission  after  considerable 
hesitation  and  much  investigation,  made  the  order,  believing  it 
-was  necessary  to  avoid  financial  embarrassment. 
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The  position  of  the  company  at  that  time  is  not  consistent  with 
the  position  it  now  takes.  This  Commissidln  has  not  had  an  op- 
portunity to  investigate  the  consolidated  balance  sheet  of  Decem- 
ber 31st  1920  or,  to  ascertain  the  value  of  the  assets  of  this  com-r 
pany. 

This  Commission  under  the  Glaspie  Act  of  1921,  is  required 
to  make  an  inventory  and  appraisal  of  the  interurban  lines  of  the 
Detroit  United  Railway,  and  after  it  is  completed,  this  Com- 
mission will  then  have  knowledge  of  the  accuracy  of  this  balance 
sheet,  and  until  this  inventory  and  appraisal  is  made,  we  do  not 
believe  this  Commission  is  justified  in  authorizing  a  stock  divi- 
dend. Whether  a  stock  dividend  is  declared  or  not,  will  not  in 
any  way  affect  the  operating  of  the  company's  property;  and 
even  if  a  stock  dividend  is  warranted  at  this  time,  no  great  harm 
can  ensue  to  this  company,  if  it  is  deferred  until  such  time  as 
this  Commission  has  further  knowledge. 

It  is  therefore  ordered  by  the  Michigan  Public  Utilities  Com- 
mission, that  the  application  of  the  Detroit  United  Railway,  for 
a  stock  dividend  of  2  J  per  cent  at  this  time  be  denied. 

Sherman  T.  Handy,  Chairman,  Samuel  Odell,  William  W. 
Potter,  Commissioners. 

Handy,  Chairman,  concurring:  The  Detroit  United  Railway 
asks  this  Commission  to  allow  it  to  declare  a  2^  per  cent  stock 
dividend,  in  lieu  of  its  regular  2  per  cent  dividend.  The  rea- 
son given  is  that  it  desires  to  use  the  money  in  the  business. 

This  company  for  a  great  many  years  with  but  a  few  excep- 
tions, has  paid  an  8  per  cent  cash  dividend  on  its  stock.  It  claims 
to  have  a  surplus  of  over  $8,000,000  and  desires  to  convert  suf- 
ficient of  that  amount  into  stock  equal  to  2|  per  cent  of  its  pres- 
ent stock. 

I  do  not  believe  this  Commission  should  permit  stock  dividend 
to  be  issued  unless  it  clearly  appears  that  the  stockholders  have 
allowed  their  divisions  to  be  invested  in  the  property.  The  com- 
pany created  this  surplus  from  the  public  over  and  above  reason- 
able dividends,  and  I  am«firmly  of  the  opinion  that  this  com- 
pany, especially  at  this  time,  should  leave  that  fund  intact,  to 
meet  emergencies.  If,  when  our  inventory  and  appraisal  is 
completed,  and  this  Commission  feels  that  some  more  stock  might 
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jusdy  be  issued  to  the  present  stockholders^  it  will  then  be  time 
enough  to  authorize  a  stock  dividend;  but^  until  such  time,  I 
see  no  occasion  for  permitting  it.  Whether  or  not  a  stock  divi- 
dend is  issued  at  this  time,  cannot  in  any  way  affect  the  func- 
tioning of  this  company  and  will  add  no  value  to  the  stockholders' 
interests. 

I  do  not  believe  that  this  Commission  should  ever  authorize  the 
issuance  of  a  stock  dividend^  unless  it  very  clearly  appears  that 
one  should  be  authorized. 

Potter,  Commissioner,  concurring:  Applicant  asks  for  an 
order  approving  the  issuance  of  a  stock  dividend  of  2^  per  cent 
of  its  capital  stock.  It  is  claimed  that  the  company's  reinvested 
surplus  and  cash  on  hand  justify  its  issuance. 

A  stock  dividend  differs  from  a  cash  dividend  in  that  the  com- 
pany impliedly  obligates  itself  to  perpetually  pay  a  fair  return 
upcm  its  issued  and  outstanding  capital  stock,  while  a  cash  divi- 
dend upon  its  payment,  ceases  to  belong  to  the  company  and  be- 
comes the  property  of  the  stockholder. 

The  issuance  of  a  stock  dividend  means  only  that  surplus  earn- 
ings are  transferred  to  capital  and  certificates  of  stock  issued 
against  them.  If  the  company  in  the  past  has  earned,  as  it  now 
claims,  a  fair  return  in  addition  to  its  surplus,  capitalizing  the 
contributions  of  the  public  to  that  surplus  for  the  benefit  of  the 
company's  stockholders  results  in  the  public  being  compelled  to 
contribute  a  fair  return  on  a  surplus  accumulated  from  what  in 
excess  of  a  fair  return  the  ccnnpany  has  taken  from  the  public. 

The  Detroit  United  Bailway  was  appraised  in  1915  and  in 
1919  it  was  sought  to  bring  that  appraisal  down  to  date.  Such 
completed  appraisal  has  not  been  presented  to  this  Commission 
for  its  consideration. 

Delay  in  issuing  certificates  of  capital  stock  against  surplus  ac- 
cumulated from  earnings  cannot  impair  the  intrinsic  value  of  the 
company's  property. 

The  Detroit  United  Bailway  Company  already  has  so  many 
bonds  and  so  mudi  capital  stock  outstanding  that  its  shares  are 
worth  considerably  less  than  par  in  the  open  market 

Many  of  the  company's  city  lines  in  Detroit  are  being  operated 
under  franchises  which  have  expired  or  will  soon  expire.    Upon 
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the  expiration  of  these  franchises,  the  company  becomes  a  con- 
tinuing trespasser,  liable  at  any  time  to  be  ousted,  and  upon  be- 
ing compelled  to  vacate  any  street,  its  roadbed  in  the  street  it  is 
required  to  vacate  becomes  junk,  worth  little,  if  anything,  more 
than  the  cost  of  removal  of  its  tires  and  rails. 

Where  its  occupancy  is  so  tenuous,  if  the  municipality's  pro- 
gram is  carried  out,  the  company  must  suffer  an  enormous  loss, 
against  which  its  stockholders  have  the  surplus,  plus  the  junk 
value  of  the  removed  property,  less  the  cost  of  removal,  as  secur- 
ity. 

To  say  the  least,  the  actual  value  of  the  company's  lines  where 
franchises  have  expired  or  will  soon  expire,  is  uncertain,  specula- 
tive, and  conjectural  and  forms  an  altogether  unsatisfactory  basis 
for  a  stock  dividend.  The  company's  immediately  prospective 
losses  appear  to  demand  the  most  skillful  husbanding  of  its  sur- 
plus, rather  than  the  creation  of  a  liability  in  perpetuity. 

A  few  days  ago,  applicant  applied  for  an  order  approving  the 
issuance  of  several  million  dollars  par  value  of  bonds.  At  that 
time,  this  Commission  was  told  that  unless  such  bonds  were  au- 
thorized, receivership  was  imminent;  that  the  bonds  of  other  com- 
panies held  by  the  Detroit  United  Bailway  Company,  as  shown 
by  its'  last  annual  report,  had  been  sold ;  that  its  cash  on  hand, 
as  shown  by  its  1920  report,  had  been  paid  out;  that  its  danger, 
from  failure  to  finance  in  the  precise  manner  asked  would  be 
great,  and  that  the  company  was  making  little  money. 

Now  we  are  told  that  the  company  is  making  money;  that  it 
has  paid  large  dividends;  that  it  has  several  million  dollars  of 
surplus;  that  its  money  in  the  bank,  as  shown  by  its  1920  report, 
is  intact,  and  that,  because  of  its  prosperity,  it  should  be  per- 
mitted to  declare  a  stock  dividend  upon  which  it  should  pay^  per- 
petually in  the  future,  a  fair  return. 

When  Act  Number  115  of  1920,  known  as  the  Glaspie  Act, 
was  about  to  go  into  effect,  a  conference  of  all  interurban  railway 
companies  was  held  and  at  that  time  the  Detroit  United  Railway 
Company  was  represented  by  counsd  of  high  standing,  who  said 
that  it  would  put  in  force  the  rates  of  fare  fixed  by  the  Glaspie 
Act,  when  that  act  should  go  into  effect.  Upon  the  Glaspie  Act 
going  into  effect,  the  Detroit  United  Eailway  Company  refused  to 
put  into  force  the  rates  of  fare  prescribed  thereby. 
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The  approval  of  the  issuance  of  a  stock  dividend  is  a  matter 
of  discretion.  This  Commission  ought  not  to  exercise  its  discre- 
tion in  favor  of  a  company  which  violates  the  law  of  the  state  and 
flouts  its  pledged  word. 

For  these  reasons  a  stock  dividend  ought  not  now  to  be  ap* 
proved. 


HIOHIGAN  PUBIilC  UTILITIES  COBIHISSIOir. 

VILLAGE  OF  MT.  MOREIS  et  aL 

V. 

MICHIGAN  RAILROAD  COMPANY. 
[D-1637.1 

Baiea  —  Interurhan  railroads  ^  Statutory  construoUon. 

Under  Act  No.  116,  Public  Acts  1921,  of  Michigan,  railroad  rates 
of  a  particular  railroad  are  to  be  governed  hj  the  earnings  and  mileage 
of  the  first  line  main  track  operated  bj  the  railroad  company  and  suoh 
rates  cannot  be  fixed  upon  the  basis  of  the  mileage  and  earnings  of  each 
8q»arate  line. 


BaUroads  —  BaUroad  companies  ~  DistinoHon, 

Discussion  of  the  distinction  between  a  railroad  and  a  railroad  com- 
pany, p.  691* 

[September  19,  1921.] 

CoicPLAiNT  against  increased  railroad  rates;  complaint  dis- 
missed. 

Potter,  C(Hnmissioner:  Mt.  Morris  is  north  of  the  city  of 
Flint  on  the  Flint  and  Saginaw  division  of  the  Michigan  Rail- 
road. 

Prior  to  the  effective  date  of  Act  No.  115,  Public  Acts  1921, 
the  village  of  Mt.  Morris  appealed  to  this  Conmiission  to  prevent 
said  Michigan  Bailroad  Company  increasing  its  rates  of  fare.  A 
hearing  was  had  at  which  both  the  officers  and  citizens  of  Mt. 
Morris  and  the  Michigan  Eailroad  Company  were  represented. 

By  §  7  of  Article  XII.  of  the  Constitution,  "The  l^slature 
may,  from  time  to  time,  pass  laws  establishing  reasonable  maxi- 
mum rates  for  the  transportation  of  passengers  and  freight  on 

different  railroads  in  this  state.'' 
P.U.R.1921E. 
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The  village  of  Mt.  Morris  and  its  citizens  contend, 

(1)  That  there  is  a  difference  between  a  railroad  and  a  railroad 
company  and  that  Act  No.  115,  Public  Acts  1921  contemplates 
the  interim  rates  of  fare  fixed  thereby  should  be  established  in 
accordance  with  the  mileage  and  earnings  on  each  separate  rail- 
road, and 

(2)  That  to  give  the  act  the  construction  contended  for  by  the 
^I '  higan  Railroad  Company,  would  result  in  the  company  charg- 
ing an  unreasonable  and  burdensome  rate  of  fare  to  the  citizens  of 
Mt.  Morris,  and  in  the  citizens  of  Mt.  Morris  paying  more  than  a 
fair  return  upon  the  fair  value  of  the  company's  property. 

There  is  technically  a  fundamental  difference  between  a  rail- 
road company  and  a  railroad,  (Sec.  8232  0.  L.  1915,  Sec.  8533 
C.  L.  1915.) 

In  1  Elliott  on  Railroads,  paragraph  4,  it  is  said,  "the  word 
'railroad'  is  sometimes  applied,  alscf,  to  the  corporation  owning 
the  road  and  running  trains  thereon  for  the  carriage  of  freight 
and  passengers.  Ordinarily,  however,  the  corporation  is  desig- 
nated as  a  ^railroad  company'  or  ^railroad  corporation.'  " 

An  examination  of  Act  No.  115,  P.  A,  1921  is  not  convincing 
that  the  legislature  intended  any  distinction  in  the  meaning  of 
the  terms  "electric  interurban  railroad,"  "intorurban  railroad," 
^^railroads,"  "companies,"  and  "railroad  companies"  used  therein 
so  far  as  it  might  affect  the  question  here  involved. 

The  title  of  the  act  speaks  of  "any  interurban  railroad."  Sec- 
tion 1  speaks  of  "any  electric  interurban  railroad."  Section  3 
mentions  both  "electric  interurban  railroad"  and  "the  interurban 
railroads." 

Section  5  of  the  act  is  controlling.  It  provides,  "until  such 
time"  as  rates  of  fare  shall  be  fixed  by  the  Commission  or  other- 
wise "it  shall  be  lawful  for  any  interurban  railroad  to  charge" 
tbe  rates  to  be  fixed  and  established  by  the  method  prescribed  by 
the  statute,  that  is  to  say:  "(a)  For  all  such  railroads  whose 
gross  passenger  earnings  as  reported  to  the  Michigan  Public  Util- 
ities Commission  for  the  year  1920  equaled  or  exceeded  $14,000 
per  mile  of  first  line  main  track  operated  by  such  company,  on 
which  regular  passenger  service  was  maintained,  including  all 
branch  roads  owned,  leased,  operated,  controlled,  occupied,  or 
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managed  by  such  company,  not  to  exceed  a  rate  of  fare  of  1$ 
cents  pey  mUe/* 

Subdivision  b,  c,  and  d  of  §  5,  fix  a  graduated  schedule  of 
rates  of  fare  ^^for  all  companies  whose  said  gross  earnings  so 
reported  as  aforesaid"  may  be  less  than  $14,000  per  mile  of  first 
line  main  track  operated  by  such  companies,  fixing  one  rate  for 
companies  earning  $12,000  a  mile  and  not  exceeding  $14,000  per 
mile;  another  for  companies  earning  $10,000  per  mile  and  not 
exceeding  $12,000  per  mile,  and  another  rate  of  fare  for  com- 
panies earning  not  to  exceed  $10,000  per  mile. 

An  examination  of  subdivision  a,  of  paragraph  5  indicates  that 
the  legislature  intended  to  fix  and  did  fix  the  rates  of  fare  ^'for 
all  such  railroads"  upon  the  basis  of  earnings  and  "of  first  line 
main  track  operated  by  such  company  on  which  regular  passen- 
ger service  was  maintained,  including,"  etc  Subdivisicms  b,  c^ 
and  d  of  paragraph  5  also  specifically  refer  to  "all  companies." 
Subdivision  a,  of  paragraph  5  must  be  treated  as  fixing  the  rate 
of  fare  for  any  and  all  railroads  "operated  by  such  company*^ 
whether  such  railroads  are  connected  together  or  not. 

The  Michigan  Railroad  Company  operates  various  roads.  The 
one  in  question  is  not  connected  with  any  other  line  of  railroad 
operated  by  it,  but  nevertheless  it  is  a  railroad  "operated  by.  such 
company,"  and  is  therefore  governed,  so  far  as  its  rates  of  fare  are 
concerned,  by  the  earnings  and  mileage  of  the  "first  line  main 
track  operated  by  such  company,"  and  under  the  provisions  of 
this  act,  this  Commission  could  not  fix  the  rates  of  fare  upon  the 
basis  of  the  mileage  and  earnings  of  each  separate  line,  instead 
of  upon  the  mileage  and  earnings  "of  first  line  main  track  oper- 
ated by  such  company." 

The  method  of  fixing  the  interim  rates  of  fare  to  be  charged  by 
the  interurban  railroads  in  this  state,  as  well  as  the  justness  of 
their  operation  and  effect,  is  under  the  constitutional  provision 
above  quoted,  a  matter  for  the  discretion  of  the  legislature,  sub- 
ject only  to  the  constitutional  limitation  that  such  maximum  rates 
must  be  "reasonable." 

An  order  is  entered  herewith  dismissing  the  complaint 

Michigan  Public  Utilities  Commission,  Sherman  T.  Handy, 
Chairman,  Samuel  Odell,  Earl  R  Stewart,  William  M.  Smith, 
William  W.  Potter,  Commissioners. 
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BE  GRAND  RAPIDS,  GRAND  HAVEN  &  MUSKEGON  RAIL- 
WAY COMPANY. 

[D-1630.] 

Sates  —  Interurhan  raUways  —  Annual  report  —  Michigan. 

1.  The  language  of  Act  No.  115  Public  Acts  of  1921  ''as  reported 
to  the  Michigan  Public  Utilities  Commission  for  the  year  1920/'  refers 
to  the  annual  report  required  to  be  made  to  the  Michigan  Railroad 
Commission  by  §  8138  C.  L.  1916. 

Return  —  Basis  —  Interurhan  railways  —  "First  Une  n%ain  track," 

2.  The  Michigan  statute  providing  for  interurhan  railway  rates 
based  upon  gross  revenues  according  to  trackage  operated  intends  that 
''first  line  main  track  operated  by  such  company"  with  the  branch  lines 
included  therein  contemplates  exclusive  leaseholds,  occupation,  opera- 
tion, control,  or  management  by  the  company. 

Metum  —  Gross  income  —  Interurhan  railways  —  Michigan. 

3.  The  revenue  earned  by  an  interurhan  railroad  operating  its  cars 
over  the  tracks  of  a  city  railway  company,  must  include  the  revenue 
from  such  operation  for  the  purpose  of  fixing  rates  under  {  5  of  Act 
No.  115,  Public  AcU  of  1921. 

Mates  —  Interurhan  railways  —  Statutory  construction* 

Discussion  of  the  meaning  of  Act  115  of  1921  of  Michigan,  pre- 
scribing rates  to  be  charged  by  interurhan  railways  pending  a  full  in- 
vestigation and  determination  of  permanent  rates  by  the  Commission, 
p.  702. 
Mtates  —  Interurhan  railways  —  Report  of  earnings  —  Michigan. 

Discussion  of  the  report  of  gross  passenger  earnings  reported  hj 
interurban  railways  referred  to  in  Aot  115,  Public  Acts  of  1921  of 
Michigan,  p.  704. 
states  —  Interurhan  railways  —  "First  line  main  track"  —  Michigan 
*  Statutes, 

Discussion  of  the  meaning  of  "first  line  main  track  operated  by 
such  company*'  as  defined  by  Act  115,  Public  Acts  1921  of  Michigan, 
relating  to  rates  for  interurban  railways,  p.  707. 
JEtetum  —  Gross  revenues  —  Interurhan  railways  —  Michigan. 

Discusdion  of  the  amount  to  be  included  in  gross  passenger  wv^ 
nue  as  referred  to  in  Act  No.  115,  Public  Acts  of  1921  of  Michigan,  p. 
709. 

(Stewait,  Commissioner,  dissents.) 

[October  3,  1921.] 

Pboceedino  to  determine  proper  interim  rate  of  fare  for  an 
interurban  railway  under  Act  No,  116,  public  acts  of  1921;  rate 
of  fare  fixed  at  2^  cents  per  mile. 
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Potter,  Commissioner:  Tlje  question  involved  is  the  proper 
interim  rate  of  fare  of  the  Grand  Eapids,  Grand'  Haven  &  Mus- 
kegon  Railway  Company  under  Act  No.  116,  Public  Acts  1921. 

(1)  Section  6  of  the  Act  No.  115,  P.  A.  1921,  subdivision  a,, 
provides, — *Tor  all  such  railroads  whose  gross  passenger  earn- 
ings as  reported  to  the  Michigan  Public  Utilities  Commission 
for  the  year  1920  equaled  or  exceeded  $14,000  per  mile  of  first 
line  main  track  operated  by  such  company  on  which  regular  pas- 
senger service  was  maintained,  including  all  branch  roads  owned, 
leased,  operated,  controlled,  occupied,  or  managed  by  such  com- 
pany not  to  exceed  ^  rate  of  fare  of  1^  cents  per  mile." 

Subdivisions  b,  c,  and  d  of  §  5  import  the  specific  language  of 
subdibision  a,  so  far  as  the  question  involved  in  this  case  is  con- 
cerned and  fix  a  graduated  scale  of  rates  of  fare  for  railroad* 
earning  $12,000  but  not  exceeding  $14,000  per  mile  of  2  cents 
per  mile.  For  railroads  earning  $10,000  per  mile  but  not  ex- 
ceeding $12,000  a  mile,  2^  cents  per  mile,  and  for  companies 
earning  less  than  $10,000  a  mile,  3  cents  a  mile. 

Section  8138  Compiled  Laws  1915  provides, — 

"Every  common  carrier  doing  business  in  this  state,  or  which 
shall  hereafter  do  business  in  this  state,  and  every  person,  firm  or 
corporation  owning  property  in  this  state  which  is  used  for 
common  carrier  purposes,  shall  on  or  before  the  same  day  in  each 
year  thereafter,  make  and  transmit  to  the  Commission  at  its  office 
in  Lansing  a  full  and  true  statement,  under  oath  of  the  proper 
official  of  such  carrier  of  the  financial  and  operating  transactions 
of  such  carrier  relative  to  the  state  of  Michigan  for  the  year  end- 
ing the  31st  day  of  December  preceding,  which  statement  for  the 
state  of  Michigan  shall  be  similar  in  character  and  detail  to  the 
annual  report,  if  any,  required  to  be  made  by  such  carriers  to  the 
Interstate  Commerce  Commission.  The  said  Commission  shall 
cause  to  be  made  suitable  blanks  at  the  expense  of  the  state  and 
and  forward  the  same  to  such  common  carrier,  upon  which  to 
make  reports  required  by  this  act.  The  said  Railroad  Commis- 
sion may  require  of  such  common  carrier,  subject  to  the  provi-r 
sions  of  this  act,  any  other  or  additional  information  relating  to 
the  management  of  such  carrier  and  to  the  condition  of  its  re- 
spective property  utilized  for  common  carrier  purposes  and  such 
other  subjects  as  in  its  judgment  may  be  necessary  in  order  to 
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gain  full  information  in  regard  thereto.  Every  common  carrier 
doing  business  in  this  state  shall,  when  so  ordered  by  the  Com- 
mission, report  to  the  Railroad  Commission  its  earnings  and  in- 
come statement  for  the  period  designated  in  such  order,  and  the 
proper  blanks  for  that  purpose  shall  be  furnished  by  the  Com- 
mission.'' 

[1]  The  language  of  Act  No.  115  Public  Acts  1921  "as  re- 
ported to  the  Michigan  Public  Utilities  Commission  for  the  year 
1920,'*  refers  in  bur  opinion  to  the  annual  report  required  to  be 
made  to  the  Michigan  Railroad  Commission  by  §  8188  0.  L. 
1915. 

Section  3  of  Act  No.  419  P.  A.  1919  provides: 

^'Wherever  reference  is  made  in  such  law  to  the  'Commission^ 
or  to  the  'Michigan  Railroad  Commission,'  such  reference  shall 
be  construed  to  mean  the  Public  Utilities  Commission  herein  pro- 
vided for." 

[2]  (2)  The  question  arises  whether  the  language  of  subdivi- 
sion a,  of  §  5  of  Act  No.  115  P.  A.  1921  "including  all  branch 
roads  owned,  leased,  operated,  controlled,  occupied  or  managed 
by  such  company,"  contemplates  exclusive  leasehold,  occupation, 
operation,  control,  or  management  by  such  company. 

In  Detroit,  G.  R.  &  W.  R  Co.  v.  Wesselius,  119  Mich.  132,  77 
N.  W.  631,  mandamus  was  brought  by  the  railroad  company 
against  the  commissioner  of  railroads  to  change  the  assessment 
made  against  the  railroad  company  under  the  provisions  of  the 
specific  tax  law  then  in  force.  Act  No.  228  P.  A,  1897,  which 
provided  for  a  specific  tax  upon  the  property  and  business  of  rail- 
road c(»npanie8  operated  within  the  state,  computed  upon  the 
basis  of  a  percentage  of  gross  income,  which  percentage  of  gross 
income  was  graduated  according  to  the  earnings  of  the  company. 

It  is  said,  "it  further  appears  that  the  relator  included,  in  its 
report  of  mileage  operated,  4.6  miles  from  Detroit  to  Delray; 
8.4  miles  from  Delray  to  Oak;  1  mile  from  Lansing  to  North 
Lansing;  7.3  miles  from  Paines,  in  the  county  of  Saginaw,  to  the 
city  of  Saginaw ;  15.5  miles  from  Grand  Rapids  to  Sparta ;  and 
34.2  miles  from  Sparta  to  Sheridan, — a  total  of  71  miles,  over 
which  relator  ran  its  trains,  but  as  to  which  road  it  did  not  have 
exclusive  controL     On  the  contrary,  those  lines  of  road  were 
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used  bj  other  railroad  companies  as  a  part  of  their  several  sys- 
tems/' 

The  question  was  presented,  ^^whether  in  making  the  computa- 
tion the  mileage  should  be  that  exclusively  operated  by  the  re- . 
lator,  or  should  include  other  roads,  over  whidi  it  ran  any  of  its 
trains,  to  the  extent  so  used." 

In  passing  upon  the  question  it  is  said,  ^^the  most  important 
question  in  the  case  is  whether,  in  computing  taxes,  tracks  over 
which  relator  runs  its  trains,  but  not  exclusively  controlled  by 
relator,  should  be  computed  as  a  part  of  its  mileage.  The  lan- 
guage of  the  statute  is  ^road  actually  operated  within  this  state.' 
The  contention  of  relator  is  that  it  is  immaterial  whether  this 
company  operates  this  road  exclusively,  or  whether  it  is  operated 
in  conjunction  with  other  companies.  On  the  oth^  hand,  while 
it  is  conceded  by  respondent  that  the  statute  does  not  require  that 
the  road  should  be  owned  by  the  company,  yet  it  b  contended 
that  it  does  require  that  if  not  owned,  but  merely  operated,  it 
shall  be  operated  exclusively,  and  not  merely  in  common  with 
other  companies.  This  would  be  the  ordinary  meaning  of  the 
language;  and,  looking  somewhat  to  the  consequences,  it  will  be 
seen  that,  if  the  relator's  contention  be  allowed,  two  connecting 
roads  of  equal  mileage  might,  by  running  trains  at  intervals  over 
the  whole  length  of  the  two  roads  by  mutual  consent,  each  be  said 
to  be  operating  a  road  of  the  entire  length,  thereby  materially 
reducing  the  rate  of  taxation.  '  We  think  the  contention  of  re- 
spondent's counsel  should  prevail." 

In  Cook  County  v.  Chicago,  B.  &  Q.  R.  Co.  35  HI.  460,  464, 
suit  was  brought  against  the  county  by  the  railroad  company  to 
enjoin  the  collection  of  a  tax  upon  its  rolling  stock.  The  Chi- 
cago, Burlington  &  Quincy  Bailroad  Company  ran  its  trains  into 
Chicago  over  another  railroad. 

It  was  sought  by  the  county  to  sustain  the  tax  imder  a  statute 
which  provided  '^the  rolling  stock  of  railroad  companies  shall 
be  listed  and  taxed  in  the  several  counties,  towns,  and  dties  pro 
rata  in  proportion  as  the  length  of  the  main  track  in  each  county, 
town,  or  city  bears  to  the  whole  length  of  the  road." 

It  is  said,  ^^a  contract  for  the  right  to  pass  over  the  lands  o» 
another,  is  an  easement  extending  only  to  a  temporary  distui^i^ 
ance  of  the  owner's  possession.    The  grantee  of  such  an  easemexiF 
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is  not  the  owner  or  occupant  of  the  estate  over  which  it  is 
granted.  .  .  .  The  companies  whose  railroads  terminate  in 
Chicago,  for  conveniences  in  receiving  and  delivering  freight  in 
that  city,  use  each  other's  roads.  .  .  •  It  was  insisted  in  argu- 
ment that  the  appellee  was  an  occupant  of  the  section  of  road 
over  which  it  ran  its  trains ;  but  the  mere  running  of  trains  over 
a  road  does  not  make  the  company  running  them  an  occupant 
with  any  vested  interest  in  the  road." 

Although  the  language  of  subdivision  a,  of  §  5  of  Act  No.  115, 
P.  A,  1921  is  broader  than  that  of  Act  No.  228  of  P.  A.  1897, 
yet  we  are  of  the  opinion  that  the  decisions  above  mentioned  are 
cohdusive  against  the  contention  that  the  statute  does  not  mean 
exclusive  ownership,  lease,  operation,  control,  occupation,  or 
management  of  such  branch  lines,  by  the  general  language  "first 
line  main  track  operated  by  such  company." 

It  seems  to  be  settled,  (a)  that  the  Interurban  Railroad  Com- 
pany is  boimd  by  its  report  "as  reported  to  the  Michigan  Public 
Utilities  Conmiission,"  and  (b)  that  the  "first  line  main  track 
operated  by  such  company"  as  defined  by  Act  No.  115  P.  A. 
1921,  with  the  branch  lines  included  therein,  contemplates  ex- 
clusive operation. 

(8)  Coming  to  the  specific  controversy  before  the  Commis- 
sion,— The  Grand  Eapids,  Grand  Haven  &  Muskegon  Railway 
asks  to  have  the  Conmiission  count  in  its  mileage,  3.17  miles  of 
line  of  the  Grand  Rapids  Railway  Company  from  Grand  Rapids 
city  limits  to  the  station  of  the  Grand  Rapids,  Grand  Haven  & 
Musk^on  Railway  Company  on  Ottawa  Street  in  Grand  Rapids, 
and  8.15. miles  of  track  of  the  Muskegon  Traction  &  Lighting 
Company,  from  Muskegon  Heights  to  the  station  of  the  Grand 
Rapids,  Grand  Haven  &  Muskegon  Railway  Company  on  West- 
em  avenue  in  the  city  of  Muskegon.  The  important  question  to 
determine  is  whether  this  mileage  amounting  to  6.32  miles  of 
street  railway  track  over  which  the  street  railway  companies  oper- 
ating in  Grand  Rapids,  Muskegon  Heights,  and  Musk^on  re- 
spectively operate  cars,  can  be  taken  into  consideration  by  the 
Conunission  in  determining  the  mileage  "of  first  line  main  track 
operated"  by  the  Grand  Rapids,  Grand  Haven  &  Muskegon  Rail- 
way Company  under  Act  No.  115  of  the  Public  Acts  of  1921. 

Conceding  all  of  the  other  claims  of  the  Grand  Rapids,  Grand 
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Haven  &  Muskegon  Bailway  Company  and  limiting  its  eamingn 
for  1920  "as  reported  to  the  Michigan  Public  Utilities  Commis- 
sion" to  the  single  item  of  passenger  revenue  of  $483,780.80  and 
excluding  the  street  railway  mileage  in  the  cities  of  Grand 
Kapids,  Musk^on  Heights,  and  Muskegon,  from  the  computa- 
tion the  rate  of  fare,  the  Grand  Rapids,  Grand  Haven  &  Muske- 
gon Railway  Company  falls  within  subdivision  c,  of  §  5  of  Act 
No.  115,  Public  Acts  of  1921  ''of  2^  cents  per  mile." 

[3]  (4)  The  Grand  Rapids  Railway  Company  and  the  Mus- 
kegon Traction  &  Lighting  Company  furnish  power,  maintain 
their  tracks  over  which  the  Grand  Rapids,  Grand  Haven  &  Mus- 
kegon Railway  runs  In  the  cities  of  Muskegon  Heights,  Muske- 
gon, and  Grand  Rapids,  and  the  Grand  Rapids  Railway  Com- 
pany protects  the  Grand  Rapids,  Grand  Haven  &  Muskegon  Rail- 
way Company  against  all  claims  for  damages  except  those  occa- 
sioned by  the  defective  cars  of  the  Grand  Rapids,  Grand  Haven 
&  Muskegon  Railway  Company.  By  reason  of  having  running 
rights  over  these  city  lines,  the  Grand  Rapids,  Grand  Haven  & 
Muskegon  Railway  is  enabled  to  have  its  waiting  rooms  down 
town  in  Grand  Rapids  and  in  Muskegon.  For  the  use  of  these 
tracks,  power  and  equipment  and  this  protection  against  dam- 
ages, the  Grand  Rapids,  Grand  Haven  &  Muskegon  Railway 
Company  paid  in  1920  to  the  Grand  Rapids  Railway  Company 
$23,555.71,  and  to  the  Muskegon  Traction  &  Lighting  Company 
under  its  contract  with  it  $4,662.19,  a  total  of  $28,217.90)  which 
it  earned  from  passenger  traffic  over  said  city  lines. 

Before  the  Grand  Rapids,  Grand  Haven  &  Muskegon  Rail- 
way Company  could  pay  out  this  sum  of  $28,217.90,  it  must  earn 
it,  and  it  did  earn  it  by  the  operation  of  its  cars  over  the  lines  of 
said  city  railway  companies. 

There  can  be  no  question  but  that  the  $28,217.90  constitutes 
a  part  of  the  gross  income  of  the  Grand  Rapids,  Grand  Haven  & 
Muskegon  Railway  Company,  and  if  this  amount  is  added  to  the 
gross  earnings  of  the  Grand  Rapids,  Grand  Haven  &  Muskegon 
Railway  Company  as  reported  to  this  Commission  in  its  original 
report,  it  would  make  its  total  gross  earnings  $511,998.70. 

Conceding  that  the  Grand  Rapids,  Grand  Haven  &  Muskegon 
Railway  Company  is  entitled  to  count  as  a  part  of  its  mileage  all 
of    the    trackage    over    which    it    operates    in    the   cities    of 
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•Grand  Rapids,  Muskegon  Heights  and  Muskegon,  making  its  to- 
ta\  mileage  49.66  miles,  it  would  still  be  earning  more  than 
$10,000  a  mile,  to  wit,  $10,264.57  and  would  come  within  sub- 
xiivision  c,  of  §  5  of  Act  No.  115  of  the  Public  Acts  of  1921  and 
be  entitled  to  charge  interurban  fares  on  the  basis  of  2^  cents  a 
mile. 

An  order  in  accordance  herewith  is  this  day  entered, . 

Michigan  Public  Utilities  Conunission,  Sherman  T.  Handy 
'Chairman,  Samuel  Odell,  William  W.  Potter  Commissioners. 

I  concur  in  the  result,  William  M.  Smith,  Commissioner. 

Stewart,  Commissioner:  The  Grand  Kapids,  Grand  Haven  & 
Muskegon  Eailway  Company  is  an  interurban  electric  railway 
operating  between  the  cities  of  Grand  Kapids,  Grand  Haven  & 
Muskegon.  In  the  city  of  Grand  Haven  its  lines  extend  beyond 
the  westerly  limits  to  the  summer  resort  known  as  Highland 
Park,  and  its  operation  over  that  portion  of  its  lines  resembles 
that  of  an  intra-city  transportation  company  rather  than  a  typi- 
cal interurban.  This  company  was  organized  in  1899  and  was 
the  first  interurban  system  within  the  state  of  Michigan  to  util- 
ize the  third  rail  rather  than  the  overhead  trolley  for  the  trans- 
mission of  electricity. 

This  company  has  filed  its  reports  with  this  Commission  and 
its  predecessors  for  over  ten  years.  During  the  first  years  of  .its 
operation  its  rates  of  fare  were  fixed  by  franchise  r^ulations  con- 
tained in  various  franchises  granted  by  different  public  bodies 
through  which  it  operated.  Of  course,  as  these  franchises  were 
granted  during  a  period  of  low  prices,  the  rates  fixed  therein 
were  inadequate  when  the  period  of  war  prices  began  to  affect  the 
earnings  of  all  public  utilities.  It  is  evident  that  this  situation 
was  challenged  to  the  attention  of  the  legislature,  which,  in  this 
-State  under  the  decisions  of  the  courts  of  the  state,  has  the  prim- 
ary power  to  fix  the  rates  of  all  public  utilities,  and  in  1919  by 
Act  382  of  the  Public  Acts  of  that  year,  an  attempt  was  made  to 
fix  a  measure  of  rates  of  fare  which  would  do  justice  to  all  inter- 
urban companies  in  the  state.  Of  course,  the  legislature  having 
acted  in  a  matter  which  came  peculiarly  within  the  purview  of 
its  jurisdiction,  franchises  fixing  rates  of  fare  were  nullified  and 
repealed. 
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To  make  more  clear  the  situation  as  to  rates  of  fare  for  inter- 
urbans,  we  herewith  quote  that  portion  of  Act  382  of  the  Publia 
Acts  of  1919  pertaining  to  rates,  believing  that  its  conciseness 
and  clarity  of  expression  cannot  be  improved  by  any  condensatioii. 
of  language  which  we  might  adopt: 

"Sec.  1.  It  shall  hereafter  be  lawful  for  any  railroad  company^ 
to  charge  for  transporting  within  this  state  any  passenger  and  his^ 
or  her  ordinary  baggage,  not  exceeding  in  weight  150  pounds,  not 
exceeding  the  following  rate  of  fare,  namely:  A  minimum  fare  of 
5  cents ;  for  a  distance  of  not  excjeeding  5  miles,  3  cents  per  mile ; 
for  all  other  distances,  2^  cents  per  mile:  Provided,  that  any 
railroad  company  may  charge  or  receive  for  transportation  of 
children  of  the  age  of  twelve  years  and  over  the  age  of  five  yeara 
a  minimum  fare  of  5  cents;  for  a  distance  of  not  exceeding  5 
miles,  not  more  than  1^  cents  per  mile;  for  all  other  distances,- 
not  more  than  IJ  cents  per  mile:  Provided,  that  children  of  the 
age  of  five  years  or  under  shall  be  transported  free  of  charge : 
Provided,  that  steam  railroads  whose  gross  passenger  earnings 
for  the  entire  system  do  not  exceed  four  hundred  dollars  per 
mile  per  year  may  charge  not  to  exceed  4  cents  per  mile. 

Sec.  2.  This  act  shall  apply  to  all  railroads,  including  the  so- 
called  steam  railroads,  electric  railroads,  suburban  railroads,  and 
interurban  railroads :  Provided,  that  this  act  shall  not  apply  to  the 
rates  of  street  or  interurban  railroads  charged  in  the  transporta- 
tion of  passengers  within  the  limits  of  cities,  or  within  a  distance 
of  five  miles  of  the  boundaries  thereof:  Provided  further,  that 
this  act  shall  not  apply  to  any  railorad,  the  control  of  which  has 
been  taken  over  by  the  Federal  Government,  while  under  such 
Federal  control :  Provided  further,  that  this  act  shall  not  be  con- 
strued to  limit  the  right  of  any  railroad  which,  under  the  pro- 
visions of  subdivision  nine  of  §  8243  of  the  Compiled  Laws  of 
1915,  is  authorized  to  charge  a  rate  of  fare  of  3  cents  per  miler 
Provided  further,  that  these  rates  shall  not  apply  to  electric,  sub- 
urban or  interurban  railroads  whose  gross  passenger  earnings,  as 
reported  to  the  Railroad  Commission  for  the  year  1918,  equaled 
or  exceeded  $8,000  per  mile  for  each  mile  of  road  operated  by 
said  company,  including  all  branch  roads  owned,  leased,  con- 
trolled or  occupied  by  such  company:  And  provided,  that  in  the 
future  whenever  the  passenger  earnings  of  any  electric,  suburbai^ 
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or  intenirban  railroad,  as  reported  to  the  Railroad  Commission 
at  the  close  of  any  year,  shall  increase  so  as  to  equal  or  exceed  the 
sxxm  of  $10,000  per  mile  per  annum  for  each  mile  of  .road  so 
operated  by  such  company,  then  in  such  case  said  company  shall 
thereafter,  upon  the  notification  of  the  Eailroad  Commission,  be 
required  to  charge  not  exceeding  2  cents  per  mile  for  the  trans- 
portation of  any  passenger  and  his  or  her  ordinary  baggage  as 
above  provided/^ 

This  statute  above  quoted,  despite  its  apparent  clear  intent,  be- 
came a  question  of  inquiry  in  the  courts  of  this  state  and  was 
finally  construed  by  the  supreme  court  of  this  state  and  was  de- 
clared constitutional.  The  right  of  the  legislature  to  vacate  fran- 
chise contracts  was  declared  to  be  absolute  and  under  the  Act  of 
1919,  the  Grand  Eapids,  Grand  Haven  &  Muskegon  Railway 
Company  ceased  to  charge  the  rates  of  fare  under  its  township 
and  village  franchises,  but  its  rates  in  Muskegon  and  Grand 
Haven  continued  to  be  subject  to  the  franchise  or  other  regula- 
tions of  the  city  street  car  companies  over  whose  tracks  it  so 
operated,  and  its  rates  generally  went  to  2|  cents  per  mile  which 
was  the  rate  August  18,  1921.  The  legislature  of  Michigan  evi- 
dently was  dissatisfied  with  Acf382  of  1919,  or  possibly  it  would 
foe  more  accurate  to  say  that  it  was  dissatisfied  with  said  act  after 
the  same  had  received  judicial  interpretation,  which  it  received 
in  tiie  case  of  the  Attorney  General  vs.  Detroit  United  Railway, 
210  Mich,  page  227,  and  at  the  biennial  session  of  1921^  Act  382 
was  superseded  by  Act  115  of  the  Public  Acts  of  1921,  which . 
places  the  final  fixation  of  interurban  rates  with  this  Commis- 
sion, and  prescribes  a  rate  to  be  effective  until  this  Commission 
can  act  to  fix  a  rate. 

The  rate,  or  method  of  fixing  the  same  by  the  Commission,  is 
not  now  the  question.  When  this  Commission  approaches  that 
problem  it  will  have  for  its  guidance  the  means  and  methods  pre- 
scribed by  l^slation  and  judicial  interpretation  for  doing  that 
sort  of  rate  fixation  work.  The  question  before  this  Commission 
now  is  the  interpretatiton  of  Act  115  of  1921.  Act  115  of  1921 
prescribes  certain  interim  rates  which  will  take  effect  from  the 
time  that  said  act  becomes  operative  until  such  time  as  this  Com- 
mission can  in  an  orderly  and  intelligent  manner  proceed  under 
the  act  to  fix  a  rate.    Section  7  of  said  act  reads  as  follows : 
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"Sec.  7.  Any  such  raUroad  company  which  shall  within  thirty 
days  after  notification  by  the  Michigan  Public  Utilities  Com- 
mission, fail  to  comply  with  the  provisions  of  the  act,  shall  irame- 
diately  after  such  failure  become  liable  to  the  people  of  the  state 
of  Michigan  in  a  penalty  of  $1,000  per  day  for  each  and  every 
secular  day  during  the  pendency  of  such  failure,  which  said  pen- 
alty shall  be  collected  in  action  to  be  brought  by  the  Michigan 
Public  Utilities  Commission  in  any  court  of  competent  jurisdic- 
tion within  this  state,  and  which  said  penalty  when  collected  shall 
be  paid  into  the  state  treasury  and  credited  to  the  primary  school 
fund.  The  penalty  in  this  section  mentioned  shall  be  supple- 
mental to  and  shall  not  be  deemed  tp  supersede  any  extraordinary 
remedy  by  mandamus  or  otherwise  authorized  by  law  to  be  in- 
stituted by  the  state,  the  Michigan  Public  Utilities  Commission 
or  any  state  officer  or  board  or  any  other  person  to  compel  compli- 
ance with  the  provisions  of  this  act" 

It  is  apparent  from  a  study  of  the  language  of  this  act  that 
the  Commission  is  not  only  charged  with  doing  these  things  which 
will  fix  the  permanent  rate  of  fare,  but  it  is  also  charged  with  the 
duty  of  observing  the  rates  of  fare  put  in  effect  during  the  time 
whidi  may  elapse  between  the  taking  effect  of  the  act  and  the 
final  order  of  this  Commission.  These  rates  of  fare  are  fixed  by 
the  statute  and  it  is  the  Opinion  of  the  Commission  that  the  car- 
rier should  in  each  particular  instant  decide  for  itself  what  ita 
rate  of  fare  should  be  and  that  the  Commission,  after  said  deci- 
sion has  been  made,  should  by  such  means  as  it  has,  investigate 
that  rate  of  fare  and  determine  whether  in  the  opinion  of  the 
Commission,  the  carrier  has  complied  with  that  portion  of  the 
law  fixing  the  temporary  rate  of  fare.  This  portion  of  the  law 
can  be  found  in  §  5  of  said  act  which  reads  as  follows : 

"Until  such  time  as  the  rates  of  fare  for  the  transportation  of 
passengers  within  this  state  are  fixed  for  the  several  interurban 
railroads  by  the  Michigan  Public  Utilities  ConMnission  under  the 
provisions  of  this  act,  or  otherwise,  it  shall  be  lawful  for  any 
interurban  railroad  to  charge  for  transporting  vnthin  this  state, 
of  any  passenger,  not  to  exceed  the  following  rates  of  fare,  name- 
ly :  A  minimum  fare  of  5  cents  for  a  distance  not  exceeding  five 
miles,  and  for  all  other  distances  not  to  exceed  the  following 
rates:     (a)  For  all  such  railroads  whose  gross  passenger  eam- 
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ings  as  reported  to  the  Michigan  Public  Utilities  Commission  for 
the  year  1920  equaled  or  exceeded  $14,000  per  mile  of  first  line 
main  track  operated  by  such  company,  on  which  regular  passenger 
service  was  maintained,  including  all  branch  roads  owned,  leased, 
operated,  controlled,  occupied,  or  managed  by  such  company,  not 
to  exceed  a  rate  of  fare  of  1^  cents  per  mile ;  (b)  for  all  com- 
panies whose  said  gross  earnings,  so  reported  as  aforesaid, 
equaled  $12,000  but  did  not  exceed  $14,000  per  mile  of  first  line 
main  track,  so  operated  as  aforesaid,  not  to  exceed  a  rate  of  fare 
of  2  cents  per  mile;  (c)  for  all  companies  whose  said  gross  earn- 
ings so  reported  as  aforesaid,  equaled  $10,000  but  did  not  exceed 
$12,000  per  mile  of  first  line  main  track,  so  operated  as  afore- 
said, not  to  exceed  a  rate  of  fare  of  2 J  cents  per  mile;  (d)  for  all 
companies  whose  said  gross  earnings,  so  reported  as  aforesaid, 
did  not  exceed  $10,000  per  mile  of  first  line  main  tracks,  so 
operated  as  aforesaid,  not  to  exceed  a  rate  of  fare  of  3  cents  per 
mile :  And  provided,  that  in  the  future  until  rates  of  fare  shall 
be  fixed  as  hereinbefore  provided,  or  otherwise,  whenever  such 
gross  earnings  of  any  of  such  interurban  or  suburban  railroads,  as 
reported  to  the  said  Michigan  Public  Utilities  Commission  for 
any  year  subsequent  to  1920  shall  be  increased  or  diminished, 
such  interurban  or  suburban  railroad  shall  charge  not  to  exceed 
the  rates  of  passenger  fare  hereinbefore  provided  for  the  dass  in 
which  such  gross  earnings,  so  reported,  shall  place  such  railroad : 
Provided  further,  that  children  of  the  age  of  five  years  or  under, 
accompanied  by  a  person  over  twelve  years  of  age,  shall  be  trans- 
ported free,  and  children  of  the  age  of  twelve  years  or  under  shall 
be  transported  for  not  to  exceed  one  half  the  rates  of  passenger 
fare  herein  provided  for  adult  passengers  for  each  of  such  rail- 
roads: Provided  farther,  that  nothing  in  this  act  contained  shall 
apply  to  any  street  railroads  engaged  solely  in  the  transportation 
of  passengers  within  the  corporate  limits  of  any  city  or  within  a 
distance  of  five  miles  of  the  corporate  boundaries  thereof/* 
,  To  clarify  the  question,  it  is  well  to  restate  the  situation  as  to 
rates  of  fare  at  the  present  time.  Prior  to  Act  382  of  1919,  rates 
of  fare  on  interurbans  were  generally  fixed  by  city,  village,  and 
township  franchise  regulations,  and  by  competition.  After  Act 
382  of  1919  became  effective,  interurban  rates  of  fare  were  gov- 
erned by  the  provisions  of  that  law  quoted  supra.    After  August 

P.U.R.1921E. 


Digitized  by 


Google 


704  MICmGAN  PUBLIC  UTILITIES  COMMISSION. 

18,  1921,  the  rates  of  fare  upon  interurban  railways  will  be  gov- 
erned by  §  5  of  Act  115  of  1921,  quoted  supra,  until  such  time 
as  the  Michigan  Public  Utilities  Commission,  under  §  2  of  said 
act,  shall  take  such  measures  as  will  remove  the  question  of  a 
proper  fare  from  the  domain  of  speculation. 

Acting  under  §  5  of  Act  115  of  1921,  the  carrier  in  question 
in  this  matter  filed  with  us  certain  schedules  of  rates  which  it  in- 
tended to  charge  under  said  act  and  upon  an  inspection  of  the 
same,  this  Commission  was  in  doubt  whether  said  carrier  had 
complied  strictly  with  the  provisions  of  said  act  The  Commis- 
sion was  of  the  opinion  that  under  §  7  of  said  act,  it  would  be 
derelict  in  its  duty  if  it  did  not  proceed  to  order  immediate  in- 
vestigation of  the  subject,  and,  therefore,  believing  that  the  filing 
of  this  passenger  fare  rate  was  analogous  to  the  ordinary  filing  of 
freight  rates,  we  suspended  said  tariff  for  a  period  of  forty-five 
days,  or  until  we  could  investigate  and  make  a  decision  in  the 
matter. 

Qtiestion  Irwolved. 

The  concise  question  before  the  Commission  at  present  is : 
"What  is  the  proper  rate  of  fare  per  mile  upon  this  interurban 

under  §  5  of  Act  115  of  the  Public  Acts  of  Michigan  for  1921 !" 
In  order  to  determine  this  question,  we  are  confronted  with  the 

decision  of  two  questions  which  may  roughly  be  stated  as  follows : 

(1)  What  were  the  "gross  passenger  earnings  as  reported  to 
the  Michigan  Public  Utilities  Commission  for  the  year  1920"  of 
this  carrier; 

(2)  How  many  miles  of  "first  line  main  track  operated  by 
such  company  on  which  regular  passenger  service  was  main- 
tained, including  all  branch  roads,  owned,  leased,  operated^  con- 
trolled, occupied  or  managed  by  said  carrier/' 

Question  of  Qtobs  Passenger  Earnings. 

In  order  to  arrive  at  a  decision  on  either  of  the  questions  stated 
above,  we  are  immediately  confronted  with  the  question  of 
whether  this  carrier,  after  filing  a  report,  may  amend  or  alter 
the  same  by  submitting  further  or  amendatory  reports.  The  pur- 
pose of  filing  a  report  or  paper  in  a  legal  proceeding  is  to  state 
the  truth ;  the  purpose  of  requiring  reports  from  corporations  and 

P.UJ1.1921E. 


Digitized  by 


Google 


RE  GRAND  RAPIDS,  GRAND  HAVEN  &  MUSKEGON  R.  CO.         703 

carriers  has  been  varied;  their  reports  are  valuable  to  taxation 
officers  and  their  reports  are  valuable  to  officers  who  are  charged 
with  regulation  as  is  this  Commission.  Obviously,  the  only  pur- 
pose of  the  state  in  requiring  these  reports  is  to  assist  its  citizens 
and  officers  in  arriving  at  the  truth.  It  seems  to  this  Commission 
that  this  carrier  would  have  a  right  to  amend  its  report  within 
any  reasonable  time  to  make  the  same  speak  the  truth. 

Prior  to  Act  382  of  the  Public  Acts  of  1919  neither  the  mile- 
age nor  the  gross  returns  were  valuable  on  the  question  of  rate 
making,  although  the  Commission  required  this  information  to 
be  given.  After  Act  382  of  the  Public  Acts  of  1919  came  into 
effect,  the  gross  returns  were  of  importance  in  determining  what 
the  rate  for  carrying  passengers  might  be.  If  errors  of  measure- 
ment or  errors  of  judgment  had  crept  into  a  report  and  by  cor- 
porate custom  repeated  themselves  in  reports  filed  for  subsequent 
years,  we  believe  that  the  corporation  has  the  right,  when  it  dis- 
covers these  errors,  to  so  amend  them  as  to  make  them  speak  the 
truth.  Under  the  provisions  of  Act  115  of  the  Public  Acts  of 
1921,  both  the  gross  earnings  and  the  mileage  became  important 
in  the  question  of  rate  making.  The  report  in  this  case  was  filed 
on  March  29,  1921,  and  obviously  as  soon  as  the  operations  for 

1920  were  completed,  the  corporation  began  to  turn  its  attention 
to  the  preparation  of  the  report  for  that  year.  A  true  and 
accurate  report  requires  a  considerable  attention  to  detail,  and 
at  the  time  the  corporation  began  the  preparation  of  its  report, 
it  had  no  knowledge,  implied  or  otherwise,  that  any  law  would 
become  effective  which  should  change  its  attitude  in  the  careful- 
ness and  accuracy  of  its  report.    Act  115  of  the  Public  Acts  of 

1921  in  reference  to  the  mileage  of  the  railroad  and  to  its  gross 
passe^nger  earnings,  uses  different  language  than  was  used  in 
Act  382  of  the  Public  Acts  of  1919  in  that  the  Act  of  1919  re- 
ferred to  "each  mile  of  road  operated  by  said  company,"  while 
Act  115  refers  to  "miles  of  first  line  main  track  operated  by  a 
company  on  which  passenger  service  was  maintained  including 
all  branch  roads  owned,  leased,  operated,  controlled,  occupied,  or 
managed  by  such  company,"  and  the  carrier  now  claims  that  this 
wording  together  with  the  prominence  that  it  is  given  in  this 
statute  caused  them  to  make  an  investigation  from  which  they 
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believe  that  their  report  as  first  filed  was  in  error.    We  believe 
that  they  have  the  right  to  amend  their  report 

However,  from  the  language  of  the  statute,  it  becomes  neces- 
sary for  us  to  decide  whether  the  legislature  of  1921  by  using 
the  words  "gross  passenger  earnings  as  reported  for  the  year 
1920,*'  has  reference  to  the  figures  placed  in  the  first  report  filed 
with  us,  or  whether  the  same  could  apply  to  figures  in  an  amend- 
ed and  supplemental  report.  To  answer  this  question,  we  must 
determine  the  question  of  legislative  intent  in  the  above  lan- 
guaga  It  appears  that  the  report  of  this  carrier  for  1920  was 
filed  with  us  on  March  29,  and  it  appears  from  public  documents 
that  Act  115  of  the  Public  Acts  of  1921  was  introduced  on 
March  15  and  was  finally  passed  by  the  House  of  Representa- 
tives on  April  12  and  by  the  Senate  on  April  21.  It  became  » 
law  upon  receiving  the  Governor's  signature  during  the  month 
of  May,  1921. 

From  a  knowledge  of  all  the  facts,  we  are  forced  to  the  con- 
clusion that  the  legislature  knew  that  certain  reports  were  filed 
and  that  in  1921  a  report  for  1920  would  be  filed  as  a  mattei 
of  l^al  routine  and  that  the  words  "as  reported  in  1920" 
referred  to  the  routine  report  that  they  knew  would  be  filed 
rather  than  to  a  certain  definite  piece  of  paper  which  they  had 
inspected  and  from  which  they  had  drawn  a  conclusion.  It  is  a 
matter  of  knowledge  to  this  Commission  that  the  particular  sit- 
uation affecting  this  carrier  was  not  in  the  mind  of  any  mem* 
ber  of  the  legislature  in  the  construction  of  this  piece  of  legisla* 
tion. 

The  term  "gross  passenger  earnings'*  does  not  admit  of  a  great 
deal  of  discussion.  We  are  content  to  believe  that  this  term 
applies  to  simis  of  money  of  whatever  nature  received  by  this 
carrier  for  the  transportation  of  any  person  on  lines  over  which 
it  operates  its  passenger  cars,  or  other  receipts  resulting  from 
carrying  passengers.  It  appears  from  the  record  in  this  cause 
that  under  the  terms  of  its  contract  with  certain  city  street  car 
companies  over  which  it  operates  cars  at  times,  that  certain  pas- 
sengers may  be  carried  for  which  this  carrier  receives  no  compen- 
sation  and  we  do  not  believe  that  the  fact  that  the  city  company 
may  have  received  compensation  therefor  affects  the  gross  pas- 
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senger  earnings  of  this  carrier.  Therefore,  we  would  exclude 
from  our  consideration  such  sums  but  would  include  every  sum 
that  this  carrier  received  or  should  receive  for  the  transporta- 
tion of  any  person  at  any  price  on  the  lines  over  which  it  was 
operating. 

Question  of  ''First  Line  Main  Track,  etc/* 

The  question  of  what  is  "first  line  main  track  operated  by 
such  company  on  which  regular  passenger  service  was  main- 
tained,'' and  the  language  following,  can  be  cleared  up  some- 
what by  a  discussion  of  what  service  this  carrier  holds  itself  out 
to  perform,  Interurbans,  as  we  know  them  and  apply  the  term 
to  certain  carriers,  have  come  into  existence  within  the  past 
three  or  four  decades.  They  attempted  to  perform  a  service  of 
carrying  passengers  from  terminal  to  terminal  within  cities  the 
same  as  steam  carriers  have  always  performed  such  service.  In . 
order  to  do  so  in  a  great  majority  of  cases  it  became  necessary 
for  them  to  operate  over  the  tracks  of  existing  city  street  car 
systems  and  there  was  a  tendency  at  first,  as  between  inter- 
urbans and  cily  street  car  lines,  to  stop  the  traffic  at  the  city 
limits  and  take  it  up  as  an  independent  operation  over  the  city 
tracks  at  that  point  This  led  to  so  many  delays  and  incon- 
veniences that  it  is  now  almost  uniformly  the  practice  to  carry 
the  passenger  from  one  down  town  terminal  to  the  down  town 
terminal  in  the  other  city  by  one  operation  and  with  one  car. 
It  hardly  needs  comment  to  make  clear  the  fact  that  when  a  per- 
son purchases  a  ticket  upon  an  interurban  that  he  expects  to 
begin  his  journey  in  a  certain  car  at  the  terminal  in  one  city^ 
continue  that  journey  to  the  limits  of  that  city,  then  over  the  in- 
terurban tracks  proper  to  the  limits  of  another  city,  and  through 
these  limits  to  the  terminal  in  the  other  city.  We  believe  that 
the  legislature  of  the  State  of  Michigan  in  using  the  lan^age 
they  did  in  sub-section  (a)  of  §  5  meant  that  in  the  fixation  of 
rates,  the  carrier  should  compute  in  its  mileage  the  entire  length 
of  track  over  which  it  operated  even  though  a  portion  of  that 
track  was  also  operated  upon  by  another  carrier.  Therefore,  we 
believe  that  in  the  computation  of  "first  line  main  track  operated 
by  such  company  including  all  branch  roads  owned,  leased,, 
operated,  controlled,  occupied  and  managed,"  that  the  legisla- 
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ture  intended  the  carrier  in  this  particular  instance  to  count  its 
miles  of  operation  in  the  city  of  Muskegon  and  its  miles  of 
operation  in  the  city  of  Grand  Eapids.  It  certainly  ^^occupies" 
these  tracks  at  times,  and  its  gross  earnings  are  affected  by  this 
occupation.  If  the  legislature  did  not  mean  this,  then  obviously 
it  could  not  have  meant  that  the  carrier  should  count  any  of  its 
passenger  earnings  within  either  of  these  cities  where  this  car- 
rier operated  on  the  track  of  a  street  car  company.  Our  con- 
<5lusion  is,  as  has  been  stated  before,  that  the  term  "gross  pas- 
senger earnings,"  etc.,  used  in  the  statute  contemplates  all  of 
the  income  which  it  received  for  the  carrying  of  passengers  on 
any  track  where  it  operated  its  cars  and  that  the  term  "first  line 
main  track  operated  by  such  a  company"  includes  the  mileage 
within  the  cities  of  Muskegon  and  Grand  Rapids  where  it 
operated. 

What  Part  of  City  Tracks  ^^Occupied"  in  Grand  Rapids. 

Tn  the  beginning  it  was  the  custom  of  this  carrier  to  go  upon 
the  tracks  of  the  Grand  Rapids  Railway  System  at  the  city  lim- 
its on  West  Leonard  street  and  proceed  down  Leonard  street  to 
Scribner  street,  then  south  on  Scribner  street  to  Bridge  street, 
then  east  on  Bridge  street  to  Monroe  avenue,  thence  in  a  south- 
erly direction  on  Monroe  avenue  to  Ottawa  street  on  which 
street  it  had  its  principal  terminal,  and  ticket  office.  The  car 
ivould  remain  at  this  point  until  such  time  as  its  schedule  called 
:for  it  to  make  a  trip  in  the  opposite  direction  at  which  time  it 
proceeded  to  Lyon  street  on  Ottawa  street,  west  on  Lyon  street 
to  Monroe  avenue,  and  thence  to  the  city  limits  on  the  route 
heretofore  mentioned.  After  its  operations  had  continued  for 
a  year  or  two  it  became  obvious  to  the  company  that  its  income 
would  be  materially  increased  if  it  could  discharge  passengers 
directly  at  the  Union  depot  of  the  steam  railroads  in  Grand  Rap- 
ids, and  therefore  a  rerouting  was  had  of  certain  cars  which 
at)uting  is  still  in  effect  by  which  certain  cars  operate  over  a 
larger  portion  of  track  for  the  purpose  of  discharging  passengers 
:at  the  Union  depot.  This  new  routing  is  the  same  as  before  ex- 
<;ept  that  the  car  does  not  turn  north  on  Ottawa  from  Monroe 
i)ut  instead  continues  southeasterly  on  Monroe  to  Ionia,  thence 
south  on  Ionia  (stopping  at  the  Union  depot)  to  Cherry,  thence 
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east  to  Division  avenue,  thence  north  to  Monroe,  thence  northerly 
on  Monroe  to  Ottawa*  The  course  of  the  car  from  this  point  ia 
the  same  as  heretofore  described.  The  testimony  seems  to  show 
that  this  was  a  very  wise  change  on  the  part  of  the  carrier  as  it 
increased  materially  its  earnings  in  this  manner.  During  the 
first  years  of  this  added  operation,  the  cars  still  remained  stand- 
ing in  front  of  the  terminal  on  Ottawa  street  until  the  schedule 
called  for  a  movement  of  this  car  in  the  direction  of  Muskegon. 
During  the  last  two  or  three  years,  however,  the  company  found 
that  in  its  freight  business  it  required  a  freight  terminal  in 
Grand  Rapids  and  one  was  secured  on  Market  street  near  Oaks. 
In  order  to  make  use  of  the  same,  this  company  received  per- 
mission to  establish  certain  tracks  in  Oaks  street  connecting 
with  the  Grandville  avenue  branch  of  the  street  car  system  but 
these  tracks  were  not  used  in  passenger  traffic  until  very  recent- 
ly. The  Grand  Rapids  city  system  in  recent  years  has  found  it 
necessary  to  rearrange  the  routing  of  many  of  its  cars  and  in  so 
doing,  the  tracks  on  Ottawa  street  in  front  of  the  ticket  office  of 
this  carrier  have  become  vital  to  the  city  company  in  working 
out  its  new  schedules.  The  result  has  been  that  city  street  cars 
are  continually  passing  and  repassing  over  Ottawa  street  and  it 
has  become  impossible  for  this  company  to  allow  its  large  inter- 
urban  cars  to  remain  standing  on  Ottawa  street.  Consequently,, 
it  has  been  compelled  to  move  its  ordinary  traffic  down  Market 
street  to  Oaks  and  over  its  own  tracks  on  Oaks  street  to  its  freight 
terminal  at  that  point  where  by  virtue  of  controlling  its  own 
tracks,  it  is  possible  for  it  to  allow  its  cars  to  remain  standing. 
Therefore,  at  the  present  time,  it  operates  certain  cars  into  the 
city  of  Grand  Rapids  as  stated  before  in  this  opinion,  but  in- 
stead of  such  cars  turning  north  on  Ottawa  street  and  remain- 
ing in  front  of  its  ticket  office,  they  proceed  down  Market  street 
to  Oaks  street  and  remain  on  the  property  of  this  carrier  until 
the  time  arrives  for  the  car  to  make  its  return  trip  to  the  city 
of  Muskegon' at  which  time  they  proceed  to  the  ticket  office  on 
Ottawa  street  and  from  there  start  the  outbound  trip.  Certain 
cars  enter  the  city  as  heretofore  mentioned  and  proceed  along 
the  Ionia,  Cherry,  and  Division  loop  in  order  to  discharge  pas- 
sengers at  the  Union  station. 

It  appears  that  in  the  first  report  filed  by  this  company  this 
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mileage  was  reported  at  slightly  under  48  miles.  It  has  here- 
tofore been  pointed  out  in  this  opinion  that  never  before  in  any 
of  its  reports  had  this  mileage  been  of  great  importance.  After 
this  first  report  was  filed  Act  115  became  a  law,  and  under 
said  act  the  mileage  was  of  importance.  It  has  been  heretofore 
indicated  in  this  opinion,  that  we  believe  the  company  could 
amend  itd  report  to  speak  the  truth.  Its  amended  report  shows 
a  mileage  of  49.88,  whidi  sum  is  arrived  at  by  computing  actual 
distances  on  the  wye  at  Grand  Haven  junction  and  also  actual 
distances  in  the  city  of  Muskegon  of  8.48  miles,  and  distances 
traveled  on  the  tracks  of  the  company  operating  in  the  city  of 
Grand  Eapids  of  4.95  miles. 

I  have  heretofore  indicated  in  this  opinion  my  belief  in  the 
right  of  the  company  to  amend  their  report,  and  my  belief  that 
they  are  entitled  to  coimt  in  their  report  of  these  distances,  and, 
it  is,  therefore,  concluded  that  the  figure  49.88  is  correct  as  to 
the  mileage  of  the  carrier.  That  they  are  entitled  to  count  this 
mileage  is  further  emphasized  by  the  language  of  the  legisla- 
ture in  said  paragraph  "A**  of  paragraph  "6'*  that  the  legisla- 
ture refers  to  ^^gross  passenger  earnings  as  reported  .  •  . 
every  mile  of  first  line  main  track  operated  by  such  company 
on  which  regular  passenger  service  was  maintained  including 
all  branch  roads  owned,  leased,  operated,  controlled,  occupied, 
or  managed  by  such  company.  •  .  .  ''  If,  as  has  been  con- 
cluded by  the  majority  of  the  Commission,  the  earnings  in  Grand 
Rapids  of  any  sum  whatever  is  included  in  gross  passenger  earn- 
ings, the  mileage  in  Grand  Bapids  must  also  be  included  as 
that  portion  of  the  ^^gross  passenger  earnings  was  earned  on 
the  mileage  in  Grand  Rapids"  occupied  by  this  company.  If 
we  must  reject  the  mileage  inside  of  the  city  we  must  also  reject 
the  earnings  inside  of  the  city. 

It  also  appears  by  the  first  report  filed  with  us,  that  the  com- 
pany reported  gross  passenger  earnings  of  $512,626.84.  It  ap- 
pears, however,  that  in  these  figures  is  included  an  item  of  $87,- 
944.26,  as  certain  earnings  resulting  from  operation  in  the  city 
of  Grand  Rapids  and  $33,574.06  resulting  from  operations  over 
the  tracks  of  the  Muskegon  Traction  &  Light  Company  in  the 
city  of  Muskegon. 

It  appears  that  the  items  in  the  city  of  Muskegon  are  col* 
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lected  and  counted  by  the  employees  of  the  interurban  company 
and  that  the  contract  of  the  interurban  with  the  city  carrier 
in  Muskegon  is  in  reality  a  rental  contract  and  the  amount  of 
rent  is  an  operating  expense.  Therefore,  the  amounts  received 
in  Muskegon  are  all  a  part  of  "Gross  Passenger  Revenue." 
However,  it  does  appear  that  the  contract  by  which  the  inter- 
urban company  gets  into  the  city  of  Grand  Rapids  is  not  a  rental 
contract  in  any  sense  of  the  word.  It  appears  from  the  testi- 
mony that  all  fares  collected  within  the  city  of  Grand  Bapids, 
wheflier  the  sai|QLe  are  evidenced  by  money^  pasteboard  tickets, 
metal  tokens  or  transfers  are  recorded  in  a  separate  fare  rois- 
ter and  are,  by  the  conductor,  enclosed  in  an  envelope  which, 
when  the  car  arrives  at  the  ticket  offi^,  is  deposited  in  a  safe, 
which  safe  is  in  the  control  of  the  Ghrand  Rapids  Railway  Com- 
pany. Any  share  which  the  interurban  may  have  in  these  col- 
lections is  determined  by  making  a  count  of  such  passengers  as 
come  into  the  corporate  limits  of  Grand  Rapids  over  the  inter- 
urban or  such  passengers  as  go  out  of  the  city  on  to  the  inter- 
urban tracks.  The  fact  that  the  interurban  passes  over  a  track 
in  a  part  of  the  city  which  is  not  well  taken  care  of  by  the  city 
company;  the  fact  that  just  inside  of  the  city  limits  axe  located 
two  very  large  cemeteries,  and  the  testimony  in  this  matter  indi- 
cates to  us  that  a  large  amount  of  the  sum  of  $37,944.26  is 
never  received  and  cannot  be  received  by  the  interurban  com- 
pany under  its  contract 

It  is  claimed  under  oath  by  the  interurban  company  that,  of 
the  sum  of  $37,944.26,  that  $23,555.71  is  the  amount  that  they 
admit  the  Grand  Rapids  Railway  Company  should  retain  under 
their  contract,  although  due  to  the  dispute  it  is  probable  that 
the  Grand  Rapids  Railway  Company  has  actually  retained  a 
larger  sum  than  this.  Under  the  peculiar  contract  existing  and 
the  actual  facts  as  I  know  them  I  do  not  believe  that  we  should 
deny  the  interurban  the  right  to  deduct  from  their  reported 
gross  passenger  earnings  the  sum  of  $23,555.71.  If  this  sum 
last  mentioned  is  deducted  from  $512,626.84,  it  appears  that 
the  true  gross  passenger  earnings  are  $489,071.13.  I  do  not 
stop  to  more  than  call  attention  to  the  fact  that  if  against  the 
figure  of  $512,626.84  was  used  any  mileage  reported  the  amount 
received  will  be  slightly  over  $10,000  per  mile,  and  under  the 

P.U.R.1921E. 


Digitized  by 


Google 


712  MCraGAN  PUBLIC  UTIUTIES  COMMISSION. 

• 
act  of  the  legislature  the  fare  on  this  interurban  should  be  2^ 
cents,  and  also  if  th^  amended  figure  of  49.88  miles  is  \ised 
with  the  amended  figure  of  $489,071.18  the  earnings  will  be 
slightly  under  $10,000  per  mile  and  the  rate  of  fare  as  fixed  by 
the  l^slature  would  be  3  cents  per  mile. 

Our  attention  has  been  called  to  the  cases  of  the  Detroit,  G. 
R.  &  M.  R  Co,  V.  Wesselius,  119  Mich.  132,  17  K  W.  631, 
and  also  to  the  case  Cook  County  v.  Chicago,  B.  &  Q.  E.  Co. 
35  HI.  460.  It  will  be  noticed  from  inspection  of  these  cases 
that  they  both  arose  under  certain  taxing  statutes  and  of  course 
the  language  of  the  statute  in  each  particular  case  must  be  con- 
sidered in  order  to  understand  the  conclusions  of  the  court  in 
the  particular  cases.  It  has  always  been  a  principle  of  taxa- 
tion that  no  property  should  be  twice  coimted  for  the  purpose  of 
taxation  or  should  under  any  circumstances  be  twice  counted 
in  claiming  exemptions.  We  axe  now  in  the  present  case  dis- 
cussing a  rate  matter  and  not  a  tax  matter  and  I  do  not  believe 
the  language  of  the  court  in  either  of  these  two  cases  is  perti- 
nent in  this  case,  for  the  reason:  first,  that  this  is  a  rate  matter; 
second,  that  the  language  of  the  statutes  is  naturally  different 
in  each  of  these  matters.  Obviously,  the  legislature  in  the  mat- 
ter under  consideration  in  deciding  the  passenger  rate  resulting 
from  interurban  operations,  and  particularly  from  ^'branch 
roads"  which  an  interurban  might  "occupy''  have  used  entirely 
different  language  than  they  did  in  the  taxation  laws.  Sup- 
pose, for  instance,  in  the  Michigan  case  supra,  the  contention 
was  turning  upon  the  proper  rate  of  fare,  it  is  not  conceivable 
that  the  court  would  have  held  that  certain  portions  of  road 
over  which  the  company  transported  a  passenger  would  not  be 
used  in  its  computatioh  of  what  the  proper  passenger  fare  should 
be. 

In  view  of  the  facts  and  law  as  I  see  them,  I  am  impressed 
with  this  belief : 

First:  That  the  Grand  Rapids,  Grand  Haven  &  Muskegon 
Railway  Company  had  a  right  to  amend  its  report 

Second:  That  the  legislature  was  not  contemplating  a  cer- 
tain filed  document  but  was  contemplating  a  written  document 
which  at  sometime  would  be  filed. 
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Third:  That  the  intemrban  company  is,  under  the  language 
of  the  law,  entitled  to  count  its  miles  of  operation  on  the  track 
of  another  company. 

Fourth:  That  under  the  contract  now  existing  between  the 
interurban  and  the  Grand  Kapids  Railway  Company,  that  only 
these  sums  of  money  which  eventually  readi  the  treasury  of  the 
interurban  need  be  included  in  the  report  of  its  gross  passenger 
earnings. 

In  view  of  the  above  conclusions,  I  believe  the  truth  to  be 
that  the  income  of  this  carrier  is  less  than  $10,000  per  mile, 
and  that  it  is  entitled  to  file  a  rate  of  8  cents  per  mile*  If  this 
is  true,  it  is  my  opinion  that  the  Commission  should  vacate  this 
order  heretofore  made  suspending  the  proposed  passenger 
schedule  of  this  carrier. 


NEW  YORK  COURT  OF  APPBAIiS. 

TOWN  OF  NORTH  HEMPSTEAD 

V. 

PUBLIC  SERVICE  CORPORATION. 

(231  N.  Y.  447,  132  N.  K  144.) 

Bcfes  «-  Schedules  —  Filing  and  effect  —  Franchisee  —  Injunetion. 

A  municipality  may  not  enjoin  a  gag  company  from  increasing 
rates  before  tiie  Commission  has  determined  such  rates  to  be  unrea- 
sonable when  tlie  franchise  under  which  the  utiUty  is  operating  wai 
given  while  8  66,  subdiv.  12  of  the  New  York  Commission  Law  was  in 
force,  and  is,  therefore,  subject  to  the  provision  that  a  new  schedule  of 
rates  should  be  effective  on  thirty  days'  notice. 

[July  14,  1921.J 

Appxal  from  an  appellate  division  order  reversing  an  order 
of  the  special  term  and  vacating  a  temporary  injunction  against 
the  enforcement  of  gas  rates;  order  appealed  from  reversed.  See 
idso  193  App.  Div.  224,  P.U.R.1921A,  262,  183  K  T.  Supp. 
788. 

Appearances:  Lnke  D,  Stapleton  and  Avery  P.  Cushman, 
both  of  New  York  cily,  for  appellant;  James  L.  Dowsey,  ot  New 
York  city,  for  respondent. 

P.U.R.1921E. 


Digitized  by 


Google 


714  NEW  YORK  CX)URT  OF  APPEALS. 

Pound,  J. :  The  first  queition  certified  is  more  broadly  stated 
than  is  necessary  for  the  determination  of  this  appeal^  which 
presents  only  the  case  of  a  consent  given  after  the  enactment  of 
the  statute  referred  to  in  the  question.    It  reads  as  follows: 

''Has  a  public  service  gas  corporation,  whose  consent  from  the 
municipal  authorities  of  a  town  contains  as.  a  regulation  a  state- 
ment prescribing  a  maximum  rate  to  be  charged  to  private  con- 
sumers, the  right  to  charge  an  increased  rate  by  filing  a  schedule 
as  prescribed  by  statute  specifying  the  increased  rate  pursuant 
to  §  66,  subdivision  12,  of  the  Public  Service  Commissions  Law, 
in  advance  of  an  order  of  the  Public  Service  Commission  deter- 
mining and  prescribing  that  the  increased  rate  is  just  and  rea- 
sonable ?" 

The  second  question,  ''Was  plaintiffs  motion  properly  granted 
as  a  matter  of  law  ?"  presents  the  actual  controversy  on  this  ap- 
peal, and  is  the  only  one  that  can  be  reviewed.  Schenck  v. 
Barnes,  156  K  Y.  316,  50  K  E.  967,  41  L.E.A.  395. 

The  provisions  of  Public  Service  Commissions  Law  ([Cons. 
Laws,  ch.  48]  §  66,  subd.  12)  in  question  read  as  follows: 

".  •  .  Unless  the  Commission  otherwise  orders,  no  change 
shall  be  made  in  any  rate  or  charge,  or  in  any  form  of  contract  or 
agieement  or  any  rule  or  regulation  relating  to  any  rate,  charge, 
or  service,  or  in  any  general  privilege  or  facility,  which  shall 
have  been  filed  and  published  by  a  gas  corporation,  an  electrical 
'  corporation,  or  municipality  in  compliance  with  an  order  of  the 
Commission,  except  after  thirty  days'  notice  to  the  Commission 
and  publication  for  thirty  days  as  required  by  order  of  the  Com- 
mission, which  shall  plainly  state  the  changes  proposed  to  be 
made  in  the  schedules  then  in  force  and  the  time  when  the  change 
will  go  into  effect.  The  Commission  for  good  cause  shown  may 
allow  changes  without  requiring  the  thirty  days'  notice  under 
such  conditions  as  it  may  prescribe.  No  cwporation  or  mu- 
nicipality shall  charge,  demand,  collect  or  receive  a  greater  or 
less  or  different  compensation  for  any  service  rendered  or  to  be 
rendered  than  the  rates  and  charges  applicable  to  such  services 
as  specified  in  its  schedule  filed  and  in  effect  at  the  time. 
•     •     • 

These  provisions  were  in  force  when  the  plaintiff  gave  ita 
consent  to  the  defendant  to  maintain  and  operate  its  gas  mains 
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within  the  town;  entered  by  implication  into  the  terms  of  such 
consent;  formed  part  of  its  obligation;  and  were  notice  to  the 
town  that  the  consent  was  coupled  with  the  provision  of  the  stat- 
ute that  the  defendant  was  empowered  to  abrogate  it  as  to  the 
rates  stipulated  therein,  and  was  allowed  by  law  to  put  into 
operation  a  new  schedule  of  just  and  reasonable  rates  and 
diarges  to  be  made  for  service  (Public  Service  Commissions 
Law,  §  65,  subd.  1)  on  thirty  days'  notice  to  the  Commission 
and  publication  for  thirty  days  as  required  by  order  of  the 
Commission.  People  ex  reL  South  Glens  Falls  v.  Public  Serv- 
ice Commission,  225  K  Y.  21%  P.U.R.1919C,  374,  121  K 
E.  777 ;  People  ex  rel.  New  York  v.  Nixon,  229  N.  Y.  356,  361, 
P.U.R1920F,  1008,  128  N.  E.  245;  Public  Service  Commis- 
sion V.  Iroquois  Natural  Gas  Co.  184  App.  Div.  285,  P. U.K. 
1918F,  687,  171  N.  Y.  Supp.  379,  affirmed  without  opinion 
226  N.  Y.  580,  123  N.  E.  885 ;  People  ex  rel.  New  York  Steam 
Co.  V.  Straus,  186  App.  Div.  787,  805,  P.U.R1919C,  1014, 
174  N.  Y.  Supp.  868,  affirmed  without  opinion  226  N.  Y.  704, 
123  N.  E.  884. 

After  rates  are  established  by  the  filing  of  schedules,  a  review 
thereof  may  be  had  on  complaint  under  Public  Service  Commis- 
sions Law,  §§  71,  72,  and  the  Commission  will  then  determine 
and  fix  such  prices  as  will  in  its  judgment  be  adequate,  just, 
and  reasonable. 

This  method  of  increasing  rates  without  first  obtaining  an 
adjudication  as  to  their  reasonableness  may  appear  defective  and 
ill(^cal,  but  no  constitutibnal  limitation  on  legislative  power 
interdicts  it,  and  no  exception  in  favor  of  rates  stipulated  in  a 
municipal  consent  granted  subsequent  to  the  enactment  of  the 
Public  Service  Commissions  Law  can  be  read  into  it  without 
doing  violence  to  the  plain  language  of  the  statute.  The  legis- 
lative power  of  rate  regulation  must  therefore  be  upheld  so  far 
as  it  affects  franchises  of  which  such  statute  forms  a  part.  The 
question  of  the  power  of  gas  companies  to  increase  rates  with- 
out a  prior  determination  of  the  Commission  as  to  the  fairness 
thereof  when  the  franchise  fixing  such  rates  in  connection  with 
the  consent  of  the  municipal  authorities  (Trans.  Corp.  Law 
[Cons.  Laws,  c.  63],  §  61,  subd.  1)  antedates  the  statute  is  not 

before  us.  We  have  already  held  that  the  gas  company  is  not 
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remediless  in  such  a  case.  People  ex  reL  South  Glens  Falls  t. 
Public  Service  Commission,  supnu 

The  order  appealed  from  should  be  reversed, ,  with  costs  in 
this  court  and  in  the  Appellate  Division,  and  the  order  of  the 
Special  Term  vacating  the  temporary  injunction  should  be  af- 
firmed. The  second  question  should  be  answered  in  the  nega- 
tive, and  the  first  question  should  not  be  answered. 

Hiscock,  0.  J.f  and  Hogan,  Cardozo,  Crane^  and  Andrews, 
JJ.,  concur. 

Chase,  J.,  deceased. 

Ordered  accordingly. 


NORTH  DAKOTA  BOARD  OF  RAHiROAD  COBfMISSIONERS. 

BE  FARGO  &  MOOBHEAD  STREET  RAILWAY  COMPANY. 

[Case  No.  1526.] 

Betum  —  Rea8onablene9B  as  a  whole  —  Interstate  street  raUway. 

1.  A  street  railway  operating  property  in  two  states  practically 
as  an  industrial  unit,  notwithstanding  the  fact  that  a  state  line  runs 
through,  should  be  considered  as  a  unit  for  rate-making  purposes. 

Waluation  —  Original  cost  —  Street  railtvays. 

2.  The  prudent  investment  of  a  street  railway  company,  with  addi- 
tions and  betterments  to  date,  is  the  surest  and  most  equitable  method 
ol  insuring  stability  of  value  for  fixing  rates. 

Apportionment  —  Interstate  property  —  Street  railways. 

3.  The  apportionment  between  two  states  of  the  property  of  a 
street  railway  was  made  by  using  the  physical  location,  the  cost  ac- 
counting basis,  and  the  car  mile  basis,  in  preference  to  using  the  car 
mile  and  gross  earnings  method. 

Waluation  —  WorTdng  capital  —  Street  railways, 

4.  A  street  railway  company  was  allowed  for  workiug  capital  an 
amount  equivalent  to  the  value  of  the  materials  and  supplies  on  hand 
and  two  months'  operating  payroll. 

Valuation  —  Going  value  —  Street  railuHiys  «-  Development  cost, 

5.  Going  value  was  considered  as  a  development  cost,  and  it  was 
held  that  the  development  cost  of  a  street  railway  would  be  greater 
than  for  the  ordinary  public  utility. 

Betum  —  Operating  expenses  —  Injuries  and  damoffes  —  Street  roil-^ 
ways. 

6.  Payments  by  a  street  railway  for  injuries  and  damages  are 
properly  amortized  over  a  period  of  yean. 

P.U.R.I921E. 
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Beturn  «-  Operating  expenses  —  Street  railwaye  —  One-man  ears. 

7.  A  street  railway  is  warranted  in  paying  higher  wagee  to  em- 
ployees by  reason  of  the  installation  of  one-man  cars  with  the  att^id- 
Ant  increase  in  responsibility. 

[September  16,  1921.] 

Application  for  authority  to  make  permanent  the  street 
railway  rates  established  at  a  former  hearing;  application 
granted. 

This  matter  first  came  on  for  hearing  before  this  Commis- 
sion on  June  21,  1920,  upon  petition  of  the  Fargo  &  Moorhead 
Street  Railway  Company  for  authority  to  increase  its  street  car 
rates.  The  application  was  received  on  June  5,  1920,  and  was 
followed  immediately  by  a  motion  for  temporary  relief,  request- 
ing that  the  rates  applied  for  be  made  effective  without  delay, 
pending  final  hearing  and  determination  after  a  complete  ap- 
praisal of  the  property  by  the  Commission.  The  motion  was  ac- 
companied by  resolutions  unanimously  adopted  by  the  city  com- 
mission of  Fargo,  approving  the  application  for  an  increase  in 
rates,  and  in  fact  joining  in  the  request  of  the  company  that 
the  application  be  granted.  It  was  also  accompanied  by  a  certi- 
fied copy  of  an  amended  ordinance  approved  by  the  electors  of 
Jioorhead,  Minnesota,  authorizing  the  increase. 

After  hearing  and  considering  all  testimony  in  the  case,  the 
Commission  issued  its  order,  establishing  for  a  period  of  one 
year  b^inning  with  July  1,  1920,  the  following  schedule  of 
rates: 

Local  Passenger  Traffic. 

Effective  in  and  between  the  City  of  Fargo  and  the  Village  of  North  Fargo. 

Cash  fares:    7  cents. 

Ticket  fares:  General,  4  for  25#;  8  for  50^;  17  for  fl'OO;  School,  20  for 
$1.00. 

Transfers:    Free. 

Tforth  Dakota  State  Fair  Grounds, 
Effective  between  the  City  of  Fargo  and  North  Dakota  State  Fair  Grounds. 
Cash  fares:    12  cents. 

Ticket  fares:    17  for  $1.00,  two  tidcets  to  be  taken  up  for  each  fars. 
Transfers:    Free. 

In  Moorhead,  Minnesota,  tl\e  ordinance  passed  and  ratified! 

by  the  electors  granted  an  increase  in  rates  to  7  cents  cash  fares; 

for  all  service  between  any  point  in  Fargo  and  Moorhead,  with 

free  transfers  to  points  in  Fargo, 
P.U.R.1921E. 
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Four  tickets  for  $  .25 

Eight  tickets  for 60 

Seventeen  tickets  for  1.00 

Twenty  tickets  for  $1  to  students  attending  public  schools 
and  colleges  in  Moorhead  and  Fargo,  including  the  Agricultural 
College  in  North  Dakota,  Moorhead  Normal  School  and  Con- 
cordia College  in  Minnesota. 

The  amendment  to  the  Moorhead  oi^dinance  ofl912in§6 
provides  that  "the  rates  charged  in  the  city  of  Moorhead  shall 
at  all  times  be  the  same  as  charged  in  the  city  of  Fargo,  but  in 
no  event  greater  than  the  maximum  of  7  cents  herein  provided.^' 

This  schedule  was  continued  in  effect  by  later  orders  of  the 
Commission,  and  is  the  schedule  now  being  applied. 

Frank  Milhollan,  Commissioner:  Since  the  hearing  on 
June  21,  1920,  the  Commission  caused  its  engineering  depart- 
ment to  make  a  detailed  inventory  and  appraisal  of  the  prop- 
erty of  the  company,  with  a  view  of  determining  the  reasonable- 
ness of  the  temporary  rate  so  established,  and  fixing  a  permanent 
rate.  A  copy  of  the  appraisal  was  served  upon  the  utility,  to 
which  answer  was  made  protesting  against,  and  excepting  to 
the  valuation  made  by  this  Commission.  Thirty  days'  notice 
was  given  to  the  utility  and  to  the  city  of  Fargo,  and  hearing 
upon  the  matter  was  held  at  Fargo  on  April  21,  1921.  Thomas 
McDermott  of  St  Paul,  Minnesota,  and  Judge  John  H.  Eoemer 
of  Chicago,  Illinois,  appeared  as  attorneys  for  the  Fai^  and 
Moorhead  Street  Railway  Company.  Judge  B.  F.  Spaulding, 
attorney,  represented  the  city  attorney  of  Fargo,  North  Dakota. 

Consideration  of  the  merits  of  this  case  involves  questions  of 
valuation  of  property,  revenues  and  expenses,  the  efficiency  of 
operation  of  the  property,  the  development  of  the  business,  and 
others  related  more  or  less  closely  to  those  mentioned. 

The  Fargo  &  Moorhead  Street  Railway  Company  is  owned 
and  controlled  by  the  Northern  States  Power  Company.  In 
fact,  according  to  the  testimony  of  Robert  F.  Pack,  vice-presi- 
dent and  general  manager  of  the  Northern  States  Power  Com- 
pany, it  might  just  as  well  be  run  by  the  Northern  States  Power 
Company.  It  serves  the  cities  of  Fargo,  North  Dakota,  and 
Moorhead,  Minnesota,  and  extends  also  to  the  village  of  Dilworth, 
Minnesota.  The  street  car  company  does  not  own  a  power 
station,  but  purchases  energy  from  the  electric  utility  in  Fargo. 
P.U.R.1921E. 
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The  total  trackage  of  the  company  and  its  classification  as  to 
character  and  location  are  shown  in  the  following  table: 


Tangent 
Track. 


Special 
Layouts. 


Total. 


Fargo  . . . 
Moorhead 
EHlvvorth 

Total   ... 


Miles. 

2.26 
3.44 


12.72 


Miles. 

1.97 

.30 

.17 


2.44 


Miles. 
8.99 
2.56 
3.61 


16.16 


Valiuition. 

At  the  hearing  held  in  this  case,  evidence  as  to  the  value  of 
the  property  of  the  Fargo  and  Moorhead  Street  Railway  Com- 
pany was  introduced  by  expert  witnesses  appearing  on  behalf  of 
the  petitioner,  and  by  the  engineering  staff  of  the  Commission. 
The  valuation  for  the  petitioner  was  made  by  William  J.  Hag- 
enah  of  the  engineering  firm  of  Hagenah  and  Erickson.  Both 
engineers  agreed  that  there  was  no  dispute  as  to  the  inventory 
of  the  physical  property  of  the  company.  The  inventories  of 
both  engineers  agreed  as  to  the  expenses  of  the  different  units 
making  up  the  physical  properties  of  the  company.  There  is, 
however,  a  big  difference  in  the  total  valuation  of  the  property, 
the  difference  resulting  in  the  application  of  the  unit  cost.  The 
valuation  introduced  by  the  engineering  staff  of  the  Commis- 
sion is  based  upon  the  original  cost  method,  while  Mr.  Hagenah 
took  average  prices  for  a  5-year  period  ending  December,  1919. 

[1]  Approximately  nine  miles  of  the  company's  tracks  are 
located  in  North  Dakota  and  six  miles  in  the  state  of  Minnesota^ 
but  in  order  to  determine  a  fair  valuation  of  the  property,  it  is 
necessary  to  consider  it  as  one  unit.  It  is  practically  an  in- 
dustrial unit  notwithstanding  the  fact  that  there  is  a  state  line 
running  through.  It  would  not  be  practical  or  feasible  for  this 
Commission  to  consider  one  rate  of  fare  in  one  state  and  another 
rate  of  fare  in  another,  in  this  case,  because  the  business  of  this 
utility  is  in  reality  in  one  industrial  municipal  unit,  and  the 
traffic  is  back  and  forth,  disr^arding  state  lines. 

Following  is  a  summary  of  the  appraisals  which  have  been 
offered  in  evidence  in  this  case.  The  appraisal  offered  by  the 
company  was  made  by  William  J.  Hagenah.     The  valuation 

P.U.R.1921E. 
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sulnnitted  by  the  company  includes  an  estimate  of  requirements 
for  -working  capital  and  for  going  value. 

[Tables  omitted  as  not  being  of  general  interest.] 

The  valuations  summarized  above  do  not  afford  a  fair  com- 
parison in  all  respects  without  explanation.  The  principal  rea- 
son -why  there  exists  such  a  wide  difference  in  the  valuation  fixed 
by  the  company  and  that  by  the  Commission  is  because  of  the 
method  used.  Mr.  Hagenah  testified  at  the  hearing  to  the  effect 
that  if  he  and  the  Commission's  engineer  had  worked  on  the 
same  basis,  they  would  have  arrived  at  a  result  which  would 
have  been  so  nearly  the  same  that  the  Commission  could  have 
accepted  either,  and  would  not  have  been  able  to  say  that  either 
was  wrong.  He  also  testified  (Page  24  transcript)  that  as  a 
reflex  of  the  estimated  original  cost,  the  Commission's  valua- 
tion was  correct.  The  criticism  of  the  valuation  submitted  by 
our  engineering  staff  has  not  been  directed  in  any  considerable 
d^ree  at  the  correctness  of  the  inventory  or  at  the  correctness 
of  the  prices  placed  upon  the  inventory  as  representing  costs  at 
the  time  the  property  was  built.  The  criticism  offered  relates 
principally  to  the  matter  of  the  general  basis  for  pricing  the 
property,  the  company's  contention  being  that  current  prices  as 
measured  by  prices  prevailing  for  a  5-year  period  ending  De- 
cember 31,  1919,  should  be  used. 

[2]  The  practice  of  this  Commission  in  determining  the 
value  of  the  property  of  a  utility  for  rate-making  purposes  has 
been  to  use  the  original  cost  method — to  find,  in  other  words, 
the  amount  of  money  actually  invested.  The  North  Dakota 
utility  law  defines  the  manner  in  which  valuations  shall  be  made,, 
in  the  following  language: 

"The  value  of  the  property  of  a  public  utility  company,  as  de- 
termined by  the  Commissioners,  shall  be  such  sum  as  repres^its, 
as  nearly  as  can  be  ascertained,  the  money  honestly  and  prudent- 
ly invested  in  the  property.  In  valuing  the  property  on  the  basia 
of  the  cost  to  reproduce  the  same  unit  prices  of  material  and 
labor  entering  into  construction  shall  be  based  on  the  average 
prices  of  a  sufficient  period  of  years  to  secure  normal  results. 
Equipment  shall  be  valued  on  the  average  prices  of  a  sufficient 
period  of  years  to  secure  normal  results,  and  there  shall  be  de- 
ducted from  the  total  amounts,  as  thus  determined,  such  sum 
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as  is  properly  diargeaUe  to  depreciation  under  the  provisions 
of  subdivision  §  37.  The  Commissioner  shall  exclude  from 
such  valuation  all  unearned  values  or  unearned  increment." 

Heretofore  the  Commission  has  interpreted  the  words  "pru- 
dent investment"  to  mean  the  dollars  prudently  invested  at  the 
time  the  property  was  constructed.  We  believe  this  was  what 
the  legislature  had  in  mind  in  framing  the  law.  The  6-year 
period  used  by  Mr.  Hagenah  would  not,  in  our  opinion,  secure 
normal  results  as  required  by  the  section  above  referred  to. 

Counsel  for  the  company,  in  his  brief  filed  in  this  case,  says: 

"The  expression  in  the  act  that  the  value  of  the  property 
shall  be  such  sum  as  represents  "the  money  honestly  and  prudent- 
ly invested"  does  not  mean  that  the  value  of  the  property  today 
shall  be  absolutely  controlled  by  the  investment  made  many  years 
past  The  money  honestly  and  prudently  invested  in  the  prop- 
erty today  is  what  the  property  is  worth ;  it  is  what  the  ordinary, 
prudent  man  might  consider  the  value  of  the  property  to  be. 
The  actual  dollars  put  into  the  property  in  years  gone  by  does 
not  represent  the  money  now  honestly  and  prudently  invested  in 
the  property,  but  it  is  the  amount  of  money  that  today  would 
have  to  be  invested  in  order  to  produce  this  property. 

"The  method  used  by  Mr.  Hagenah  in  determining  the  pres- 
ent investment  is  approved  by  the  language  of  the  act  itself 
wherein  it  is  stated :  "In  valuing  the  property  on  the  basis  of 
the  cost  to  reproduce  the  same,  unit  prices  of  material  and 
labor  entering  into  construction  shall  be  based  on  the  average 
prices  of  a  sufficient  period  of  years  to  secure  normal  results." 
Hagenah  adopted  a  6-year  period,  or  the  years  1915,  1916,  1917, 
1918  and  1919,  and  we  contend  that  this  does  give  a  normal 
result  because  it  includes  the  years  1916  and  1916  and  part  of 
1917  when  present  day  prices  did  not  prevail,  and  thus  his  re- 
production cost  new  does  not  represent  prices  of  today  but  does 
take  into  consideration  and  give  effect  to  present  day  prices.** 

The  position  of  this  Commission  upon  the  prudent  investment 
theory  as  against  present  value  or  present  cost  of  reproduction  is 
clearly  set  forth  in  the  decision  of  the  Indiana  Public  Service 
Conmiission  on  the  Laporte  Gas  &  Electric  Company,  F.n.B. 
1921A,  824.    In  this  decision  the  Commission  said: 

"Considering  the  present  chaos  and  uncertainty  ci  prioet,  the 
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present  tendency  of  the  courts  to  accept  the  present  cost  of  re- 
production as  the  controlling  or  important  factor  in  ascertaining 
the  rate  base,  tends  to  subject  the  great  agencies  of  public  service 
to  hazardous  speculation,  extreme  financial  uncertainty,  and 
obvious  inequities — inequities  which  bid  fair  to  react  in  a  man- 
ner fully  as  hurtful  to  the  utilities  themselves  as  to  the  public. 

"It  is  obvious  that  the  market  value  of  public  utility  proper^ 
cannot  be  accepted  as  the  measure  of  value  for  rate  making,  for 
the  elements  which  determine  the  market  value  of  a  property  in- 
clude its  business  and  financial  condition,  its  earning  ability, 
the  nature  and  usefulness  of  its  property,  and  various  other  less 
important  elements,  and  the  ^market  value'  rule  as  applied  to 
public  utility  valuation,  would  be  a  reductio  ad  absurdum,  for 
the  market  value  depends  chiefly  on  earnings,  and  earnings  de- 
pend on  rates,  and  rates  depend  on  value. 

*TJnder  a  reproduction  theory,  which,  when  prices  are  high, 
would  require  the  public  to  pay  the  excess  cost  of  new  property 
constructed  to  serve  a  public  need,  the  consumer  would  be  re- 
quired to  pay  a  return  on  present  excessive  reproduction  costs 
of  the  property  which  was  constructed  at  a  low  price  period,  but 
equity  would  seem  to  demand  that  if  the  rule  is  to  be  worked  at 
all,  it  should  work  both  ways. 

"Some  of  the  elements  to  be  considered  in  finding  a  fair  value 
are  entitled  to  more  weight  than  others,  and  the  prime  necessity 
is  a  proper  perspective  on  the  different  elements  affecting  value, 
and  a  practical  expression  of  the  relative  weight  of  such  ele- 
ments; and  this  does  not  mean  the  establidmient  of  a  formula, 
but  the  application  of  sound  common  sense  to  the  method  of 
arriving  at  ^reasonable  judgment  period.- 

"The  surest  and  most  equitable  method  of  insuring  stability 
of  value  is  to  consider  prudent  investment  as  the  primary  factor 
of  value,  since  the  investment  principle  insures  the  utility 
against  the  evil  effects  of  recurrent  fits  of  economic  fortune, 
which,  under  any  other  theory  of  valuation,  must,  in  varying 
degree,  be  suffered  by  public  service  companies." 

We  do  not  contend  that  our  valuation  shows  the  present  repro- 
duction cost.  We  have  endeavored  to  find  the  original  prudent 
investment  of  this  company,  bringing  it  up  to  December  31, 
1920,  by  adding  all  additions  and  betterments.    We  have  made 
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an  appraisal  of  all  of  the  property  devoted  to  public  use,  deter- 
mined the  original  cost,  and  in  arriving  at  a  figure  for  rate- 
making  purposes,  we  shall  apply  common  sense  to  the  method 
of  arriving  at  ^treasonable  judgment"  period. 

Mr.  Hagenah,  in  testifying  in  this  case,  said  that  the  prudent 
investment  has  not  been  held  to  mean  the  number  of  dollars  that 
were  put  into  the  property  years  ago,  but  the  money  prudently 
and  honestly  invested  in  the  property  which  we  are  trying  to 
value.  Continuing,  Mr.  Hagenah  says:  "I  supposed  the  in- 
quiry was  to  determine  the  fair  value  of  the  property,  and  that 
the  fair  value  was  the  true  reflex  of  the  actual  investment  and 
not  the  dollars.  We  may  find  today  the  number  of  dollars,  but 
by  reason  of  the  wholly  changed  condition  as  measuring  the 
purchasing  power  of  those  dollars,  to  say  that  a  certain  number 
of  dollars  represented  the  investment  fifteen  years  ago,  it  does 
not  follow  that  the  same  number  of  dollars  represents  the  in- 
vestment of  today.  For  that  reason  the  Commission's  engineer 
is  correct  in  so  far  as  I  think  it  is  possible  to  go  to  determine 
the  number  of  dollars  which  approximately  were  put  into  the 
property,  but  that  does  not  measure  the  investment  of  today.'' 

The  Indiana  Commission,  in  the  same  decision  above  referred 
to,  has  very  ably  illustrated  the  result  of  considering  the  pur- 
chasing value  of  a  dollar.    The  Commission  said : 

"To  what  extent  the  increase  in  prices  may  be  due  to  an  in- 
flation of  the  currency  or  to  any  particular  cause  we  do  not 
know.  What  we  do  know  is  that  the  dollar  of  1919  and  the 
dollar  of  1920  is  worth  less  than  the  dollar  of  1916  and  still 
less  than  compared  with  the  dollar  of  the  average  years  from 
1911  to  1916.  K  it  were  proposed  to  value  the  properly  of  the 
gas  ownpany  in  100-cent  dollars  and  allow  them  a  return  only 
on  that,  while  other  values  were  on  the  basis  of  50-cent  dollars, 
and  just  double  in  number,  everyone  would  see  the  injustice;  so 
far  as  the  increase  in  prices  is  due  to  inflation  of  the  currency, 
the  illustration  is  a  perfect  one. 

"This  theory,  worked  out  in  actual  practice,  is  as  follows: 
A  utility  property  was  constructed,  for  example,  in  1910,  at  a 
cost  of  $100,000.  The  dollar  of  1910  is  today  worth  approxi- 
mately 50  cents.  It  will  cost  $200,000  to  reproduce  the  prop- 
erly today,  and  therefore,  following  the  reproduction  or  pur^ 
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chasing  power  theory,  the  present  value  of  the  property  is  $200,- 
000.  Theoretically,  the  owner  of  the  property  is  thus  given  a 
value  equivalent  to  the  purchasing  power  of  the  invested  capital 
at  the  time  of  the  investment.  This  principle  is  presented  not 
only  as  a  natural  economic  requirement,  but  also  as  a  means 
whereby  justice  and  equity  may  be  done  to  the  owners  of  the 
property  who  are  thereby  enabled  to  maintain  the  original  pur- 
chasing power  of  their  investments. 

"This  theory  ignores  the  fundamental  economic  significance 
of  the  decreased  purchasing  power  of  the  dollar.  The  chief 
cliuses  of  high  prices  are,  fundamentally,  (1)  that  the  supply 
of  commodities  is  smaller  in  relation  to  the  demand,  and  (2) 
the  unprecedented  expansion  of  credits.  This  altered  relation- 
ship expresses  itself  in  constantly  increasing  prices.  The  only 
way  the  tendency  can  be  reversed  is,  (1)  to  decrease  the  demand 
in  proportion  to  the  supply,  in  other  words  to  produce  competi- 
tion among  sellers  instead  of  competition  among  purchasers^ 
and  (2)  restore  normal  credits.     .     .     . 

"Everyone  has  experienced  the  shrinking  purchasing  power 
of  the  dollar,  and  has  endeavored  to  increase  his  income  so  as 
to  absorb  the'  difference  and  secure  the  same  purchasing  pow«r 
as  he  had  before.  But  suppose  that  without  a  100  per  cent 
increase  in  economic  efficiency  all  salaries,  wages,  and  incomes 
in  the  country  were  doubled  over  night  so  that  instead  of  1,000 
50-cent  dollars,  we  would  have  2,000  60-cent  dollars,  or  the 
equivalent  in  purchasing  power  of  the  former  1,000  100-cent 
dollars. 

"The  fundamental  cause  of  high  prices  would  still  exist  An 
attempt  to  use  our  new  purchasing  power  would  at  once  demon- 
strate its  futility.  Before  nightfall  the  dollar  would  have 
shrunk  to  25  cents.  The  value  of  the  dollar  would  have  again 
adjusted  itself  to  the  economic  conditions  that  it  reflects,  and 
would  have  again  fallen  low  enough  to  limit  purchasing  power 
as  before. 

"With  this  in  mind,  it  is  easy  to  see  the  folly  of  insisting 
upon  the  same  purchasing  power  as 'before  the  dollar  decreased 
in  value.  Applied  on  a  general  scale,  such  an  attempt  would  be 
futile,  and  would  simply  result  in  causing  further  shrinkage  in 
purchasing  power.     To  use  a  homely  illustration,   it  simply 
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-would  be  an  attempt  to  lift  oneself  by  one's  bootstraps.  Applied  to 
s,  particular  class  of  society,  viz.,  investors  in  public  utilities,  it 
is  no  more  sound  or  equitable  than  if  applied  to  society  at  large. 

"The  truth  is  that  the  shrinking  purchasing  power  of  money 
is  a  world  wide  economic  phenomenon  due  to  fundamental  social 
and  economic  factors.  Its  true  meaning  is  that  all  classes  of 
society  must  be  satisfied  with  decreased  purchasing  power  imtil 
these  factors  are  eliminated.  When  this  is  done,  the  purchasing 
power  of  the  dollar  will  again  expand.  The  soundness  of  this 
reasoning  niay  be  demonstrated  by  asking  what  would  be  just 
and  equitable  were  the  purchasing  power  of  the  dollar  to  in- 
crease beyond  the  purchasing  power  of  the  dollars  that  were 
invested  in  the  Laporte  property.  Would  it  be  equitable  to  ask 
this  compaiiy,  which  had  issued  its  securities  in  terms  of  the 
dollar  of  that  time,  to  write  off  its  valuation  to  a  point  that 
would  represent  the  purchasing  power  invested,  rather  than  the 
dollars  invested?  Any  attempt  to  answer  this  questiou  must 
make  clear  that  to  revise  values  in  terms  of  the  pui^chasing  power 
-of  the  dollar  is  fundamentally  unsound  and  inequitable,  whether 
^such  revision  may  be  up  or  down. 

"The  Commission  realizes  that  the  term  ^investment*  is  sus- 
ceptible of  two  interpretations:  (1)  Investment  in  terms  of 
purchasing  power,  and  (2)  investment  in  terms  of  dollars. 
Doubtless  many  arguments  can  be  adduced  in  favor  of  the  first 
interpretation.  But  the  Conmiission  believes  that  investment 
in  terms  of  dollars  is  the  correct  criterion,  for  several  reasons. 
In  the  first  place,  the  investors  put  dollars  into  the  property. 
They  deliberately  took  the  dollars  that  they  might  have  invested 
-elsewhere,  and  put  them  into  this  fixed  investment,  which  by 
its  very  nature  must  remain  fixed  over  a  considerable  period  of 
years.  The  capital  account  of  the  utility,  its  book  evidence  of  its 
own  investment  in  the  property,  is  in  terms  of  dollars;  no  arbi- 
trary factor  representing  the  fluctuating  purchasing  power  of 
the  dollar  of  today  as  compared  with  the  dollars  that  went  into 
the  property  appears  in  the  capital  account  or  balance  sheet  of 
the  corporation.  The  investors  received  as  evidences  of  their 
investment,  securities  in  terms  of  dollars,  stocks^  bonds,  etc. 
The  interest  obligations  which  the  corporation  assumed  toward 
its  bondholders  are  not  in  terms  of  purchasing  power,  but  in 
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terms  of  a  per  cent  on  dollars.  And  finally  any  consideratioii 
which  should  be  given  to  decreased  purchasing  power  in  a  rate- 
making  case,  the  propriety  of  which  is  extremely  doubtful,  can 
be  given  in  filing  the  rate  of  return  with  less  confusion  and  much 
more  ease  and  justice,  than  by  tampering  or  tinkering  wilh  the 
fundamental  value  in  terms  of  dollars,  upon  which  the  financing 
of  the  corporation  is  based,  and  which  should  remain  fairly 
constant  over  a  period  of  years,  instead  of  wildly  fluctuating 
with  every  new  tendency  in  the  commodity  market*^ 

Conmiissioner  Eastman  of  the  Interstate  Conmieroe  Commis- 
sion, in  a  recent  decision,  has  the  following  to  say  on  invest- 
ment: 

'Under  public  regulation,  investment  is  a  thing  definite,  cer- 
tain, and  easily  ascertained.  So-called  Value,'  as  the  word  is 
now  used  in  railroad  and  public  utility  circles,  is  a  thing  of 
uncertainties,  contradictions,  artificialities,  metaphysical  sub- 
tleties, absurdities,  and  opportunities  for  public  plunder.  I  an» 
fully  persuaded  that  it  is  desirable  and  in  the  public  interest  that 
outstanding  capitalization  shoidd  represent  as  nearly  as  prac- 
ticable legitimate  investment,  and  that  the  return  upon  that  in- 
vestment should  clearly  appear  without  disguise  of  any  sort." 

Were  we  to  uphold  the  company's  valuation  in  this  case,  it 
would  be  a  departure  from  the  practice  of  the  Commission,  and 
we  would  have  to  discard  the  valuation  made  by  our  engineering 
staff,  which  valuation  has  been  made  in  the  same  manner  and 
by  use. of  the  same  method  as  in  all  other  valuation  proceedings 
of  this  Commission,  namely,  the  prudent  investment  theory.  We 
are  satisfied  upon  the  record  of  this  case  that  the  valuation  by 
our  engineering  department,  with  slight  changes,  is  substantial- 
ly correct.  There  is  nothing  in  the  record  which  would  justify 
us  in  forming  any  other  conclusion  unless  the  mere  fact  that  a 
valuation  showing  different  results  was  to  be  accepted  as  over- 
throwing the  results  of  the  valuation  made  by  our  staff. 
.    Apportionment  of  the  Properties. 

[3]  In  making  the  apportionment  of  the  property  between 
North  Dakota  and  Minnesota,  the  engineers  for  the  Commission 
and  for  the  utility  used  different  methods.  The  Commission 
used  the  car  miles  and  gross  earnings  method,  apportioning  the 
property  upon  the  basis  of  40  per  cent  in  Minnesota  and  60 
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per  cent  in  North  Dakota.     The  company's  engineer  used  the 
physical  location,  the  cost  accounting  basis,  and  the  car  mile 


In  this  respect,  v?e  are  inclined  to  believe  that  the  company's 
apportionment  is  fair  and  just.  However,  it  appears  that  the 
final  results  are  not  far  apart  and  that  either  method  will  serve 
for  the  present  case. 

Working  Capital. 

[4]  The  Commission  and  the  company  were  not  far  apart 
on  the  question  of  working  capital.  The  Conunission  estimated 
the  amount  of  capital  necessary  to  provide  for  at  least  two 
months'  operating  payroll  and  arrived  at  a  figure  of  $12,635, 
which  should  be  split  on  the  basis  of  60  per  cent  to  North  Da- 
kota and  40  per  cent  to  Minnesota.  The  Commission  included 
in  its  valuation  the  materials  and  supplies  on  hand. 

Ooing  'Value. 

[5]  This  Commission  has  made  an  allowance  for  so-called 
going  value  in  only  a  very  few  cases  since  the  enactment  of  the 
Utility  Law  in  1919.  It  should  be.  stated  at  the  outset  that 
there  has  been  a  question  in  the  mind  of  the  Commission  as  to 
the  l^ality,  under  the  North  Dakota  statute,  of  making  an.al- 
lowance  for  going  value.  Paragraph  9  of  §  37  of  the  Utility 
Law  contains  the  statement  that  the  Commission  shall  exclude 
from  a  valuation  all  unearned  values  or  unearned  increment. 
In  Case  No.  1683,  Board  of  Eailroad  Commissioners  versus 
Hughes  Electric  Company  of  Bismarck,  the  Commission  denied 
an  allowance  for  going  value,  giving  as  its  principal  reason  the 
fact  that  no  going  value  was  proven.  In  this  case  the  Com-  ^ 
mission  also  said,  "The  question,  therefore,  resolves  itself  into 
this — is  going  value  to  be  considered  as  unearned  increment  if 
these  elements  are  found  to  be  unearned  increment.  The  Com- 
mission has  no  alternative,  irrespective  of  personal  views  of  its 
members,  but  to  exclude  these  items  from  valuation  for  rate- 
making  purposes." 

The  United  States  Supreme  Court,  having  held  that  going 
value  is  a  property  right,  it  is  apparent  that  going  value  could 
not  be  defined  as  unearned  increment. 

This  Commission  finds  it  exceedingly  difficult,  after  careful 
analysis  of  court  and  Commission  opinions,  to  differentiate  be- 
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tween  going  value  and  good  will.  It  is  said  that  good  will  is  that 
element  which  has  been  acquired  by  a  business  or  business  name 
in  a  well  conducted  business.  It  is  also  said  that  this  has  no 
place  in  a  public  service  company.  The  supreme  court  has  said, 
"That  there  is  an  element  of  value  on  an  assembled  and  estab- 
lished plant  doing  business  and  earning  money  over  one  not 
thus  advanced,  is  self-evident.  This  element  of  value  is  a  prop- 
erty right,  and  should  be  considered  in  determining  the  value  of 
the  property  upon  which  the  o\vner  has  a  right  to  make  a  fair 
return,  when  the  same  is  privately  owned  although  dedicated  to 
public  use.^^  It  is  conceded  by  us  that  a  utility  with  an  estab- 
lished business  has  a  value  wholly  apart  from  the  junk  value, 
and  that  the  market  value  of  the  property  would  be  far  greater 
by  reason  of  the  established  busii;iess.  The  value  for  rate-mak- 
ing purposes  will  not,  in  many  cases,  equal  the  value  of  the  prop- 
erty for  sale  purposes.  We  agree  with  one  authority  who  says, 
"If  rates  could  be  based  upon  the  physical  property  alone  of  a 
public  service  company,  then  reward  for  intelligent  management 
and  painstaking  diligence  in  building  up  a  business  is  denied." 

Courts  and  Commissions,  while  generally  agreeing  on  the 
existence  of  going  value,  differ  in  their  theories  and  methods  of 
arriving  at  a  reasonable  allowance.  Courts  have  held  that  re- 
gardless of  historical  considerations,  a  utility  property  has  a 
going  value  in  excess  of  the  value  of  its  physical  property  for 
the  reason  that  the  business  is  established  and  the  property  is  a 
going  concern. 

The  fixing  of  an  amount  for  going  value  is  arrived  at  arbi- 
trarily. Expert  witnesses  will  testify  that  in  their  opinion  a 
utility  should  be  allowed  10  per  cent  of  the  physical  valuation. 
However,  little  proof  is  given  to  substantiate  the  claim  that  10 
per  cent  is  a  reasonable  amount.  A  concrete  illustration  of  the 
fact  that  going  value  is  speculative  is  shown  by  Judge  C.  A. 
Prouty,  director  of  the  valuation  bureau  of  the  Interstate  Com- 
merce Commission.  In  his  argument  on  the  principles  and 
methods  governing  the  value  of  railroad  property,  before  the 
Conmiission  on  January  7,  1920,  Mr.  Prouty  said: 

*^ow  are  you  going  to  get  at  it?  (going  value)  How  are 
you  going  to  determine  how  much  to  add?  I  have  tried  to 
demonstrate  to  the  Commission  that  there  was  no  way  in  which 
you  could  satisfactorily  determine  the  amount  of  appreciation, 
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and  I  think  that  is  so.  I  do  not  know  of  any  way  in  which  it 
can  be  done.  Going  value  might  be  even  more  difficult.  How 
are  you  going  to  determine  what  shall  be  added  ?  The  fact  that 
a  thing  is  diflScult  does  not  excuse  you  from  attempting  to  do  it, 
and  you  also  enjoy  this  advantage,  that  if  you  will  just  simply 
do  it,  without  undertaking  to  say  precisely  how  you  did  it,  no- 
body can  ever  find  any  fault  with  it.    That  will  absolutely  end  it." 

This  is  precisely  the  situation  before  the  Commission  in  this 
case.  Mr.  Hagenah,  in  his  testimony  before  the  Commission, 
recites  the  manner  in  which  he  has  airived  at  a  figure  of  $76,000 
for  going  value,  but,  as  in  other  cases,  it  is  largely  a  question  of 
judgment.    Mr.  Hagenah  says  (page  45  transcript) : 

"I  have  not  confined  myself  to  a  discussion  of  whether  there 
18  or  is  not  any  going  concern  value.  I  have  started  with  the 
assumption  that  there  is  and  that  its  existence  is  self-evident. 
The  only  difficulty  in  appraising  the  property  with  respect  to 
this  account  is  the  determining  of  the  amount  to  be  used  for  such 
going  concern  value.  There  is  no  one  method  which  measui-es 
going  concern  value  in  all  cases.  The  courts  have  said  that  con- 
ditions are  so  dissimilar  that  all  conditions  must  be  taken  into 
consideration,  and  that  it  can  be  arrived  at  only  after  considering 
all  the  evidence.  In  arriving  at  my  estimate  I  have  taken  into 
consideration  what  it  would  cost  to  reproduce  the  business  of 
the  present  company.  By  that  I  mean  that  just  as  I  have  esti- 
mated the  reproduction  cost  of  the  physical  property  I  can  make 
an  estimate  of  what  it  would  cost  this  company  to  attach  to  the 
present  property  the  business  of  the  company,  and  that  would 
include  the  development  of  the  street  car  riding  habit  through 
training,  demonstration  and  general  experience.  During  this 
time  the  street  car  company  cannot  earn  a  reasonable  return." 

The  company  introduced  a  very  interesting  document  pre- 
pared by  Halford  Erickson,  of  Chicago,  a  former  member  of 
the  Wisconsin  Commission.  This  is  utility  exhibit  No.  6.  In 
this  very  ably  prepared  document,  Mr.  Erickson  discusses  the 
public  utility  business  from  its  early  development  stage  to  the 
time  it  becomes  a  going  concern  or  well  established  enterprise. 
Mr.  Erickson  refers  to  "going  value"  as  "development  value." 
We  quote  from  his  report  as  follows": 

"Going  or  development  value  has  been  defined  as  the  value 
of  a  developed  earning  power  of  a  public  utility,  or  as  the  value 
P.U.R.1021E. 
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of  a  developed  business  of  a  public  utility  including  the  value  of 
such  operating  and  commercial  organizations,  such  experience 
and  business  connections  as  are  necessary  for  the  eflScient  opera- 
tion of  such  utilities/' 

That  Mr.  Erickson  considers  going  value  as  cost  of  establishing 
business  is  shown  by  the  following  statement  in  the  same  exhibit. 

"This  explanation  of  what  going  value  is  implies,  among  other 
things,  that  the  total  investment  in  a  public  utility  is  not  repre- 
^  sented  by  the  cost  of  the  plant  and  of  the  working  capital  alone, 
but  that  besides  these  items  it  also  includes  the  cost  of  developing 
the  operating  and  business  organizations  and  the  business  of  the 
plant  The  investment  period  of  a  utility  begins  with  the  pre- 
liminary inquiries  into  ^;he  feasibility  of  the  project  and,  under 
normal  conditions,  continues  almost  without  interruption  until 
the  plant  is  completed,  the  business  orgaAizations  perfected  and 
its  business  developed.  This  is  true  not  only  for  the  plant  and 
business  as  first  designed  and  developed  but  for  each  material 
addition  to  the  plant  and  its  business  as  well/' 

The  exhibit  also  contains  a  number  of  tables  showing  the 
early  losses  sustained  by  the  Fargo  and  Moorhead  Street  Rail- 
way Company,  and  its  relation  to  the  book  cost  of  the  physical 
property.  Table  No.  1  of  this  e:;hibit  shows  that  from  the 
years  1911  to  1920  inclusive,  the  company  suffered  a  big  deficit. 
No  records  are  available  before  1911.  The  exhibit  also  cites  a 
number  of  cases  where  Commissions  have  made  allowances  for 
going  value,  ranging  from  3  per  cent  to  as  high  as  27  per  cent. 

Counsel  for  the  company  cites  many  cases  in  which  allow- 
ance has  been  made  for  going  value.    In  his  brief,  counsel  says: 

*We  think  it  would  be  violating  all  precedence  established  by 
courts  and  Commissions  of  this  country  for  this  Conunission  to 
refuse  to  establish  this  item  of  going  concern  value,  and  the 
matter  is  well  summarized  in  the  case  of  Ben  Avon  Borough  v. 
Ohio  Valley  Water  Co.  68  Pa,  Super,  Ct.  561,  P.U.R1918A, 
161,  172,  wherein  the  court  says  as  follows: 

'That  there  is  an  element  of  value  in  an  assembled  and  estab- 
lished plant,  doing  business  and  earning  money  over  one  not 
thus  advanced,  is  self-evident.  This  element  of  value  is  a  prop- 
erty right,  and  should  be  considered  in  determining  the  value 
of  the  property  upon  which  the  owner  has  a  right  to  make  a  fair 
return  when  same  is  privately  owned,  although  dedicated   to 
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public  use.  ...  It  takes  time,  labor  and  money  to  bring 
a  new  operation  into  an  eflScient  working  organization,  and  to 
acquire  a  paying  business.  The  time  and  money  expended  in  the 
promotion  of  the  enterprise,  the  cost  of  securing  and  retaining 
-customers,  the  loss  of  earnings  on  a  reasonably  well  developed 
plant  during  its  initial  years  when  its  business  is  being  built  up, 
the  increased  value  which  comes  from  the  consolidation  of  sepa- 
rate plants  into  one  concern,  these  items,  with  the  value  that 
inheres  in  a  plant  with  its  business  established  may  be  termed 
^ing  concern  cost  or  value.'* 

State  Public  Utilities  Commission  ex  rel.  Springfield  v. 
Springfield  Gas  &  E.  Co.  291  lU.  209,  P.U.K.1920C,  640,  123 
K  E.  891. 

'  In  the  above  case  the  supreme  court  of  the  state  of  Illinois, 
has  stated  that  the  question  of  whether  Commissions  should 
aUow  "going  value''  is  no  longer  open  to  discussion  and  that  ^ 
the  utility  has  a  value  over  and  above  the  value  of  the  physical 
property  actually  employed  and  it  quotes  with  approval  the 
following  cases:  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U. 
S.  153,  P.U.E.1915D,  577,  59  L,  ed.  1244,  35  Sup.  Ct.  Eep. 
811;  Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  223  TJ,  S. 
<555,  56  L.  ed.  594,  32  Sup.  Ct  Rep.  389;  Duluth  Street  R.  Co. 
V.  Railroad  Commission,  161  Wis.  245,  P,U.R1915D,  192,  152 
If.  W.  887 ;  Public  Service  Gas  Co.  v.  Utility  Comrs.  84  N.  J. 
L.  463,  87  Atl.  651,  L.R.A.1918A,  421. 

Considering  going  value  as  a  development  cost  and  that  no 
fixed  method  for  determining  same  has  been  attempted  by  the 
authorities,  it  is  evident  that  each  case  must  be  controlled  by 
its  own  circumstances.  The  allowance  is  designed  to  give  to  the 
owner  the  benefit  of  that  value  that  inheres  in  the  plant  as  an 
established  concern.  To  a  large  extent  the  development  cost 
embraces  preliminary  outlays  and  unrecovered  costs  in  operat- 
ing the  plant  until  a  paying  business  has  been  established.  It 
is  apparent  that  development  cost  for  a  street  railway  would  be 
greater  than  for  the  ordinary  public  utility,  because  it  must 
perform  the  same  construction  work  and  provide  the  same 
equipment  and  facilities  that  would  care  for  a  large  patronage 
that  may  be  long  deferred,  whereas  most  other  utilities  may  be 
governed  in  a  measure  by  the  existing  demand  for  service. 

A  careful  study  of  the  testimony  in  this  case  convinces  the 
Commission  that  the  company  has  sustained  early  losses  which 
P.U.R.1921E. 
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have  not  been  made  up  in  the  later  years.  Therefore,  in  keep- 
ing with  the  decision  of  the  courts,  the  Commission  will  allow 
the  sum  of  $40,000  for  going  value,  split  60  per  cent  to  North 
Dakota  and  40  per  cent  to  Minnesota. 

Finding  of  Value. 
The   Commission  having  considered   all   testimony   in  this 
valuation  proceeding,  and  being  fully  advised  in  the  premises, 
finds  the  value  of  the  property  of  the  Fargo  and  Moorhead 
Street  Railway  Company  to  be  as  follows : 

Phjrsical  property  $703,453.00' 

Qoing  value    40,000.00 

Working  capital    12,635.0^ 

Total    $756,088.00- 

Of  this  amount  60  per  cent  is  assignable  to  North  Dakota 
and  40  per  cent  to  Minnesota. 

Results  of  Operations. 
The  company  has  filed  in  Exhibit  No.  7,  statements  of  operat- 
ing revenues  and  expenses  for  the  year  ended  December  31,. 
1920.  The  following  table  shows  a  summary  of  the  revenues- 
and  expenses  for  the  entire  property  in  North  Dakota  and  Min- 
nesota for  four  years : 

[Table  omitted  as  not  being  of  general  interest.] 
If  the  figures  appearing  in  the  above  tables  are  accepted  as  a 
correct  representation  of  the  results  of  operation,  there  can  be 
no  question  but  that  the  revenues  are  short  of  the  amount  re- 
quired to  yield  the  company  a  fair  return  on  its  investment. 
However,  there  are  several  items  which,  without  more  detailed 
information,  appear  to  the  Commission  to  be  excessive. 

[6]  The  item  of  injuries  and  damages^  amounting  to  $6,600- 
might  more  properly  be  amortized  over  a  period  of  years.  The 
method  of  allocation  of  the  salaries  of  the  general  officers  is  not 
clear,  and  the  item  of  general  expenses  should  be  given  in  detail^ 
the  amount  appearing  unreasonable. 

[7]  An  analysis  of  the  operating  statement  discloses  the  fact 
that  the  bi^est  item  of  expense  is  labor.  The  manager  of  the 
company  testified  that  there  would  be  no  reductions  in  wages 
paid  to  employees  for  the  reason  that  more  responsibility  has  been, 
placed  upon  employes  by  reason  of  the  installation  of  one-man- 
cars.     Investigation  convinces  us  that  the  wage  scale  is  not  too 

high. 
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With  the  general  decline  in  prices  on  materials  and  supplies, 
the  Commission  is  of  the  opinion  that  the  report  for  1921  will 
reflect  an  entirely  diflferent  result.  In  its  order  to  follow,  the 
Commission  will  require  that  the  company  file  monthly  reports 
of  its  operating  revenues  and  expenses,  showing  in  more  detail 
the  items  of  general  expenses  and  any  unusual  expense.  The 
company  will  be  required  to  put  forth  its  best  eflforts  to  keep 
down  the  operating  expenses,  endeavoring  at  the  same  time  to 
render  efficient  service. 

The  Commission,  having  considered  the  rates  proposed,  all 
testimony  adduced  and  representationd  and  arguments  made, 
and  being  fully  advised  in  the  premises,  finds  that  the  temporary 
rates  established  July  1,  1920,  are  reasonable,  and  should  be 
continued.  The  application  to  continue  said  schedule  of  rates  is, 
therefore,  granted.  Supplementary  orders  having  been  issued 
extending  the  rates  to  September  1,  1921,  the  order  in  this  case 
will  be  made  effective  as  of  September  1,  and  remain  in  effect 
for  a  period  of  one  year  unless  modified  by  further  order  of  this 
Commission  or  otherwise  changed  as  provided  by  law. 

The  Commission  expressly  retains  jurisdiction  in  this  cause, 
and  reserves  to  itself  the  right  upon  complaint,  upon  application 
or  upon  its  own  motion  to  further  investigate  the  rates  herein 
authorized,  and  to  issue  such  further  orders  as  may  be  justified 
by  facts  determined  at  subsequent  hearings. 

An  appropriate  order  will  be  entered. 

Note. — ^Apportionment. 
In  Re  Androscoggin  &  K.  B.  Co.  B.  R.  710,  July  11,  1921,  the 
Maine  Commission,  in  apportioning  the  cost  of  street  paving  between 
a  street  railway  and  a  town,  said :  '*While  the  actual  amount  which 
the  company  ought  in  this  case  contribute  to  this  street  paving  or 
macadam  cannot  be  mathematically  computed,  we  believe  that  this 
amount  ought  to  be  determined  by  the  relative  financial  situation 
of  the  town  and  of  the  company  as  well  as  by  the  benefits  which 
each  have  received  by  the  contemplated  street  improvement.  The 
town  ought  not  in  our  opinion  to  be  placed  in  any  worse  financial 
situation  on  account  of  these  improvements  by  reason  of  the  fact  that 
the  railway  company  ig  operating  on  its  streets;  on  the  other  hand 
the  railway  company  ought  not,  in  our  opinion,  under  present  con- 
ditions, to  be  required  to  make  expenditures  for  street  improvements 
not  essentially  necessary  to  its  own  operation  which  will  create  an 
undue  burden  upon  the  company  and  its  patrons." 
P.U.R.1921E. 
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In  Be  American  B.  Express  Co.  Docket  No.  788,  Eeport  &  Order 
No.  323,  Aug.  1,  1921,  tiie  Montana  Commission  held  that  main- 
tenance expense  of  an  express  company  should  not  be  allocated  ta 
intrastate  trafi^  according  to  the  ratio  of  gross  earnings. 

The  Pennsylvania  Commission  apportioned  the  cost  of  repairing^ 
a  railroad  bridge  equally  between  the  railroad  passing  under  the 
bridge  and  a  street  railway  passing  over  it,  with  the  provision  that 
the  township  should  repair  the  approaches  to  the  bridge.  Mosaic 
V.  Erie  E.  Co.  Complaint  Docket  No.  2789,  Feb.  15,  1921. 


NEW  YpRK  COURT  OP  APPBAIiS. 

GERALD  MOBEELL 
BBOOKLTN  BOBOUGH  GAS  COMPANY. 

(231  N.  y.  398,  132  N.  E.  129.) 
Rates  —  Power  of  CommiMion  —  When  atatutory  rates  unconstitu^ 
Uonal, 

When  a  New  York  statute  reduces  the  maximum  gas  rates  to  a 
price  which  is  thereafter  declared  unconstitutional,  as  confiscatory, 
there  is  no  valid  statutory  rate  and  the  Public  Service  Commission  ha^ 
power  to  fix  such  a  rate. 

[July  14.  1921.] 
Appeal  from  an   order  of  the  Appellate  Division  of  the 
supreme  court  affirming  a  special  term  order  granting  an  in- 
junction ;  ord^er  reversed.    ' 

The  following  questions  were  certified  ( —  App.  Div.  — ^ 
186  N.  Y.  Supp.  947) : 

"(1)  On  the  complaint  and  moving  affidavits,  had  the  court 
at  special  term  power  to  grant  the  injunction  pendente  lite 
against  the  defendant  gas  company,  and  to  enjoin  it  from  collect- 
ing the  rate  of  $1.40  per  thousand  cubic  feet  of  gas  ? 

"(2)  Had  the  Public  Service  Commission  power  or  juris- 
diction to  fix  a  rate  for  this  defendant  to  charge  for  gas  in  ex- 
cess of  the  statutory  maximum  rate  after  that  statutory  rate 
had  been  duly  adjudged  to  be  confiscatory  as  to  this  particular 
company  ? 

^^(3)  After  such  determination  that  the  tnaximum  rate  &xe^ 
%j  Laws  of  1906,  chapter  125,  as  amended  by  Laws  of  19 16^ 
chapter  604,  as  to  this  defendant,  was  confiscatory,  unconstitu- 
tional, and  void,  had  defendant  the  power  of  itself  to  fix  a  rate 
of  $1.40  per  thousand  cubic  feet,  and  to  enforce  same  as  against 
local  consumers  like  the  plaintiff  J" 
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Bassett,  Thompson  ft  Gilpatricj  of  New  York  city  (Edward 
M.  Bassett  and  WUson  W.  Thompson,  both  of  New  York  city, 
of  counsel),  for  appellant 

Terence  Farley,  of  New  York  city  (George  H.  Stover,  of 
New  York  city,  of  coimsel),  for  Public  Service  Commission, 
arnicas  curiae. 

William  L.  Eansom,  Eobert  E.  Coupon  and  Colley  E.  Wil- 
liams, all  of  New  York  city,  for  Empire  State  Gas  &  Electric 
Association,  amicus  curiae. 

George  L.  Ingraham,  Samuel  F.  Moran,  and  John  D.  Monroe, 
all  of  New  York  city,  amid  curiae. 

Gerald  Morrell,  of  Brooklyn,  in  pro.  per. 

John  P.  O'Brien,  Corporation  Counsel,  of  New  York  city 
(James  A.  Donnelly  and  Judson  Hyatt,  both  of  New  York  city, 
of  counsel),  for  intervener  respondent  City  of  New  York, 

Crane,  J. :  The  defendant  manufactures  and  sells  gas  in  the 
Thirty-First  ward  of  the  borough  of  Brooklyn,  city  of  New 
York,  including  all  of  Coney  Island.  By  chapter  125  of  the 
Laws  of  1906  the  maximum  rate  of  $1  per  thousand  cubic  feet 
was  fixed  as  the  price  of  gas,  and  by  chapter  604  of  the  Laws 
of  1916  and  chapter  666  of  the'Laws  of  1917  the  rate  was  low- 
ered to  $0.80  per  thousand  cubic  feet  on  and  after  July  1,  1916. 
This  rate  being  confiscatory  by  the  estimates  of  the  defendant, 
an  action  was  brought  in  the  supreme  court,  New  York  county, 
against  the  Public  Service  Commission  and  others  to  have  it  so 
declared.  This  case,  known  as  Brooklyn  Borough  Gas  Ca  ▼. 
Public  Service  Commission  (17  N.  Y.  Off.  Dept  E.  81,  P.TT.R. 
1918F,  335),  was  referred  to  Hon.. Charges  E.  Hughes,  who  de- 
cided, after  hearing,  that  the  $0.80  rate  was  a  taking  of  the  de- 
fendant's property  without  a  fair  and  reasonable  return,  and 
that  the  act  fixing  the  rate  was  unconstitutional  and  void ;  it  was 
no  longer  in  force  and  effect  The  referee  was  also  of  the  opinion 
that  the  act  of  1916,  fixing  the  maximum  of  $0.80  had  repealed 
the  act  of  1906  fixing  the  rate  at  $1.  Both  rates  could  not  be 
maximums,  so  the  Legislature  must  have  intended  a  repeal  of 
the  earlier  provision.  No  rate,  therefore,  being  limited  by  legis- 
lative enactment,  what  charge  was  the  gas  company  authorized 
to  make?  It  seems  quite  clear  that  the  Public  Service  Conunis- 
sions  Law  (Consol.  Laws,  chap.  48)  applied,  and  that  the  Com- 

P.U.R.1921E. 


Digitized  by 


Google 


736  NEW  YORK  CK)URT  OP  APPEALS. 

missiou  could  fix  rates  as  to  it  seemed  reasonable.  This  is  what 
the  Commission  did  do.  After  many  preliminary  proceedings 
in  court,  which  need  not  now  be  referred  to,  the  defendant  ap- 
plied to  the  Public  Service  Commission  for  a  rate,  reasonable 
under  all  circumstances,  which  was  fixed  at  $1.40  per  thousand 
cubic  feet  on  and  after  August  1,  1920. 

This  action  was  thereafter  commenced  by  the  plaintiff  as  a 
resident  of  the  Thirty-First  ward  and  a  purchaser  of  gas  to  re- 
strain the  defendant  from  charging  this  $1.40  rate  on  the  ground 
that  the  Public  Service  Commission  had  no  power  to  increase  a 
rate  over  that  fixed  by  the  law  of  1916,  declared  void  as  above 
stated.  The  special  term  in  granting  the  preliminary  injunction 
realized  that  if  the  Commission  could  not  fix  a  rate,  if  the  com- 
pany could  not  file  its  own  schedule  of  rates,  and  if  the  rate  fixed 
by  the  law-making  power  was  void,  that  the  customer  must  get 
gas  for  nothing  or  go  without  it.  The  only  alternative  was  for 
the  court  to  assume  the  power,  which  it  accordingly  did,  and 
fixed  the  rate  at  $1.15  as  a  reasonable  charge.  We  find  nothing 
in  the  laws  or  in  authorities  to  justify  such  action.  The  Public 
Service  Commissions.  Law  covers  the  whole  question.  The  com- 
pany, by  §  66,  may  file  its  own  schedule  of  rates  and  change  of 
rates.  The  Public  Service  Commission  on  complaint  or  of  its 
own  motion  may  modify  the  charges. 

Here  on  application  of  this  company,  the  Commission  fixed 
the  rate  at  $1.40.  It  is  only  where  a  rate  has  been  fixed  by 
statute  that  the  Commission  cannot  increase  it  The  only  law 
was  that  of  1916,  which  had  been  declared  null  and  void,  so  that 
there  was  not  this  limitation  upon  the  Commission.  The  case 
of  People  ex  rel.  Municipal  'Gas  Co.  v.  Public  Service  Commis- 
sion, 224  K  Y.  156,  P.U.R.1918F,  781,  120  N.  E.  132,  there- 
fore, does  not  apply. 

The  order  appealed  from  should  be  reversed,  with  costs  in  all 
courts,  and  motion  for  injunction  denied,  with  $10  costs;  the 
first  question  certified  answered  in  the  negative,  and  the  second 
and  third  in  the  affirmative. 

Hiscock,  C.  J.,  and  Hogan,  Cardozo,  and  Andrews,  J.J.,  con- 
cnr. 

Pound,  J.,  absent.     Chase,  J.,  deceased. 
Order  reversed,  etc 
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OHIO  PUBUO  uTH/mxs  commission. 

TOLEDO  SITGAB  COMPANY  et  aL 

V. 

CINCINNATI  NOETHEBN  EAILBOAD  COMPANY  ek  aL 

(No.  2375.] 

Boies  —  l?iyu>er  of  OontmisHon  —  Be^rotuUve  provMon  —  BeparaUon 
—  Bailroads. 

1.  The  Ohio  Commissioii  has  no  authoritj  to  egtabliah  ratea  for 
retroactive  application  and  cannot  under  the  law  order  reparation. 

Betum  —  BtUlroads  —  Interstate  commerce  m4nim,um>. 

2.  The  fact  that  the  carriers  of  a  single  state  as  a  whole  have 
failed  to  earn  during  the  first  six  months  of  the  year  a  net  return 
on  the  book  or  estimated  value  of  their  property,  at  the  rate  of  6  per 
cent  annually  as  provided  by  §  15a  of  the  Interstate  Commerce  Act, 
does  not  establish  the  fact  that  rates  publi^ed  by  certain  companies 
for  the  transportation  of  specified  commodities  are  just  and  reasonable. 

JBolM  —  Beasondbleness  —  industrial  depression  —  Battroads, 

3.  Railroad  rates  for  transporting  sugar  beets  should  not  be  re- 
duced simply  because  the  beet  sugar  industry  is  not  prosperous  today  and 
every  article  transported  must  yield  to  the  carrier  a  profit. 

[October  7,  1021.] 

Complaint  against  railroad  rates  for  ihe  transportation  of 
sugar  beets;  decreased  rate  schedule  fixed. 

For  the  purpose  of  the  hearing  and  tiie  record,  this  complaint 
was  consolidated  with  Case  No.  2327,  affecting  the  rates  and 
charges  in  Ohio  on  grain  and  grain  products,  Uto  stock,  fruits 
and  vegetables,  agricultural  limestone  etc 

The  complainants  are  corporations  engaged  in  the  growing, 
manufacturing,  and  shipping  of  sugar  beets,  sugar  beet  products, 
and  sugar  beet  by-products  within  the  state  of  Ohio ;  they  own 
and  operate  all  of  the  plants  for  the  manufacture  of  beet  sugar 
in  this  state.  Such  plants  being  located  at  Findlay,  Ottawa, 
Pkulding,  Toledo,  and  Fremont.  They  allege  that  the  rates  and 
charges  published  by  the  respondent  carriers  for  the  transporta- 
tion of  sugar  beets  for  intrastate  movement  within  the  state  of 
Ohio  are  unjust,  unreasonable,  and  discriminatory; 

That  unless  said  rates  and  charges  are  immediately  lowered 
and  reasonable  and  just  rates  substituted  therefor,  the  complain- 
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ant  companies  will  be  compelled  to  operate  at  a  heavy  financial 
loss  during  the  coming  season  and  as  a  result  several  beet  sugar 
factories  in  this  state  will  be  permanently  closed  before  another 
planting  season  and  one  of  the  state's  greatest  agricultural  in- 
dustries will  be  practically  destroyed; 

That  said  rates  and  charges  are  in  violation  of  the  provisions 
of  House  Bills  78  of  1906  and  582  of  1913,  as  amended,  same 
being  §§  487  to  614-84,  of  the  General  Code  of  the  state  of 
Ohia 

Complainants  further  pray: 

That  this  Commission  shall  determine  and  by  order  estab- 
lish in  lieu  of  the  present  rates  and  charges,  such  charges,  joint 
rates  and  charges  as  are  just,  reasonable,  and  legal,  and  which 
shall  be  the  maximum  rates  and  charges  for  the  future; 

That  the  Commission  shall  decide  what,  in  its  judgment, 
would  have  been  a  reasonable  and  legal  rate  or  charge  for  all 
shipments  of  sugar  beets  handled  by  the  defendants  for  said 
complainants  subsequent  to  the  date  of  this  qomplaint  as  a  basis 
for  reparation  claims  in  connection  with  said  shipments; 

That  for  the  immediate  relief  of  said  complainants  diiring 
Ihe  fall  movement  of  sugar  beets  now  approaching,  the  Com- 
mission fix  and  by  order  establish  a  scale  of  sugar  beet  rates 
approximately  as  follows; 

[Schedule  omitted.] 

That  for  such  immediate  relief  the  rates  and  charges  for  two 
or  more  joint  line  hauls  to  be  fixed  and  established  by  using 
single  line  mileage  rates  for  all  hauls  for  total  distances  more 
than  fifty  miles  and  for  hauls  of  any  less  distance,  by  adding  a 
diarge  of  10  cents  per  ton  for  each  junction  point 

[1]  The  Commission  has  no  authority  to  establish  rates  for 
retroactive  application  and  cannojt  under  the  law  order  repara- 
tion, therefore,  the  complainants'  prayer  in  this  respect  may  be 
disregarded. 

Sugar  beets  are  grown  in  a  limited  territory  in  northern  and 
northwestern  Ohio  and  the  transportation  movement  is  seasonal 
covering  a  period  of  120  days  banning  about  October  the  first 
of  each  year.  The  commodity  moves  in  open  top  cars,  some- 
times flat  cars  equipped  with  racks,  the  average  load  per  car  is 
about  thirty^ree  tons  and  the  average  haul  ranges  from  tw^ity- 
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five  to  thirty-five  miles.  Sugar  beets  are  a  low  grade  commodity, 
the  present  value  being  $6  per  ton  f.  o.  b.  shipping  point  and 
according  to  the  record  claims  against  the  carriers  for  loss  and 
damage  are  negligible. 

The  following  table  reflects  the  rate  situation  as  regards  sugar 
beets  during  the  past  fourteen  years: 

[Table  omitted.] 

The  carriers  proposed  a  readjustment  of  their  sugar  beet  rates 
by  creating  a  new  mileage  scale  starting  at  70  cents  per  ton  for 
ten  miles  and  progressing  at  the  rate  o^  5  cents  for  each  five 
mile  block  up  to  thirty  miles  and  at  the  rate  of  10  cents  per  ton 
for  each  ten  mile  block  up  to  100  miles  and  then  beyond  100 
miles  at  the  rate  of  10  cents  per  ton  for  each  twenty-mile  block. 
The  above  scale  to  cover  only  single  line  movements  and  for  two 
line  movements  the  carriers  propose  to  add  20  cents  per  ton  and 
for  three  line  movements  30  cents  per  ton  to  the  single  line  rates. 
The  proposed  readjustment  would  have  the  effect  of  lowering 
all  the  mileage  scale  rates  now  in  effect  on  sugar  beets  save  only 
the  rate  on  a  twenty-five  mile  haul  which  would  be  increased 
from  84  cents  to  85  cents  per  ton.  The  proposed  readjustment 
was  not  satisfactory  to  the  complainants  who  daimed  that  the 
proposed  rates  would  still  be  unjust,  unreasonable,  and  excessive* 
The  present  mileage  scale  as  to  distances  or  rather  blocks  is  one 
that  has  been  in  effect  in  Ohio  since  the  beginning  of  the  sugar 
beet  industry  fifteen  years  ago  and  as  a  result  of  this  arrange- 
ment having  been  an  eatablished  policy  of  the  railroads  during 
all  these  years,  the  beet  companies  have  spent  himdreds  of  thou- 
sands of  dollars  in  the  installation  and  equipment  of  weigh 
stations  along-the  lines  of  the  railroads,  such  weigh  stations  be- 
ing located  with  reference  to  this  particular  mileage  scale.  The 
testimony  shows  that  these  weigh  stations  have  been  installed  on 
the  theory  that  the  present  distance  blocks  would  continue  in 
effect  and  it  is  claimed  that  any  modification  of  the  same  would 
seriously  detract  from  the  value  of  the  weigh  stations  that  have 
been  established.  There  is  merit  in  the  complainants'  conten* 
tion  and  I  am  of  the  opinion  that  the  present  distance  blocks; 
should  not  be  disturbed. 

The  record  shows  that  the  item  of  freight  is  the  second  largest 
item  which  enters  into  the  production  of  beet  sugar,  cost  of  the 
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beets  being  the  first  item  and  the  complainants  feel  that  the  de- 
fendants should  give  some  consideration  to  the  milling-in-transit 
principle  because  the  sugar  beets  represent  the  raw  material 
from  which  sugar  and  other  by-products  are  manufactured  and 
the  manufactured  products  are  transported  by  the  carriers  at 
more  remunerative  rates. 

The  record  shows  that  the  mileage  scale  rates  applying  on 
sugar  beets  in  the  states  of  Colorado,  Utah,  Minnesota,  Iowa, 
Nebraska,  and  Wisconsin  are  considerably  lower  than  those  ap- 
plicable in  Ohio  on  the  same  commodity.  While  the  testimony 
does  not  show  that  the  circumstances  and  conditions  surrounding 
the  movement  in  these  states  are  the  same  as  those  in  Ohio,  the 
comparisons  are  at  least  significant  Recently  the  Detroit, 
Toledo,  &  Ironton  Railroad  voluntarily  reduced  the  rates  on  sugar 
beets  for  intrastate  movement  within  the  state  of  Ohio  by  20  per 
cent.  The  following  table  shows  the  present  rates  in  effect  on 
sugar  beets  on  the  Detroit,  Toledo,  &  Ironton  Railroad  from  va- 
rious stations  to  Ottawa,  Ohio: 

[Table  omitted.] 

Also  The  Toledo,  Bowling  Green  &  Southern  Electric  Rail- 
way has  voluntarily  established  a  rate  of  60  cents  per  ton  on 
mgar  beets  from  all  beet  shipping  stations  on  their  line  to  the 
junction  of  the  Toledo  Terminal  Railway. 

Exhibit  "Lewis  No.  1,"  submitted  by  the  defendants  is  a 
statement  of  present  rates  on  sugar  beets  compared  with  rates 
on  slag,  sand,  gravel,  crushed  stone,  brijek,  coal,  pig  iron,  and 
agricultural  limestone,  for  twenty-five  mile  hauls  in  Ohio.  It 
is  calculated  to  show  that  at  the  present  rates,  the  revenue  per 
ear  mile  is  less  on  sugar  beets  than  on  the  other  commodities 
shown  therein.  But  the  force  of  this  exhibit  is  greatly  impaired 
due  to  the  fact  that  at  the  time  same  was  submitted,  the  rates  in 
Ohio  on  crushed  stone,  sand,  gravel,  paving  brick,  agricultural 
limestone  and  coal  were  under  attack  as  being  unjust,  unreason- 
able and  excessive  and  the  intrastate  rates  on  all  these  commodi* 
ties  save  coal  and  agricultural  limestone  have  since  been  found 
by  this  Commission  to  be  unjust,  unreasonable  and  excessive  and 
material  reductions  have  been  ordered  to  become  effective  on 
October  20,  1921.  The  matter  of  the  reasonableness  of  rates 
on  coal  and  agricultural  limestone  is  now  pending  before  this 
P.U.R.1921E. 
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Commission.  Furthermore^  the  exhibit  is  not  persuasive  be^ 
cause  only  the  lowest  rate  in  the  sugar  beet  scale  was  taken  f osr 
comparison  purposes  instead  of  using  the  scale  as  a  whole. 

[2]  The  respondents  have  resisted  the  attack  upon  their  ratQp 
in  this  proceeding,  basing  their  defense  largely  on  the  fact  thai 
during  the  first  six  months  of  this  year,  the  carriers  of  Ohio  as  a 
whole,  have  failed  to  earn  a  net  return  that  was  contemplated  by 
§  16a  of  the  Interstate  Commerce  Act.  It  does  not  follow,  how- 
ever, because  the  carriers  of  Ohio  as  a  whole  have  failed  during 
the  first  six  months  of  this  year  to  make  a  net  return  on  the  bopk 
or  estimated  value  of  their  property,  at  the  rate  of  6  per  cent 
annually,  that  the  rates  published  by  the  respondent  companies 
on  sugar  beats,  are  just  and  reasonable.  Effective  July  1st  this 
year,  the  Labor  Board  reduced  railroad  wages  approximately  1? 
per  cent,  resulting  in  an  annual  saving  to  the  carriers  of  $400^- 
000,000  and  revision  of  the  National  Agreements  is  now  under 
way  and  it  is  estimated  that  this  will  result  in  a  further  saving 
to  the  carriers  of  from  $200,000,000  to  $300,000,000  annually. 
The  price  of  coal,  ties,  iron,  steel,  oil  and  other  materials  used  by 
the  railroads  have  declined  very  materially  in  the  past  six 
months  all  of  which  will  and  is  now  contributing  toward  the  re- 
duction of  railroad  operating  expenses. 

The  record  shows  that  while  freight  rates  on  beet  sugar  have 
been  increased  since  1915  over  100  per  cent,  the  price  of  sugar 
has  not  only  returned  to  the  pre-war  level  but  has  fallen  below 
it  fmd  the  sugar  companies  are  now  operating  at  a  loss  and  it  is 
claimed  by  the  complainants  that  unless  a  reduction  in  freight 
rates  can  be  effected,  certain  plants  will  be  compelled  to  go  out 
of  business.  A  reduction  in  freight  rdtes  cannot  stimulate  any 
additional  tonnage  for  the  railroads  this  year  because  that  ton- 
nage for  this  year  is  a  fixed  quantity,  the  beets  already  having 
been  grown,  but  the  complainants  state  that  a  lower  level  of 
freight  rates  would  increase  very  materially  the  tonnage  for  the 
railroads  next  year  and  subsequent  years. 

[3]  This  Commission,  of  course,  cannot  reduce  the  rates  on 
sugar  beets  simply  because  the  beet  sugar  industry  is  not  pros- 
perous today  and  every  article  transported  must  yield  to  the 
carriers  a  profit.  However,  the  carriers  cannot  expect  to  absorb 
so  much  of  the  market  price  in  its  charges  that  the  producer  will 
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be  obliged  to  abandon  bis  business.  It  is  not  meant  by  this  that 
a  carrier  should  transport  freight  at  a  loss  to  itself. 

After  careful  consideration  of  all  the  facts  of  record,  the  Ccmi- 
mission  finds  on  the  oi\e  hand  that  the  rates  assailed  are  unrea- 
sonable, but  on  the  other  hand  that  the  complainants  are  not 
entitled  to  the  radical  reductions  suggested  and  that  the  defend- 
ant carriers  should  be  ordered  to  adopt  a  mileage  scale  of  rates 
on  sugar  beets  in  carload  lots  for  intrastate  movement  within 
tiie  state  of  Ohio,  not  exceeding  those  prescribed  in  the  follow- 
ing table,  subject,  however,  to  certain  provisos  hereinafter  set 
forth: 

[Scale  of  rates  omitted.] 

Further,  the  respondents  will  be  ordered  to  publish  and  file 
with  this  Commission  on  one  day's  notice,  the  rates  found  here- 
in to  be  just  and  reasonable,  such  rates  to  become  effective  not 
later  than  October  17,  1921. 

An  order  will  enter  accordingly. 


OHIO  SUPRGME  COURT. 

mCOBPOBATBD  VILLAGE  OP  NEW  BREMEN  et  aL 

V. 

PUBLIC  UTILITIES  COMMISSION  et  aL 

[No.  16747.] 

(—  Ohio  St.  — ,  132  N.  E.  162.) 

CamnUsHona  —  Jurisdiction  —  AdaniniatraUve  hoard. 

1.  The  Public  UtilitieB  Commission  is  an  administratiTe  board, 
and  has  only  such  authority  as  the  statute  creating  it  has  conferred. 

Commissions  —  Jurisdiction  —  Conflict  with  court  —  Duty  to  dia* 
miss, 

2.  When  it  is  properly  shown  to  the  Public  Utilities  Commission 
that  an  order  prayed  for  in  an  application  filed  with  it  will  affect 
rights  which  are  involved  in  an  action  pending  in  a  court  of  general 
Jurisdiction  at  the  time  of  the  filing  of  the  application,  it  is  this  duty 
of  the  Commission  to  dismiss  the  application. 

[June  21,  1921.] 

Headnotes  by  the  CotJBT. 
P.U.R.1921E. 
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EsBOB  to  Public  Utilities  Commission  to  review  an  order 
granting  an  application  for  abandonment  of  gas  service;  order 
reversed.  For  Commission  opinions  see  P.U,R.1920B,  266, 
and  P.U.R.1920F,  409. 

The  New  Bremen-Minster  Gas  Company  and  J.  F.  Arnold 
filed  with  the  Commission  their  joint  application  for  leave  to 
withdraw  natural  gas  service  and  facilities  therefor  from  the 
municipalities  of  New  Bremen  and  Minster,  both  in  Auglaize 
county,  invoking  the  authority  vested  in  the  Commission  by 
§§  604—2  and  604—3,  General  Code. 

The  reason  set  forth  in  the  application  was  that  the  available 
supply  of  natural  gas,  which  the  applicant  company  had  prior  to 
September  1,  1918,  from  which  it  had  furnished  gas  to  the  vil- 
lages of  New  Bremen  and  Minster,  and  the  inhabitants  thereof, 
had  become  completely  exhausted,  and  that  every  reasonable  ef- 
fort to  procure  natural  gas  for  said  villages,  including  the  con- 
tracting for  a  supply  from  the  New  Knozville  Gas  Company, 
which  continued  from  September,  1918,  to  February  1,  1919, 
when  the  supply  of  the  latter  company  also  became  exhausted, 
has  been  ineffective,  with  the  result  that  the  attempt  to  furnish 
gas  to  said  municipalities  was  abandoned  on  February  1,  1919. 

It  is  further  alleged  in  the  application  that  the  applicant 
<K)mpany  has  made  every  effort,  by  drilling  and  otherwise,  to 
find  a  gas  supply  for  said  municipalities,  but  has  failed  to  do 
so,  for  the  reason  that  there  is  no  gas  to  be  procured  in  that 
vicinity. 

The  prayer  in  the  application  is: 

"That  permission  may  be  given  these  applicants  to  withdraw 
its  service  and  service  facilities  from  the  municipalities  of  New 
Bremen  and  Minster  and  all  natural  gas  consumers  therein  that 
have  been  supplied  by  this  applicant.'' 

In  the  answer,  after  admitting  the  formalities,  there  is  a  gen- 
eral denial  of  the  statements  contained  in  the  application.  The 
answer  further  sets  up  the  pendency  in  the  court  of  common 
pleas  of  Auglaize  county  of  an  action  brought  by  the  village 
against  the  gas  company,  W.  HoU,  William  D.  Amett,  and 
Charles  F.  Arnold,  and  avers  that  in  that  suit  the  identical  ques- 
tions presented  in  the  application  before  the  Commission  are 
involved  and  presented  for  determination;  that  personal  service 
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in  that  suit  was  made  on  the  defendants  therein  before  the  ap- 
plication with  the  Commission  was  filed;  and  that  by  reason 
thereof  the  common  pleas  court  qf- Auglaize  county  first  obtained 
jurisdiction  of  the  subject-matter  set  forth  in  the  application. 

The  answer  further  avers  that  in  JTune,  1898,  a  franchise  was 
granted  to  the  Interstate  Qas  Company,  under  which  that  com- 
pany entered  upon  the  streets  of  the  village  and  erected  a  gas 
plant  therein,  and  assumed  the  obligations  thereof,  and  that  the 
applicant  company  is  the  assignee  of  that  franchise,  and  has 
assumed  the  liabilities  thereunder;  that  the  franchise  is  still  in 
full  force  and  effect,  and  the  gas  company  applicant  is  subject  to 
its  obligations;  that  on  the  1st  of  August,  1913,  the  gas  com- 
pany applicant  entered  into  a  contract  with  the  villages  under 
which  the  gas  company  agreed  to  furnish  gas  to  the  villages  and 
their  inhabitants,  and  it  was  provided  in  the  contract  that  the 
execution  thereof  should  in  no  manner  enlarge  or  diminish  the 
rights  or  obligations  of  the  villages  or  the  company  that  each 
owed  to  the  other;  that  by  the  contract  the  gas  company  trans- 
ferred to  the  village,  without  cost,  all  that  part  of  its  distributing 
pipe  lines  in  the  village  that  were  located  under  paved  streets, 
and  further  agreed  to  sell  and  assign  to  said  village  all  the  pipe 
lines  contained  under  the  streets  not  paved,  in  the  etent  that  the 
gas  company  was  relieved  from  performing  the  terms  of  said 
contraxjt  for  furnishing  of  gas,  either  by  consent  of  the  village  or 
by  decree  of  a  court  of  competent  jurisdiction;  that  no  other 
party  purchased  the  lines  and  equipment  until  the  village  had 
first  been  given  an  opportunity  to  exercise  its  option,  and  the 
company  has  never  been  relieved  of  the  obligations  of  said  con- 
tract ;  and  that  the  village,  in  accordance  with  the  contract  passed 
an  ordinance  fixing  the  price  that  the  company  could  charge  for 
furnishing  gas,  and  the  company  filed  its  written  acceptance  of 
the  terms  of  the  ordinance  with  the  village.  A  copy  of  this  ordi- 
nance and  the  written  acceptance  is  attached  to  the  answer. 

The  answer  also  alleges  that  the  rights  of  the  village  under 
the  franchise  and  contract  are  protected  by  the  Constitution,  and 
specific  articles  of  the  state  and  Federal  Constitutions  are  named 
in  that  behalf.  It  further  avers  that  the  franchise  and  the  con- 
tract between  the  village  and  the  company  were  in  full  force  and 
effect  before  the  passage  of  the  statute  (108  Ohio  Laws,  372) 
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known  as  the  Miller  Bill^  adopted  May  16^  1919,  under  which 
the  applicants  seek  the  order  prayed  for,  and  alleges  that  the 
Commission  has  no  jurisdiction  in  the  premises.  It  farther 
alleges  that  the  failure  to  furnish  gas  was  not  due  to  the 
exhausted  condition  of  the  fields,  but  to  the  neglect  of  the  com- 
pany in  the  respects  set  forth  in  the  answer. 

The  reply  of  the  applicant  was  in  the  nature  of  a  general 
deniaL 

On  the  final  hearing  before  the  Commission,  after  introduc- 
tion of  evidence  and  the  arguments  of  counsel,  the  Commission 
entered  its  order,  in  which  it  found  that  the  evidence  did  not 
disclose  that  the  applicants  have  or  by  reasonable  diligence  can 
obtain  a  reasonable  supply  of  gas  to  warrant  a  resumption  of 
service,  and  that  the  retention  of  said  facilities  in  place,  without 
a  sufficient  supply  of  gas  to  enable  applicants  to  furnish  service, 
is  of  no  benefit  to  the  public,  and,  having  due  regard  for  the  wel- 
fare of  the  public  and  the  cost  of  operating  the  facilities^  and 
considering  the  lack  of  available  gais,  the  Commission  is  satisfied 
that  the  permanent  abandonment  of  said  facilities  is  reasonable, 
and  that  its  consent  and  authority  should  be  granted.  And  the 
Commission  entered  its  order  accordingly.  This  proceeding  is 
brought  to  reverse  that  order. 

Lewis  Stout  and  Otto  J.  Boesel,  both  of  Wapakoneta,  J.  H. 
Geoke,  of  Lima,  and  Smith  W.  Bennett,  of  Columbus,  for  plain- 
tiffs in  error. 

John  G.  Price,  Attorney  General,  E.  E.  Corn,  of  Ironton, 
Stueve  &  Tangeman,  of  Wapakoneta,  and  Freeman  T.  Eaglee^i 
and  J.  Warren  Madden,  both  of  Columbus,  for  def^idants  in 
error. 

Johnson,  J.:  It  is  shown  by  the  record  that  the  a^^Iicant 
gas  company  has  been  furnishing  gas  to  the  villages  with  its 
pipe  lines  and  equipments  under  a  franchise  contract  made  with 
its  predecessor  in  title;  that  when  the  company  proposed  to  dis- 
continue the  service  the  municipal  corporation,  in  May,  1918, 
commenced  an  action  in  the  common  pleas  court  of  Auglaize 
county  seeking  an  injuncti<Hi  to  prevent  the  discontinuance  of 
the  service  from  West  gas  field  to  the  village  and  inhabitants, 
and  to  prevent  the  company  from  taking  up  its  lines  is  the  vil- 
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lage  and  the  supply  lines  leading  thereto;  and  from  otherwise 
abandoning  the  gas  field. 

It  is  further  shown  that  subsequently  the  parties  entered  into 
an  agreement  for  the  settlement  of  the  legal  proceeding,  and  in 
accordance  with  its  terms  the  suit  was  dismissed  without  preju- 
dice to  another  action,  and  that  also,  in  accordance  with  its 
terms,  a  rate  ordinance,  filing  the  price  to  be  charged  for  nat- 
ural gas  in  .the  village,  was  passed  by  the  village  and  accepted 
by  the  company.  The  contract  provided  that  immediately  upon 
the  acceptance  of  the  gas  ordinance  the  company  should  have 
authority  to  take  up  the  pipe  lines  in  the  West  gas  field  "that 
will  not  materially  lessen  the  present  volume  of  gas  furnished 
from  said  gas  field  to  the  village."  The  contract  further  pro- 
vided that  as  long  as  practicable  the  gas  company  will  furnish 
and  supply  natural  gas  to  the  village  and  its  inhabitants  through 
its  lines  and  through  a  new  feed  line  at  the  rates  fixed  by  the  ordi- 
nance, "unless  released  therefrom  by  the  acts  of  the  parties 
hereto,  or  by  judgment  or  decree  of  a  court  of  competent  juris- 
diction." 

It  further  provided  that,  in  the  event  the  gas  company  in  the 
future  should  be  released  from  its  obligations  in  regard  to  the 
furnishing  of  natural  gas  to  the  village,  by  acts  of  the  parties  or 
by  judicial  decree,  the  gas  company  agreed  to  transfer  and  set 
over  to  the  village  without  cost  all  that  part  of  its  gas  distributing 
pipe  lines  in  the  village  that  are  buried  and  located  under  paved 
streets,  and,  further,  that  it  would  sell,  assign,  and  transfer  to 
the  village  all  gas  pipe  lines  then  buried  or  contained  under 
streets  not  paved,  and  also  a  4-inch  line  between  Minster  and 
Xew  Bremen,  if  the  corporation  desired  to  acquire  the  same  and 
agreed  to  accept  in  payment  therefor  a  price  to  be  fixed  by  three 
arbitrators  chosen  in  the  manner  provided  in  the  contract. 

It  will  be  noted  that  there  is  an  express  contract  between  the 
gas  company  and  the  villages  by  which  the  company  agrees  that 
it  will,  "as  soon  as  practicable,''  furnish  natural  gas  to  the  vil- 
lage and  its  inhabitants  with  its  pipe  lines  and  equipments  at  the 
rates  fixed  by'  the  ordinance,  "unless  released  therefrom  by  the 
acts  of  the  parties  hereto  or  by  the  judgment  or  decree  of  a  court 
of  competent  jurisdiction.*' 

Subsequent  to  the  making  of  this  contract,  to  wit,  on  the 
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14tli  of  November,  1919,  the  village  brought  suit  in  the  court  of 
common  pleas  of  Auglaize  county  to  enjoin  the  gas  company  and 
J.  F.  Arnold,  who  then  claimed  to  have  purchased  the  pipe 
lines,  from  discontinuing  the  service  and  dismantling  the  equip- 
ment Subsequently,  to  wit,  December  2,  1919,  the  application 
involved  in  this  proceeding  was  filed  with  the  Public  Utilities 
Commission.  It  will  also  be  noted  that,  pursuant  to  the  agree- 
ment of  August  1, 1918,  settling  the  prior  suit,  the  village  passed 
ft  rate  ordinance  fixing  the  price  to  be  charged  for  natural  gas, 
which  was  accepted  by  the  company.  The  term  fixed  by  the 
ordinance  was  three  years,  and  its  acceptance  by  the  company 
constituted  a  contract  betweeii  the  parties  for  three  years  from 
and  after  August  3,  1918. 

It  is  contended  by  the  defendants  in  error  that  the  action  of 
the  Commission  was  authorized  by  the  provisions  of  §§  504 — 2 
and  504—3,  General  Code  (108  0.  L.  372),  passed  April  15, 
1919,  known  as  the  Miller  A,ct.  Section  504 — 2  provides  that 
no  public  utility  furnishing  service  within  the  state  shall  aban- 
don any  gas  line,  etc.,  except  as  provided  in  §  504 — 3.  By  § 
504 — 3  it  is  provided  that  any  public  utility  desiring  to  aban- 
don or  close,  or  have  abandoned,  withdrawn,  or  closed  for  serv- 
ice, all  or  any  part  of  any  such  line  or  lines,  shall  first  make  ap- 
plication to  the  Public  Utilities  Commission  in  writing;  that 
upon  the  hearing  of  the  application  the  Commission  shall  ascer- 
tain the  facts  and  make  its  finding  thereon,  and,  if  such  facts 
satisfy  the  Commission  that  the  proposed  abandonment,  with- 
drawal, or  closing  of  service  is  reasonable,  having  due  regard  for 
the  welfare  of  the  public  and  the  cost  of  operating  the  service, 
they  may  allow  the  same ;  and  the  section  further  contains  pro- 
visions with  reference  to  notice  and  other  matters  not  pertinent 
here. 

[1]  The  Commission  by  its  order  authorized  the  permanent 
abandonment  of  the  respective  facilities  in  and  about  the  village. 
It  is  contended  that  this  action  by  the  Commission  amounted  to  a 
judicial  decree  releasing  the  gas  company  from  the  further  fur- 
nishing of  gas.  The  Public  Utilities  Commission  is  an  adminis^ 
trative  board,  and  only  has  such  authority  as  the  statute  creating 
it  has  given  it  This  court  has  repeatedly  declared  that  the  pow- 
ers of  the  Commission  are  conferred  by  statute,  and  that  it  has 

P.U.R,1921E. 


Digitized  by 


Google 


748  OHIO  SUPREME  COUBT. 

no  other  authority  than  that  thus  vested  in  it  Oincinntti  t. 
Public  Utilities  Commission,  96  Ohio  St.  270,  117  N.  E.  881  ; 
Interurban  R.  &  Terminal  Co.  t.  Public  Utilities  Commission, 
98  Ohio  St.  287,  P.U.R1919B,  212,  120  K  E.  881,  8  A.L.R 
696;  Sylvania  Home  Teleph.  Co.  v.  Public  Utilities  Commis- 
sion, 97  Ohio  St  202,  P.U.R1918D,  346,  119  N.  E.  206;  and 
Oak  Harbor  v.  Public  Utilities  Commission,  99  Ohio  St  276, 
P.U.R1919F,  608,  124  K  E.  168. 

The  judicial  power  of  the  state  is  vteted  in  courts,  the  creation 
of  which  and  their  jurisdiction  is  provided  for  in  the  judicial 
article  of  the  Constitution  (article  4).  The  Public  Utilities 
Commission  is  in  no  sense  a  court.  <  It  has  no  power  to  judicially 
ascertain  and  determine  legal  rights  and  liabilities,  or  adjudicate 
controversies  between  parties  as  to  contract  rights  or  property 
rights.  The  Miller  Act  does  not  purport  to  confer  such  power 
upon  the  Public  Utilities  Commission,  and  if  it  did  so  in  any  of 
its  terms  it  would  be  to  that  extent  invalid. 

The  creation  of  the  Commission,  with  supervisory  and  r^u- 
latory  powers,  is  authorized  by  §  2,  art  13,  of  the  Constitution, 
as  amended  in  1912.  And  by  the  amendment  of  the  judicial 
article  of  the  Constitution  adopted  at  the  same  time  it  was  pro- 
vided that  this  court  should  have  "such  revisory  jurisdiction  of 
the  proceedings  of  administrative  officers  as  may  be  conferred  by 
law.** 

As  pointed  out  in  Hocking  Valley  R  Co.  v.  Public  Utilities 
Commission,  100  Ohio  St  821,  323,  126  K  E.  397,  898: 

"If  by  l^slative  act  or  administrative  order  property  or 
rights  are  taken  or  affected,  parties  must  be  given  full  oppor- 
tunity to  show  by  judicial  review  that  the  taking  or  interference 
with  rights  or  property  was  so  arbitrary,  unjust,  or  unreasonable 
as  to  amount  to  a  deprivation  in  violation  of  the  Constitution." 

This  principle  is  nowhere  denied.  It  is  invoked  and  declared 
in  Chicago,  M.  &  St  P.  R  Co.  v.  Minnesota,  184  U.  S.  418,  10 
Sup.  Ct  Eep.  462,  702,  33  L.  ed.  970,  and  Hocking  Valley  R 
Co.  V.  Public  Utilities  Commission,  92  Ohio  St  9,  14,  P.U.R. 
1916A,  1062,  110  N.  E.  521,  L.RA.1918A,  267,  Ann.  Cas. 
1917B,  1154;  Wadley  Southern  R  Co.  v.  Georgia,  286  U.  S. 
661,  661,  P.U.R1915A,  106,  85  Sup.  Ct  Rep.  214,  69  L.  ed. 
405;  Washington  ex  reL  Or^pon  R  &  Navigation  Co.  t.  Fair- 
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child,  224  U.  S.  510,  528,  32  Sup.  Ct  Rep.  535,  66  L.  ed.  868; 
and  Kansas  City  Southern  B.  Co.  v.  Albers  Commission  Co.  223 
U.  S.  573,  32  Sup.  Ct  Eep.  316,  66  L.  ed.  556. 

[2]  Now,  in  this  case  there  is  a  valid,  subsisting  contract  be- 
tween the  parties^  under  the  terms  of  which  the  gas  company  is 
under  obligation  to  furnish  gas  at  the  rate  stipulated  in  the  con* 
tract  for  a  period  of  three  years,  and  it  is  under  obligation  to 
sell  to  the  village  the  portion  of  its  pipe  lines  as  above  stated  in 
the  event  that  it  should  be  released  from  furnishing  gas  by  the 
acts  of  the  parties  or  by  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction.  That  is  the  express  provision  of  the  con- 
tract. The  rights  created  under  it  are  protected  by  the  Federal 
and  state  Constitutions,  as  shown  above.  Moreover,  as  shown  by 
the  record,  there  is  pending  in  a  court  of  competent  jurisdiction, 
the  court  of  common  pleas  of  Auglaize  county,  a  proceeding  in- 
voking the  jurisdiction  of  the  court  for  the  judicial  determina- 
tion of  the  very  question  presented  on  the  application  to  the  Com- 
mission and  the  rights  of  the  parties  in  connection  with  the  fa- 
cilities described  in  that  application.  That  proceeding  in  the 
court  of  common  pleas  was  brought  before  the  filing  of  the  ap- 
plication in  this  case.  The  court  of  conmion  pleas  had  acquired 
full  jurisdiction  of  the  subject  matter  and  of  the  parties,  and 
when  this  situation  was  shown  by  the  answer  of  the  villages,  and 
the  testimony  in  the  proceeding  before  the  Public  Utilities  Com- 
mission, it  was  its  duty  under  this  state  of  facts  to  dismiss  the 
petition. 

Manifestly,  the  permission  given  by  the  Commission  to  with- 
draw or  abandon  a  particular  service  must  be  given  to  parties 
owning  or  controlling  the  facilities,  and  if  these  parties  have  by 
contract  bound  themselves  to  a  different  use  and  a  different  dis- 
position of  the  facilities,  and  the  rights  and  duties  under  that 
contract  are  involved  in  litigation  in  a  court  of  competent  juris- 
diction, the  parties  are  not  entitled  to  the  order  by  the  Oomznit- 
aion. 

The  order  will  be  reversed. 

Order  reversed. 

Hough,  Wanamaker,  and  Robinson,  TT.,  concu; 

Matthias,  J.,  concurs  in  the  judgment 
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Note. — Commission  jurisdiction. 

In  Keene  t.  Wheatfield  Teleph.  Exch,  No,  6966,  Aug.  81,  1981, 
the  Indiana  Commission  held  that  it  had  no  power  to  determine  the 
validity  of  a  franchise  alleged  to  have  been  granted  to  a  telephone 
utility. 

In  Kelley  v.  Bangor  E.  &  Electric  Co.  F.  C.  345,  Aug.  13,  1921, 
the  Maine  Commission  held  that  it  had  no  jurisdiction  over  a  com- 
plaint that  a  railroad  had  inspired  newspaper  articles  charging  rail- 
road patrons  as  bribers  and  corniptors  of  the  morals  of  the  com- 
pany's employees. 

In  Callaway  County  v.  Missouri,  K.  &  T.  B.  Co.  Case  No.  3068, 
Sept.  30,  1921,  the  Missouri  Commission  held  that  it  had  no  juris- 
diction to  settle  a  controversy  between  a  railroad  and  a  cotmty  as  to 
whether  the  railroad  had  complied  with  a  contract  for  changing  a 
highway. 


SOUTH  DAKOTA  SUPKBBfE  COURT. 

CITY  OP  MITCHELL 

V. 

BOABD  OP  EAILROAD  COMMISSIONEBS. 

[No.  4920.] 

CITY  OP  HURON 

v. 

BOABD  OP  RAILROAD  COMMISSIONERS, 

[No.  4921.] 
(—  8.  D.  — ,  184  N.  W.  246.) 

Arte*  -*  Power  of  OommiBaion  —  Franchdses  —  Telophoneo, 

The  South  Dakota  Commission  has  power  to  regulate  telephone 
rates  although  fixed  by  franchise,  notwithstanding  §  3,  article  10  of 
the  state  Constitution,  providing  that  no  telephone  line  shall  be  oon- 
•truoted  within  the  limits  of  any  city  without  the  consent  of  its  local 
authorities. 

[August  31,  1921.] 

Cebtiorabi  to  review  an  order  of  the  Board  of  Railway  Com- 
miflsioners  fixing  telephone  ratee;  proceeding  dismissed. 
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Appearances:  Prank  W.  Mitchell  and  Laiiritz  Miller,  bofh  of 
Mitchell,  for  city  of  Mitchell;  Fred  Duffy,  of  Huron,  for  city  of 
Huron;  Null  &  Royhl,  of  Huron,  for  Dakota  Central  Telephone 
Company;  Byron  S.  Payne,  Attorney  General,  and  Oliver  E. 
Sweet,  Assistant  Attorney  General,  for  Board  of  Railroad 
Com'rs. 

Whiting,  J.:  The  Dakota  Central  Telephone  Company, 
hereinafter  spoken  of  as  the  company,  owns  and  operates  tele- 
phone lines  extending  over  various  portions  of  this  state,  and 
included  within  its  properties  are  local  telephone  systems  in 
many  of  our  cities;  among  such  cities  are  Mitchell  and  Huron, 
hereinafter  spoken  of  as  plaintiffs.  Prior  to  the  late  war,  the 
systems  in  plaintiff  cities  were  operated  under  franchises  grant- 
ed by  plaintiffs,  which  franchises  purported  to  fix  the  maximum 
rates  that  might  be  charged  for  telephone  services.  The  com- 
pany had  accepted  the  rates  as  fixed  by  the  Mitchell  franchise. 
Whether  it  ever  accepted  those  fixed  in  the  Huron  franchise  is 
a  matter  now  in  dispute.  When  the  Federal  Government  took 
over  the  telephone  systems  of  the  country,  it  raised  the  rates  to 
be  charged  for  telephone  service  throughout  this  state.  In  an- 
ticipation of  the  return  of  its  lines  to  its  control  and  manage- 
ment, the  company,  some  months  prior  to  such  return,  petitioned 
the  Board  of  Railroad  Commissioners  of  this  state,  hereinafter 
spoken  of  as  the  Board,  and  sought  from  such  Board  authority  to 
continue  such  higher  rates  in  effect  when  such  lines  should  be 
returned  to  their  control.  A  hearing  was  had  at  which  the  just- 
ness of  the  rates  seems  to  have  been  thoroughly  investigated. 
The  Board  granted  the  relief  asked  by  such  company.  By  cer- 
tiorari proceedings,  plaintiffs  seek  to  have  the  legality  of  the 
action  taken  by  such  Board  determined  by  this  court.  While  a 
separate  proceeding  has  been  instituted  by  each  plaintiff,  the 
two  were  submitted  together  upon  one  set  of  printed  records,  and 
will  both  be  disposed  of  in  this  decision. 

For  the  purposes  of  this  decision,  we  will  assume  that  the  com- 
pany accepted  the  rates  fixed  in  both  franchises.  It  is  unques- 
tioned that  the  Board  had,  under  the  police  power  of  the  state, 
full  power  over  the  rates  to  be  charged  for  telephone  services  in 
this  state,  unless  such  power  has  been  limited  by  a  constitutiona] 
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provision  hereinafter  referred  to.  The  real  question  before  us 
IB,  Has  the  Board  power  to  authorize  a  telephone  company  to 
charge  rates  for  telephone  service  within  a  municipality  in  ex- 
cess of  the  Tnayimum  rates  specified  in  a  franchise  granted  by 
such  municipalily  and  accepted  by  the  telephone  company? 

Section  8^  art  10^  of  the  state  Constitution  provides  that — 

'^0  •  •  •  telephone  line  shall  be  constructed  within  the 
limits  of  any  «  •  •  city  without  the  consent  of  its  local  au- 
thorities.'* 

This  court  held,  in  Mitchell  v.  Dakota  Cent  TelepL  Co.  25 
a  D.  409,  127  N.  W.  582,  that  a  city  had  the  right  to  impose 
conditions  to  its  consent,  and  that  the  acceptance  of  such  condi- 
tions was  binding  upon  the  telephone  company.  Belying  upon 
the  above  holding,  plaintiffs  contend  that  there  exists  between 
them  and  the  company  valid  and  binding  contracts  which  the 
Board  is  without  power  to  impair.  Plaintiffs  urge  that,  by  giv- 
ing to  them  the  power  to  refuse  permission  to  the  company  to 
construct  lines  within  their  corporate  limits,  and  therefore,  pow- 
er to  impose  conditions  upon  the  grant  of  such  permission,  the 
Constitution  has  lodged  in  plaintiffs  the  exercise  of  police  pow- 
er; and  that,  to  the  extent  to  which  such  power  has  been  lodged 
in  them,  the  Constituticm  has  restricted  the  exercise  of  such  pow- 
er by  any  other  state  agency.  Certainly,  if  this  section  of  the 
Constitution  has  conferred  upon  these  cities  the  power  to  fix 
charges  for  public  service  as  a  condition  to  allowing  plaintiff 
to  enter  such  cities,  then  a  binding  contract  exists.  Watertown 
V.  Watertown  Light  &  P.  Co.  42  S.  D.  220,  173  N.  W.  739 ; 
Southern  Iowa  Electric  Co.  v.  Chariton,  —  U.  S.  — y  P.U.R. 
1921D,  275,  41  Sup.  Ct  Eep.  400,  65  L.  ed.  — . 

Of  course  it  is  conceded  that  the  Constitution  does  not  ex- 
pressly confer  such  police  power  upon  municipalities,  and  that, 
if  it  is  conferred,  it  is  by  implication.  Courts  should  hesitate  to 
hold  that  a  sovereign  power  of  the  state,  the  free  exercise  of 
which  by  the  proper  agencies  of  the  state  might  be  essential  to 
the  .general  welfare  of  the  state,  such  as  the  police  power,  has, 
by  implication,  been  taken  from  legislative  control  and  lodged,  * 
even  in  part,  with  the  municipalities  of  the  state.  Courts  should 
also  hesitate  to  hold  that,  by  implication,  the  Constitution  has 
conferred  upon  municipalities  a  power  through  the  exercise  of 
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which  it  might  be  able  to  confiscate  the  property  of  public  service 
corporations.  As  stated  by  the  late  Chief  Justice  White,  in 
San  Antonio  v.  San  Antonio  Public  Service  Co.  —  U.  S.  — , 
P.U.R1921D,  412,  421,  41  Sup.  Ct.  Kep.  428,  65  L.  ed.  — : 

''The  fact  is  that  all  the  contritions  of  the  city  .  .  .  but 
illustrate  the  plainly  erroneous  theory  upon  which  the  entire 
argument  for  the  city  proceeds ;  that  is,  that  limitations  by  con- 
tract upon  the  power  of  government  to  regulate  the  rates  to  be 
eharged  by  a  public  service  corporation  are  to  be  implied  for  the 
purpose  of  sustaining  the  confiscation  of  private  property.'* 

By  legislative  enactment,  certain  police  powers  are  expressly 
eonf erred  on  municipalities ;  but  to  so  confer  a  power  subject  to 
future  l^slative  control  is  far  different  from  conferring  in* 
definite  powers  by  implication. 

To  give  the  above  section  of  the  Constitution  a  construction 
that  might  and  certainly  frequently  would  bring  about  situations 
under  which  public  service  corporations  enjoyed  ri^ts  in  con- 
flict with  the  general  well  being  of  the  state  would  rendto  it 
inconsistent  with  §  4,  art  17,  of  such  Constitution,  which  spe- 
cifically provides  that — 

"The  exercise  of  the  police  power  of  the  state  shall  never  be 
abridged  or  so  construed  as  to  permit  corporations  to  conduct 
tiieir  business  in  such  manner  as  to  infringe  the  equal  rights  of 
individuals  or  the  general  weU  being  of  the  state.'' 

The  state  of  Pennsylvania  has  constitutional  provision  (Const 
art  17,  §  9)  the  same  as  §  8,  art  10,  supra.  In  a  case  on  all 
fours  with  this  one,  except  that  street  car  rates  were  involved, 
being  the  case  of  Soranton  v.  Public  Service  Commission,  268 
Pa.  192,  P.U.R1920F,  661,  110  AtL  775,  the  court  declared: 

''While  the  conatitutional  provision  requiring  the  consent  of  a 
Municipality  to  the  construction  of  a  street  railway  within  its 
Kmits  is  clear  and  can  have  but  one  meaning,  it  must  be  read 
in  connection  with  the  equally  clear  third  section  of  article  16 
tf  the  Constitution,  which  declares  tliat — 

*^  ^The  exercise  of  the  police  power  of  the  state  shall  never  be 
s^ridged  or  so  construed  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the  equal  rights  of 
individuals  or  the  general  well  being  of  the  state.'     •     •    • 

"Street  passenger  railways  have  become  necessities.    •    •    • 

P.U.R.1921E.  48 


Digitized  by 


Google 


764  SOUTH  DAKOTA  SUPREME  COURT. 

Though  this  is  so,  thej  cannot  be  operated  in  any  munioipalily 
without  its  consent.  With  such  consent  thej  may  be,  and,  as  be- 
tween the  local  authorities  and  the  railway  companies,  there 
may  be  attached  to  it  terms  and  conditions  which  must  be  per- 
formed by  the  companies,  but  a  municipality  may  not  annex  sueh 
terms  to  its  consent  as  will  deprive  the  commonwealth  of  its  in- 
herent police  power  to  see  that  a  street  passenger  railway  com- 
pany is  not  prevented  from  serving  the  public  by  the  mimici- 
pality's  enforcement  of  conditions  in  a  consenting  ordinance  that 
have  become  impossible  of  performance.  What  may  have  been  a 
reasonable  rate  of  fare  at  the  time  of  the  passage  of  a  consenting 
ordinance  may,  under  changed  economical  conditions,  become 
confiscatory,  and  a  street  passenger  railway  company  may  not  be 
able  to  serve  the  public  on  account  of  insufficient  revenues,  based 
upon  the  fare  fixed  in  the  ordinance.  When  such  situation  arises, 
as  it  has  arisen  and  will  arise  again,  there  must  be  relief  some- 
where to  the  public,  and  it  lies  in  the  police  power  of  the  state, 
which  is  never  to  be  abridged  nor  bartered  away.** 

See  also  San  Antonio  v,  San  Antonio  Public  Service  Oo. 
supra. 

In  Woodbum  v.  Public  Service  Commissiom,  82  Or.'  114, 
P.U.R.1917B,  967,  973,  161  Pac.  391,  L.R.A.1917C,  98>  Ann. 
Cas.  1917E,  996,  the  court  said: 

"When  examining  the  contention  urged  by  the  municipality, 
we  must  not  lose  sight  of  the  fact  that  the  right  to  regulate  rates 
by  changing  them  from  time  to  time  as  the  welfare  of  the  puWic 
may  require  is  essentially  a  police  power;  and,  since  the  right  to 
regulate  rates  is  an  inherent  element  of  sovereignty,  when  seek- 
ing to  ascertain  whether  this  part  of  the  police  power,  has  been 
conferred  upon  the  city,  either  with  or  without  limitation,  we 
are  constantly  governed  by  the  rule  that  the  delegation  of  the 
sovereign  right  to  regulate  rates  must  be  dear  and  express,  and 
all  doubts  must  be  resolved  against  the  city.  Home  Teleph.  & 
Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  26i5,  29  Sup.  Ot  Sep.  50, 
53  L.  ed.  176 ;  Milwaukee  Electric  R  &  Light  Co.  v.  Wisconsin 
R  Commission,  238  U.  S.  174,  P.U.R1915D,  591,  35  Sup.  Ct 
Rep.  820,  59  L.  ed.  1254 ;  Benwood  v.  Public  Service  Commis- 
sion, 75  W.  Va.  127,  83  S.  E.  295,  L.RA.1915C,  261;  State 
ex  rel.  Webster  v.  Superior  Ct.  67  Wash.  87,  120  Pac.  861, 
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L.R.A.1916C,  287,  Ann.  Cas.  1913D,  78;  Manitowoc  v.  Mani- 
towoc &  N".  Traction  Co.  145  Wis.  13,  129  K  W.  925.  Quoting 
from  Charleston  Consol.  R.  &  Lighting  Co.  v.  Charleston,  92  S. 
C.  127,  75  S.  E.  390: 

"  The  state's  power  to  regulate  by  compulsion  the  charges  of 
public  service  corporations  is  one  of  such  vast  and  increasing 
importance  to  the  public  that  the  courts  will  not  attribute  to  the 
state  the  intention  to  part  with  it  or  to  delegate  it  unless  the 
intention  is  clearly  and  unmistakably  expressed.* " 

We  are  of  the  opinion  that  §  3,  art.  10,  gave  to  plaintiffs  no 
police  power  whatsoever.  We  should  so  hold  even  in  the  absence 
of  §  4,  art.  17,  as  we  agree  that  any  delegation  of  police  power 
must  be  clear  and  express,  and  certainly,  in  the  light  of  §  4,  art. 
17,  we  could  not  hold  that  the  people  intended,  by  §  3,  art.  10, 
to  do  by  implication  the  very  thing  which,  by  §  4,  art.  17,  they 
forbid  the  legislature  from  doing.  We  are,  therefore,  of  the 
opinion  that,  while  plaintiffs  had  the  right,  when  granting  per- 
mission to  the  company  to  establish  lines  within  their  territory, 
to  impose  conditions  which,  when  accepted,  became  binding  con- 
tracts, such  conditions  must  not  conflict  with  the  provisions  of 
§  4,  art.  17,  of  the  Constitution.  Southern  Iowa  Electric  Co.  v. 
Chariton,  —  U.  S.  — ,  P.U.R1921D,  275,  41  Sup.  Ct  Eep. 
400,  65  L.  ed.  — ;  Lead  v.  Western  Gas  &  Fuel  Co.  44  S.  D.  — , 
184  K  W.  244,  handed  down  herewith. 

It  follows  that  the  Board  acted  within  its  jurisdiction  in  mak- 
ing the  orders  sought  to  be  reviewed,  and  that  the  present  proceed- 
ings should  be  dismissed.  They  are  dismissed,  at  plaintiffs' 
oosts. 


ITNTFED  STATES  CIRCUIT  COURT  OF  APPEAIiS,  EIGHTH  CIR- 
CUIT. 

CENTRAL  POWER  COMPANY 

V. 

CITY  OF  KEARNEY. 

[No.  5827.1 

(—  C.  C.  A.  — ,  274  Fed.  253.) 

Bates  —  Power  of  munieipcaity  —  Ahridgment  of  powers  hy  franchise. 

"L  A  Nebraska  municipality  is  prohibited  from  making  a  contract 
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with  ft  public  utility  corporation,  which  precludes  it  thereafter  and 
during  the  life  of  the  contract  from  changing  the  rates,  either  by  in- 
creasing or  reducing  them,  when  in  the  judgment  of  the  mayor  or 
council  of  the  municipality  the  interests  of  the  public  require  it. 
0©nlracte  —  ValidUy  —  Nebraska  municipalUies  —  Bales. 

2.  In  view  of  the  fact  that  a  Nebraska  municipality  cannot  enter 
into  a  contract  with  an  owner  of  private  property  used  for  the  pubUc 
service  not  to  change  rates  within  a  specified  time,  an  ordinance  al- 
leged  to  have  that  ^ect  is  invalid  as  lacking  mutuality  and  no  more^ 
binding  on  the  public  service  corporation  than  on  the  city. 

[July  13,  1921.J 

Appeal  from  a  district  court  order  dismissing  a  counterclaim 
by  a  municipality  and  denying  a  motion  to  dissolve  a  temporary 
injunction;  cause  reversed  with  directions  to  proceed  in  con- 
formity with  the  opinion. 

Appearances:  Thomas  F.  Hamer,  of  Kearney,  and  George  A. 
Lee,  of  Omaha  (Warren  Pratt,  of  Kearney,  on  the  Imef),  for 
appellant;  Tibbets,  Morey  &  Fuller,  of  Hastings  (Raymond  M. 
Tibbets,  of  Hastings,  of  counsel),  amici  curiae;  Hector  M.  Sin- 
dair,  of  Kearney  (Edward  P.  McDermott,  of  Kearney,  on  the 
brief),  for  appellee; 

Before  Sanborn,  Circuit  Judge,  and  Trieber  and  Neblett, 
District  Judges. 

Trieber,  District  Judge:  This  is  an  appeal  pursuant  to  § 
129,  Judicial  Code  (Comp.  St  §  1121),  from  a  refusal  of  the 
court  below  to  dissolve  a  temporary  restraining  order,  restrain- 
ing appellant  from  putting  in  effect  a  schedule  of  rates  to  be 
charged  and  collected  by  appellant  for  furnishing  electric  light- 
ing and  power  for  the  city  of  Kearney,  Nebraska,  and  the  in- 
habitants thereof,  in  excess  of  the  maximum  rates  fixed  by  a  con- 
tract  of  the  city  with  appellant,  made  on  July  9,  1917,  and  the 
^usal  of  the  court  to  grant  appellant,  on  a  counterclaim,  a 
temporary  injunction  restraining  appellee  from  preventing  ap- 
pellant to  put  in  force  the  schedule  increasing  the  maximum 
rates  set  out  in  the  ordinance  of  the  city  granting  appellant  the 
franchise  by  the  ordinance  of  July  9,  1917,  and  accepted  by  it 
The  action  was  originally  instituted  by  appellee  in  the  district 
court  of  Buffalo  county,  state  of  Nebraska ;  that  court  granting 
a  temporary  restraining  order  on  an  ex  parte  hearing.  On 
petition  of  appellant  the  cause  was  removed  to  the  District 
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€ourt  of  the  United  States  for  the  diatrict  of  Nebraska,  where 
an  answer  and  counterclaim  were  filed  by  appellant,  and  mo- 
tions for  a  dissolution  of  the  temporary  restraining  order  granted 
by  the  state  court,  and  for  a' temporary  injunction  against  ap- 
pellee, which  motions  were  by  the  court  denied. 

The  complaint  alleged  that  an  election  was  held  in  and  by 
said  city  on  June  19,  191Y,  empowering  the  city  to  grant  to 
appellant  for  the  term  of  26  years,  the  right  and  privilege  of 
maintaining,  constructing,  and  operating  an  electric  lighting 
4md  power  system  in  the  city,  and  to  enter  into  a  contract  in 
writing  concerning  the  use  of  the  streets  and  alleys  in  said  city 
4ind  of  the  maximum  price  or  rates  to  be  charged  and  collected 
for  the  furnishing  of  electric  lighting  and  power  for  said  city 
and  the  inhabitants  diereof ;  that  pursuant  to  this  authority  the 
•city  by  its  mayor  and  council  entered  into  a  contract  with  appel- 
lant on  July  9,  1917,  by  the  passage  of  Ordinance  No.  161  on 
the  part  of  the  city,  and  on  the  part  of  appellant  by  filing  in  the 
office  of  the  clerk  of  said  city  a  written  acceptance  of  the  terms 
and  conditions  of  said  ordinance. 

The  maximum  rates  provided  in  the  ordinance  are  set  out  in 
the  complaint  It  is  then  charged  that,  although  said  contract  is 
«till  in  full  force  and  effect,  appellant,  in  violation  thereof,  has 
undertaken  to  make  new  and  higher  rates  for  the  same  service, 
and  threatens  and  intends  to  put  them  into  force  and  effect,  and 
■charge  and  collect  thereunder  for  lighting  and  power  furnished ; 
that  it  refuses  to  be  bound  by  and  furnish  lighting  and  power 
imder  and  in  accordance  with  the  contract  rates  as  provided  in 
the  contract  The  new  schedule  of  rates  proposed  to  be  put  into 
effect  is  set  forth  and  shows  a  considerably  higher  rate  of  charges 
than  provided  in  the  ordinance.  It  further  charges  that  appel- 
lant's plant  is  the  only  electric  lighting  and  power  system  in 
said  city,  and  is  in  general  use  by  its  inhabitants,  and  they  are 
solely  dependent  upon  said  system.  Then  follows  the  usual 
prayer  for  an  injimction. 

The  answer,  so  far  as  the  all^ations  therein  are  material  for 
the  determination  of  the  case  on  this  appeal,  denies  that  under 
the  laws  of  the  state  of  Nebraska,  appellee  was  authorized  to 
enter  into  any  c(mtract  for  the  period  of  twenty-five  years  under 
fixed  and  permanent  rates. 
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The  counterclaim,  omitting  the  all^ations  immaterial  at  thiff 
hearing,  charges  that  the  fair  and  reasonable  present  value  of  its 
property  devoted  to  the  public  service  in  the  generation  and  dis- 
^ibution  of  light  and  power  in  the  city  is  the  sum  of  $510,880; 
that  at  the  time  said  franchise  was  granted  the  laws  of  the  state 
of  Nebraska  only  permitted  appellee  and  other  cities  of  the  same 
size  to  grant  a  conditional  and  limited  ri^t  and  privil^e,  and 
not  the  right,  to  contract  with  appellant  or  any  other  public  serv- 
ice corporation  for  a  stated  number  of  years  as  to  rates  to  he- 
charged ;  that  the  laws  of  the  state  limited  the  authority  of  cities^ 
of  that  size,  and  expressly  provided  that,  while  such  cities  had 
the  right  to  r^ulate  electric  rates,  such  municipalities  had  no- 
right  to  abridge  this  power  of  regulation ;  and  that  for  this  rea- 
son appellee  had  no  power  to  make  any  rate  contract  with  appel- 
lant. 

It  is  charged  that  the  prices  and  rates,  tentatively  fixed  by  the 
ordinance  and  franchise,  have  never  produced  an  income  ade- 
quate or  sufficient  to  meet  the  l^itimate  operating  expenses^ 
depreciation,  and  taxes  of  appellant  in  the  operation  of  its  plant 
in  the  city  of  Kearney,  and  to  yield  a  fair  and  reasonable  re- 
turn, or  any  return  upon  the  fair  and  reasonable  value  of  its 
property,  but  that  in  fact  they  were  at  the  time,  ever  since  have 
been,  and  now  are  unfair,  unreasonable,  noncompensatory,  and 
confiscatory;  that  under  the  abnormal,  unusual,  and  unprece- 
dented conditions  created  by  the  World  War  the  cost  of  all  ma- 
terials, labor,  and  supplies  entering  into  the  production  of  elec- 
trict  current,  power,  and  energy  furnished  by  appellant  have 
so  greatly  increased  as  to  make  the  schedule  of  rates  in  the  ordi- 
nance set  out  a  losing  and  confiscatory  schedule,  and,  unless 
permitted  to  charge  and  collect  fair  and  reasonable  rates  for  the 
service  it  is  furnishing,  its  property  will  be  confiscated ;  that  ap- 
pellant has  from  time  to  time  sought  from  appellee  city  an  in- 
crease of  rates,  which  has  been  refused,  and,  unless  permitted  to 
increase  its  rates,  it  will  become  bankrupt;  that  to  meet  the 
necessary  demands  made  on  it  by  the  city  and  its  inhabitants  for 
an  extension  of  its  lines  and  system  that  is  now  and  will  be 
necessary  will  require  an  additional  investment  and  expenditure 
of  $250,000,  but  that,  owing  to  the  noncompensatory  rates  now 

P.U.R.1921E. 


Digitized  by 


Google 


CENTRAL  POWER  CO.  ▼.  CITY  OF  KEARNEY.  759 

in  force,  it  is  impossible  to  raise  this  money  from  the  sale  of  its 
securities  or  otherwise. 

It  is  also  alleged  that  the  maintenance  and  operation  of  the 
plant  have  been  economical  and  efficient,  but  that  it  is  necessary 
to  expend  more  large  sums  of  money  for  repairs  and  additions 
to  maintain  that  efficiency,  by  making  necessary  replacements 
and  betterments,  and  unless  the  rates  and  charges  for  the  cur- 
rent furnished  are  increased  it  will  be  impossible  to  make  these 
repairs  and  additions,  and  will  result  in  foreclosure  of  the  mort- 
gage on  the  property  and  prevent  the  necessary  efficiency  in  its 
public  functions,  and  great  loss  to  its  stockholders  and  bond- 
holders; that  fhe  legal  rate  of  interest  in  the  state  is  7  per  cent, 
and  the  usual  rate  of  return  upon  investments  in  Kearney  and 
adjoining  communities  is  8  to  10  per  cent  per  annum.  It  then 
sets  out  the  net  income  for  each  year  since  1917,  which,  after 
deducting  7  per  cent  for  reasonable  depreciation,  is  only  1.7  per 
cent  per  annum,  and  in.  some  years  less  than  that ;  that  any  lesser 
rates  than  those  sought  to  be  charged  in  the  proposed  schedule 
wx)uld  be  confiscatory  as  these  proposed  rates  will  return  only  8 
per  cent  on  the  present  value  of  its  property  used  in  the  opera- 
tion of  its  plant  in  the  city  of  Keaniey.  It  is  then  alleged  that, 
unless  the  relief  prayed  is  granted,  and  it  should  refuse  to  charge 
the  existing  inadequate  and  confiscatory  rates,  that  actions 
against  it  would  be  brought  for  penalties,  fines,  and  civil  re- 
c6veries,  thereby  involving  it  in  a  multiplicity  of  actions  and 
litigations. 

The  statutes  of  the  state  of  Nebraska  applicable  are: 
Section  4954,  Rev.  St.  1913:  'The  mayor  and  city  council 
shall  have  power  to  make  contracts  with  and  authorize  any  per- 
son, company  or  association  to  erect  a  gas  works,  power  plant, 
electric  or  other  light  works,  heating  plant  or  water  works  in 
said  city  and  give  such  persons,  company  or  association  the 
privilege  of  furnishing  water,  lights,  power  or  heat  for  the 
streets,  lanes,  alleys  and  public  places  and  property  of  said  city 
and  its  inhabitants  for  any  length  of  time  not  exceeding  twenty- 
five  years:  Provided,  no  such  contract  shall  be  made  or  entered 
into  by  the  mayor  and  council  until  the  question  of  granting  the 
contraet  or  privilege  shall  have  been  submitted  to  the  electors  of 
the  city  at  a  special  election  called  for  that  purpose  or  at  a  gen- 
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eral  city  decticm,  notice  of  which  shall  be  given  by  publication 
in  some  newspaper  published  in  the  city  at  least  thirty  days  be- 
fore the  date  of  such  election  and  a  majority  of  the  electois  vot- 
ing upon  the  proposition  shall  have  voted  in  favor  of  making 
the  contract  or  granting  such  privilege." 

Section  4955,  Rev.  St  1913:  'The  mayor  and  council  shall 
have  power  to  require  every  individual  or  private  corporation, 
operating  such  works  or  plants  subject  to  reasonable  rules  and 
regulations,  to  furnish  any  person  applying  therefor,  along  the 
line  of  its  pipes>  mains,  wires  or  other  conduits,  with  gas,  water, 
power,  light  or  heat,  and  to  supply  said  city  with  water  for  fire 
protection,  and  with  gas,  winter,  power,  light  or  heat^  for  other 
necessary  public  or  private  purposes;  to  regulate  and  fix  the 
rental  rate  for  water,  power,  gas,  light  or  heat;  to  r^ulate  and 
fix  the  rents  or  rates  of  water,  power,  gas,  electric  light  or  heat ; 
and  to  r^ulate  and  fix  the  charges  for  water  meters,  power  me- 
ters, gas  meters,  electric  light  or  heat  meters,  or  other  device  or 
means  necessary  for  determining  the  consumption  of  water, 
power,  gas,  electric  light  or  heat,  and  these  powers  shall  not  be 
abridged  by  ordinance,  resolution  or  contract*' 

Coimsel  for  appellant  earnestly  argued  that  this  action  should 
be  ruled  by  the  late  decision  of  the  Supreme  Court  of  the  United 
States  in  Southern  Iowa  Electric  Go.  v,  Chariton,  —  U.  S.  — , 
P.U.R1921D,  275,  41  Sup.  Ct  Rep.  400,  66  L.  ed.  — ,  fil^ 
April  11,  1921,  and  the  decisions  of  the  supreme  court  of  Iowa, 
which  hold  that  the  laws  of  Iowa  do  not  authorize  municipalities 
of  that  state  to  contract  for  rates  with  public  utilities  corpora- 
tions.    They  contend  that — 

"Although  §  4954,  Nebraska  Rev.  St  1913,  empowers  the 
mayor  and  city  council  Ho  make  contracts  with  and  authorize  any 
person,  .  •  •  to  erect  .  .  .  electric  light  works,  •  .  .' 
while  the  Iowa  statutes,  §  720  of  the  Iowa  Code,  does  not  use  the 
word  ^contracf  at  all,  but  only  empowers  cities  to  ^grant  to  in- 
dividuals or  private  corporations  the  authority  to  erect  and 
maintain  such  works  or  plants^'  the  statutes  in  both  states  are  in 
effect  identicaL" 

On  the  other  hand,  it  is  claimed  by  counsel  for  an^llee,  tliat 
the  Iowa  rulings  are  inapplicable  to  the  instant  case,  owing  to 
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this  difference  in  the  language  of  the  Nebraska  and  Iowsl  stat- 
ntes. 

[1]  We  do  not  deem  it  necessary  to  determine  that  question, 
for,  assuming  that  under  the  laws  of  Nebraska  cities  are  author- 
ized to  make  contracts  for  rates  to  be  charged  by  such  corpora- 
tionsy  the  question  is:  What  is  the  effect  of  the  provision  of 
§  49&5;  Rev,  Statutes  of  Nebraska,  on  such  a  contract?  That 
section  expressly  reserves  to  the  city  authorities — 
'Ho  regulate  and  fix  the  rental  rate  for  water,  power,  gas,  light 
or  heat;  to  regulate  and  fix  the  rents  or  rates  of  water,  power, 
gas,  electric  light  or  heat;  and  to  regulate  and  fix  the  charges 
for  water  meters,  power  meters,  gas  meters,  electric  light  or  heat 
meters  •  .  .  and  these  powers  shall  not  be  ^bridged  by 
ordinance,  resolution,  or  oontracf 

This  provision  in  express  terms  prohibits  cities  of  that  state 
to  make  a  contract  with  such  a  public  utility  corporation,  which 
precludes  them  thereafter,  and  during  the  life  of  the  contract, 
to  change  the  rates,  either  l^  increasing  or  reducing  them,  when 
in  the  judgment  of  the  mayor  or  council  of  the  city  the  interests 
of  the  public  require  it;  decreases  subject,  of  course,  to  the  con- 
stitutional prohibitions  of  depriving  the  corporation  of  its  prop- 
erty, by  making  the  rates  noncompensatory  or  confiscatory. 

[2]  If  only  one  of  the  parties  to  a  contract  is  vested  with 
such  a  power,  can  it  be  said  that  a  contract  made  under  such  a 
statute  doesn't  lack  mutuality?  The  law  is  too  well  settled  to 
require  the  citation  of  numerous  authorities  that  a  contract,  the 
provisions  of  which  are  unilateral  is  imenforceable  for  want  of 
mutuality.  Robinson  v.  Iron  R.  Co.  135  U.  S.  522,  532,  10 
Sup.  Ct  Rep.  907,  84  L.  ed.  276;  Cold  Blast  Transp.  Co.  v. 
Kansas  City  Bolt  &  Nut  Co.  114  Fed.  77,  81,  52  C.  C.  A.  25, 
57  L.R.A.  696 ;  A.  Santaella  &  Co.  v.  Otto  F.  Lange  &  Co.  155 
Fed.  719,  84  C.  C.  A.  145;  Taber  Lumber  Co.  v.  O'Neal,  160 
Fed.  596,  87  C.  C.  A.  498. 

In  view  of  the  fact  that  a  municipality  of  the  state  of  Ne- 
braska cannot,  under  the  laws  of  that  state,  enter  into  a  con- 
tract with  an  owner  of  private  property  used  for  the  public  serv- 
ice not  to  change  rates  within  a  time  specified.  Ordinance  No. 
161  is  not  a  valid  contract,  and  no  more  binding  on  the  public 
service  corporation  than  on  the  city.  No  municipality  may,  in 
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the  absence  of  power  granted  by  the  state  of  its  creation,  enter 
into  such  oontracts,  and  clearly  not  when  the  laws  of  the  state 
expressly  prohibit  it,  as  §  4955,  Rev.  St.  Nebraska  1913,  does. 
Under  similar  laws  of  the  state  of  Texas  it  was  contended  in 
behalf  of  a  city  that — 

^^Even  if  no  such  contract  was  permissible  under  the  laws 
of  the  state,  which  would  bind  the  city  not  to  lower  the  rates, 
nevertheless  there  was  a  unilateral  contract  or  concession  result- 
ing from  the  granting  of  the  franchise  which  bound  the  railway 
company  to  the  franchise  rate.*' 

But  in  San  Antonio  v.  San  Antonio  Public  Service  Oa  (opin- 
ion filed  April  11,  1921)  —  U.  S.  — ,  P.U.R1921D,  412,  419, 
41  Sup.  Ct.  Rep.  428,  66  L.  ed.  — ,  the  supreme  court  held  tiie 
contention  untenable,  saying: 

^'But  besides,  the  error  underlying  the  proposition  is  not  far 
to  seek.  The  duty  of  an  owner  of  private  property  used  for  the 
public  service  to  charge  only  a  reasonable  rate,  and  thus  respect 
the  authority  of  government  to  regulate  in  the  public  interest, 
and  of  government  to  regulate  by  fixing  such  a  reasonable  rate 
as  will  safeguard  the  rights  of  private  ownership,  are  inter- 
dependent and  reciprocal.  Where,  however,  the  right  to  con- 
tract exists,  and  the  parties,  the  public  on  the  one  hand  and  the 
private  owner  on  the  other,  do  so  contract,  the  law  of  the  con- 
tract governs  both  the  duty  of  the  private  owner  and  the  govern- 
mental power  to  regulate.  Where,  therefore,  as  in  the  case  sup- 
posed in  the  argument,  the  regulating  power  of  government  be- 
ing wholly  uncontrolled  by  contract,  it  would  follow  that  that 
power  would  be  required  to  be  exerted  and  hence  the  supposed 
condition  operating  upon  the  private  owner  would  be  nugatory. 
Such  a  case  really  presents  no  question  of  a  condition,  since  it 
resolves  itself  into  a  mere  issue  of  the  exercise  by  government 
of  its  regulatory  power/* 

That  decision  rules  this  cause.  The  court  below  erred  in  sus- 
taining the  motion  of  appellee  to  dismiss  appellant's  counter- 
claim and  in  denying  appellant's  motion  to  dissolve  the  tempo- 
rary restraining  order  granted  by  the  state  court 

The  cause  is  reversed,  with  directions  to  proceed  in  conf(«mity 

with  this  opinion. 
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NB:W  HAMPSHIRE  PUBUG  SERVICE  COMiaSSlOir, 

CITIZENS  OP  CONCOED 
CONCORD  ELECTRIC  RAILWAYS. 

ID-706.] 
Service  ^  Street  railways  —  OnC'-man  care. 

Allegations  that  one-man  cars  were  unsafe  and  that  the  leiTiot 
rendered  by  them  was  inadequate  and  unreasonable,  were  held  to  be 
unfounded. 


Buhlic  utilities  —  Beiations  with  the  public  —  Street  rolUMiys. 

Discussion  of  the  mutual  rights  and  obligations  of  street  railway 
companies  and  their  patrons,  p.  765. 
Return  <—  Operating  expenees  —  Street  raitwaye  —  One^nutn  care. 

Discussion  of  the  benefit  to  street  railway  patrons,  in  reducing 
operating' expenses,  by  the  use  of  one-man  oars,  p.  767. 

[October  26,  1921.] 
Petition  to  have  a  street  railway  discontinue  the  operation 
of  one-man  cars ;  petition  denied. 

Appearances :  Thornton  Alexander,  for  the  railroad. 

Gunnison,  Chairman:  On  September  14,  1921,  the  Public 
Service  Commission  received  a  letter,  signed  by  fifteen  residents 
of  Concord,  protesting  strenuously  against  the  operation  of  one- 
man  cars  on  the  Concord  Electric  Railways.  It  was  claimed 
that  these  cars  were  unsafe,  and  two  instances  were  cited, — one 
in  Portsmouth  where  it  was  stated  that  the  motorman  died  while 
running  the  car,  and  the  safety  device  designed  to  stop  the  car 
failed  to  work,  and  the  other  in  Swampscott^  Massachusetts, 
where  a  one-man  car  caught  on  fire  and  thirty-five  passengers 
r6ceived  fatal  or  serious  injuries. 

This  letter  appeared  in  both  daily  papers  in  Concord  at  the 
flame  time  tiiat  it  was  filed  with  the  Commission,  indicating  that 
its  authors  desired  to  give  it  the  widest  publicity.  As  the  letter 
was  somewhat  ambiguous  in  its  terms,  not  being  in  the  form  of 
a  petition,  the  Commission  was  in  doubt  as  to  what  action  was 
expected  of  it  The  Commission,  accordingly,  directed  a  letter 
of  inquiry  to  the  first  signer  of  the  letter  asking  if  the  petitioners 
wished  the  letter  to  be  treated  as  a  petition  to  have  the  street 
railway  ordered  to  discontinue  the  operation  of  one-man  cars 
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on  the  ground  that  such  cars  did  not  furnish  service  that  was 
''reasonably  safe  and  adequate  and  in  all  respects  just  and  rea- 
sonablci"  as  prescribed  by  statute.  To  this  inquiry  a  domewhat 
lengthy  reply  was  made,  the  substance  of  which  was  that  our 
surmise  as  to  what  was  intended  was  correct  These  two  letters 
were  also  published  in  full  in  the  Concord  daily  papers,  further 
indicating  that  the  protestants  wished  the  people  to  have  the 
fullest  information  of  what  was  taking  place. 

The  matter  was,  accordingly,  set  for  public  hearing  at  the 
oflSces  of  the  Commission  in  Concord  on  October  11,  1921,  and 
notice  thereof  was  given  to  the  petitioners  and  to  the  street  rail- 
way ofiScials. 

At  the  hearing  there  were  approximately  twelve  persons  pres- 
ent who  ware  apparently  in  favor  of  the  petition,  although  only 
five  of  them  testified.  A  protest,  however,  against  the  one-man 
cars,  signed  by  one  thousand  individuals,  was  also  filed  at  the 
hearing  by  one  of  the  protestants^ 

The  five  protestants  who  testified  confined  themselves  almost 
exclusively  to  criticising  the  service  in  general  and  furnisher? 
substantially  no  evidence  that  the  one-man  cars  were  not  as  safe 
or  as  comfortable  to  ride  in  as  the  two-men  cars.  On  the  real 
issue,  therefore,  the  pe&tioners  failed  entirdy  to  prove  their 
case.  It  is  undisputed  that  there  has  been  no  accidents  on  the 
one-man  cars  in  Concord.  The  nearest  approach  to  an  acci- 
dent was  once  when  a  fuse  blew  out  and  the  car  was  filled  with 
smoke.  This  was  in  no  respect  due  to  the  one-man  equipment 
and  could  have  happened  just  as  readily  on  a  two-men  car. 

So  far  as  the  Portsmouth  case,  referred  to,  is  concerned,  the 
petitioners  were  misled  by  an  erroneous  newspaper  report 
which  was  corrected  by  the  paper  in  its  next  edition.  Evidently 
the  corrected  report  escaped  the  notice  of  the  petitioners.  The 
facts  in  that  case  are  that  the  motorman  dropped  dead  while 
operating  the  car,  but  the  safety  devices  worked  perfectly,  shut- 
ting off  the  power  at  once,  applying  the  emergency  brakes,  and 
bringing  the  car  to  an  immediate  stop  without  injury  to  any 
one. 

In  r^ard  to  the  Swampscott  car,  an  expert  for  the  company 
which  furnished  the  equipment  for  that  car  testified  that  it  did 
not  have  the  same  safety  equipment  that  the  Concord  cars  have,. 
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and,  therefore^  what  happened  on  that  car  cannot  be  treated  as 
evidence  in  this  case.^ 

One  witness  testified  that  the  people  did  not  like  the  one- 
man  cars  because  they  were  smaller  than  the  two-men  cars  and 
the  passengers  were  consequently  crowded.  This  objection  does 
not,  however,  apply  to  the  Concord  one-man  cars  because  they 
are  two-men  cars  converted  into  one-man  cars,  and  are  just  as 
commodious  now  as  they  were  before  their  conversion. 

An  expert  for  the  railway  company,  who  has  made  a  special 
study  of  ihe  ^uipment  of  one-man  cars,  testified  that  they  were 
safer  than  two-men  cars  and  that  experience  has  shown  that 
there  were  fewer  accidents  on  them  than  on  the  two-men  cars. 

In  every  state  where  the  question  has  arisen,  the  legislature 
has  refused  to  pass  any  act  which  will  forbid  the  use  of  one-man 
cars,  and  they  have  been  approved  by  every  Public  Service  Com- 
mission in  the  United  States  that  has  passed  upon  the  subject. 
Moreover,  they  are  in  successful  operation  in  three  other  cities 
in  New  Hampshire  and  are  giving  good  satisfaction  to  the  travel- 
ing public.  There  is  nothing  in  the  local  conditions  which 
should  make  them  more  objectionable  in  Concord  than  else- 
where. The  inference  miust  be  that  the  motives  which  prompted 
this  petition  were  either  a  misapprehension  as  to  their  safety, 
due  to  an  erroneous  newspaper  report,  or  prejudice  against  the 
company. 

That  the  company  is  in  disfavor  with  a  large  number  of  peo- 
ple in  Concord  is  very  evident.  At  the  hearing  there  were  many 
general  complaints  about  the  service.  How  much  of  this  was 
real  and  how  much  imaginery,  we  have  not  the  means  of  deter- 
mining. But  where  leading  citizens  are  continually  grumbling 
about  the  street  car  service,  as  they  are  in  Concord,  it  is  fair  to 
presume  that  there  is  some  justification  for  it.  Whether  this  is 
due  to  lack  of  harmony  between  the  local  management  and  the 
employees  or  other  cause,  the  fact  is  the  people  are  not  getting 
the  kind  of  service  to  which  they  feel  they  are  entitled.  Those 
operating  the  cars  are  brought  into  direct  contact  with  the  travel- 
ing public  and  by  courteous  and  considerate  treatment  of  their 
passengers  can  do  more  than  anyone  else  to  make  street  car  rid- 
ing popular.  The  people  as  a  rule  are  fair-minded,  and  will 
respond  to  efforts  to  plea*  them,  and  will  be  equally  quick  to 
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resent  indifference  to  their  comfort  and  welfare.  One  witness 
testified  that  it  seemed  to  him  that  the  railway  company  foimd 
out  what  the  people  wanted  and  in  each  instance  decided  not  to 
give  it  to  them.  Whether  this  is  true  or  not,  it  shows  a  feeling 
that  should  not  exist  and  which  must,  unless  corrected,  inevitably 
be  fatal  to  the  successful  operation  of  the  railroad.  This  feel- 
ing has  existed  for  a  considerable  length  of  time  and  it  will  un- 
doubtedly take  some  time  to  overcome  it.  But  the  management 
should  at  once  give  this  subject  careful  stu4y  and  do  everything 
in  reason  to  win  the  good  will  of  the  people. 

But  the  public  also  has  a  duty  to  perform.  It  must  realize 
that  the  railway  has  its  problems  also  and  without  co-operation 
it  cannot  give  the  public  the  service  it  should  have.  For  illus- 
tration, it  is  just  as  reprehensible  for  a  passenger  to  habitually 
hand  out  a  five-dollar  bill,  out  of  which  to  pay  his  fare  as  it  is 
for  the  car  operator  to  hand  him  back  all  nickels  and  coppers  in 
change.  During  heavy  traffic  the  public  must  exercise  patience 
and  assist  the  operator  by  having  the  exact  change  or  tickets  for 
their  fares.  A  word  of  commendation  where  it  is  deserved  is 
helpfuL  Unjust  and  unwarranted  criticism  leads  to  no  good 
results.  Abuse  does  not  win  friends,  and  it  is  difficult  to  give 
good  service  to  oqo's  enemies.  The  human  element  must  be 
taken  into  consideration. 

The  street  railway  situation  in  Concord  calls  for  better  co- 
operation between  the  public  and  the  company.  Their  interests 
are  in  common  to  a  large  extent,  and  until  a  better  feeling  exists 
there  will  continue  to  be  dissatisfaction  and  friction.  While  the 
question  of  one-man  cars  is  the  only  issue  in  this  particular  case, 
we  consider  that  what  was  brought  out  at  the  hearing  calls  for 
the  foregoing  comment  about  service  in  general.  We  make  this 
criticism  in  a  spirit  of  helpfulness  to  the  general  situation,  and 
hope  that  our  suggestions  as  to  co-operation  will  be  adopted.  If 
80  we  are  certain  a  better  understanding  and  feeling  will  exist 
which  will  be  very  beneficial  to  all  concerned. 

On  the  main  questicm  we  find,  as  before  stated,  that  the  peti- 
tioners have  entirely  failed  to  prove  their  all^ations  to  the  effect 
that  the  one-man  cars  are  unsafe  or  that  the  service  rendered  by 
them  is  inadequate  and  unreasonable. 

The  Commission's  consent  was  given  to  the  operation  of  these 
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cars  before  they  were  installed.  This  was  done  in  the  interest 
of  economy.  It  results  in  the  saving  of  the  wages  of  one  man  on 
each  car  operated,  although  the  motorman  is  paid  5  cents  an 
hour  additional  for  collecting  the  fares.  The  public  gets  the 
direct  benefit  of  this  economy  because  the  less  the  operating  ex- 
penses the  less  the  public  is  required  to  pay  in  fares.  The  cry- 
ing need  of  street  railway  companies  today  is  reduction  in  op- 
erating expenses.  Bates  have  been  increased  to  a  point  now 
that  is  burdensome.  To  increase  revenue  by  a  further  raise  in 
rates  is  impracticable.  The  tendency  should  be  downward  and 
not  upward.  The  one-man  car  furnishes  the  best  solution  for 
this  difficult  problem  thus  far  discovered.  Its  use  is  increasing 
and  bids  fair  in  a  short  time  to  become  universal  wherever  it  can 
be  used  to  advantage  and  reasonably  accommodate  the  public. 

The  objection  of  the  public  to  these  one-man  cars  because  of 
whim,  prejudice,  or  misapprehension  of  the  true  facts  does  not 
justify  us,  nor  would  it  be  in  tiie  interest  of  the  public  itself,  to 
order  of  the  two-men  cars  restored. 

The  petition  is  accordingly  denied. 

Worthen  and  Storrs,  Commissioners,  concurred. 


PBNNSYIiVANIA  8I7PIUSMB  COURT. 

P06ELSVILLE  &  TEEXLERTOWN  ELECTBIC  COMPANY 

PENNSYLVANIA  POWEB  ft  LIGHT  COMPANY. 

(—  Pa.  — ,  114  Ail.  S22.) 

C«m«tlMiotM  —  Re9trUMve  pincers  of  courts  and  CommisMons  —  Ufi" 
lawful  pubUe  service  operation. 

A  public  utility  with  a  Commission  permit  to  operate  should  apply 
to  the  Commission  rather  than  to  the  courts  to  prevent  competition 
hy  another  corporation  chartered  before  the  enactment  of  the  public 
utilities  law  but  which  made  no  attempt  to  render  the  public  service 
imtil  the  formation  of  the  other  company. 


RuhUe  utiliHes  —  Legislative  power  —  Polioy  of  commonweaUh. 

Discussion  of  the  power  of  the  legislature  to  determine  what  the 
policy  of  the  commonwealth  of  Pennsylvania  shall  be  or  to  designate 
an  agency  of  the  government  to  determine  that  policy,  p.  769. 
P.U.R.1921E. 
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Cottrfa  —  JursdioUan  —  PuMio  servide  eomfiatiy. 

Discuasioii  of  the  power  of  the  court  to  lenitiiiiM  all  aeli  «f  ^k» 
Public  Service  Commission,  p.  770. 

[July  1,  1921.] 

Appbal  from  a  decree  of  the  Pennsylvania  Court  of  Oommon 
Pleas  directing  an  injunction  to  issue  against  a  power  and  li^t 
eompanj;  decree  modified. 

Appearances:  Reuben  J.  Butz,  of  AUentown,  for  appel- 
lant; James  T.  Henninger,  of  AUentown,  for  appellee;  Jcim 
Fox  Weiss,  of  Hamsburg,  for  Public  Service  Commission. 

Kephart,  J.:  The  Pennsylvania  Power  &  Light  Company 
was  created  June  6,  1913,  by  the  consolidation  of  thirty-eight 
electric  companies, — one  of  its  constituents  having  been  incor- 
porated* in  1911 — to  furnish  light,  heat,  and  power  in  the  town* 
ship  of  Macungie.  N'o  effort  was  made  to  comply  with  its 
charter  obligations  in  this  township  until  November  12,  191T, 
although  it  is  proven  sufficient  facilities  were  provided  at  the 
base  of  operations  to  take  care  of  this  township,  as  well  as  any 
enlarged  or  extended  business.  However,  before  November 
12th,  a  number  of  citizens,  desiring  to  supply  a  demand  in  the 
township  for  light,  heat,  and  power,  organized  plaintiff  company, 
and,  against  the  protest  of  defendant,  secured  a  certificate  of 
public  convenience  from  the  Public  Service  Commission  on 
August  7,  1917.  Thereupon  the  Pennsylvania  Company  got 
busy,  and  within  four  months  built  a  transmission  line  over  a 
public  highway  into  this  township,  and  b^an  to  furnish  service 
March  12,  1918.  This  exercise  of  corporate  powers  in  the  town- 
ship— crossing  and  using  highways  with  their  facilities,  and  all 
matters  in  connection  therewith — ^was  without  the  approval  of 
the  Public  Service  Qommission,  evidtoced  by  its  certificate  of 
public  convenience.  Plaintiff  company  filed  a  bill,  under  the 
act  of  1871  (P.  L.  1871,  1360;  Pa.  St.  1920,  §§  5769,  18473) 
to  restrain  the  Pennsylvania  Company  from  further  construction 
of  its  pole  line,  and  to  remove  all  instrumentalities  from  die 
township.  The  court  below,  after  hearing,  directed  an  injunc* 
tion  to  issue,  requiring  defendant  to  remove  the  pole  line  and 
abandon  its  service  therein;  hence  this  appeal. 

The  various  discussions  come  to  this:   Inasmuch  as  defendant 
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is  a  corporation  incorporated  prior  to  the  passage  of  the  Public 
Service  Act  (Pa.  St.  1920,  §§  18057-18214),  and  as  the  deter- 
mined policy  of  the  commonwealth  is  to  restrain  competition  by 
procuring  adequate  service  at  reasonable  rates  through  the  regu- 
lation and  control  of  the  company  already  on  the  ground  fur- 
nishing service,  and  as  the  Commission  has  decided  it  is  without 
power  to  limit  the  operating  field  of  a  company  incorporated  be- 
fore the  act,  in  order  that  this  declared  public  poliey  as  to 
utilities  may  not  be  a  dead  letter,  it  is  incumbent  on  the  court 
to  enforce  it.  This  may  be  done  by  declaring,  under  the  act  of 
1871,  under  circumstances  such  as  here,  the  unused,  unexercised 
franchises  of  such  public  service  company  were  abrogated  by  the 
subsequent  order  of  the  Public  Service  Commission,  giving  to 
another  concern,  willing  to  supply  that  field,  the  right  and  power 
to  do  so.  Without  franchise  the  old  company  could  not  compete. 
It  is  exclusively  within  the  legislative  power  to  determine 
what  the  policy  of  the  commonwealth  shall  be,  or  it  may  desig- 
nate an  agency  of  the  government  to  determine  that  policy. 
Such  policy  may,  in  itself,  become  a  matter  for  judicial  deter- 
mination as  contravening  a  constitutional  inhibition  or  for  other 
cause  within  judicial  cognizance.  But  the  legislature  has  the 
power  to  determine  who  shall  promulgate  and  enforce  its  de- 
clared public  policy,  and,  when  an  agency  of  the  government  is 
selected  or  created  for  that  purpose,  no  other  body,  judicial, 
executive,  or  municipal,  can  step  in,  and  by  decree,  order,  or- 
dinance, or  otherwise,  actively  enforce  the  policy,  or  do  other 
acts  in  relation  thereto,  except  possibly  to  sustain  the  legis- 
latively created  or  designated  body.  By  act  of  assembly,  the 
Public  Service  Commission  was  the  designated  government 
agency  to  enforce  its  declared  public  policy,  whether  that  policy 
originated  by  statute  or  was  created  by  the  Commission.  It  is 
an  arm  of  the  state  government,  created  for  the  benefit  of  the 
people  as  well  as  the  utilities  it  in  part  controls.  There  has  been 
placed  under  the  regulation,  supervision,  and  control  of  the  Com- 
mission generally  all  matters  relating  to  rights,  facilities,  serv- 
ice, and  other  correlated  matters  of  a  public  service  company. 
By  this  act  a  complete  system  in  itself  is  there  presented  to  en- 
force such  powers.  York  Water  Co.  v.  York,  250  Pa.  115,  118, 
*5  Atl.  896.    Courts  were  not  intended  to  be  the  administrative 
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tribunal  for  this  purpose.  The  Commission  has  not  decided  this 
appelant  is  not  within  its  r^ulatory  control,  and  may  not  be 
ccHnpelled  to  respond  to  a  complaint  filed  against  it.  Plaintiff 
had  a  full  and  complete  remedy  to  prevent  any  encroachment 
or  wrongful  use  of  territory  by  defendant  Being  a  public 
service  company,  it  could  complain  (§  6  of  article  6;  Pa.  St. 
1920,  §  18167)  against  defendant  when  it  did  an  act  forbidden 
or  that  it  had  no  power  to  do,  such  acts  as  are  within  the  field 
of  the  Commission's  control  and  subject  to  inquiry.  The  powers 
of  control  or  regulation,  or  whatever  authority  the  court  may,  in 
other  days,  have  possessed  over  these  concerns,  are  supplanted 
by  the  Public  Service  Commission.  It  was  so  decided  in  Roch- 
ester B.  &  L.  Asso.  V.  Beaver  Valley  Water  Co.  68  Pa.  Super. 
Ct.  122;  York  Water  Co.  v.  York,  supra;  St  Clair  v.  Tamaqua 
&  P.  E.  R.  Co.  259  Pa.  462,  P.U.R.1918D,  229,  103  Atl.  287, 
5  A.L.R.  20;  Bdllevue  Borough  v.  Ohio  Valley  Water  Cd.  245 
Pa.  114,  91  Atl.  236;  Scranton  v.  Public  Service  Commission, 
268  Pa.  192,  P.U.R1920F,  661,  110  Atl.  775. 

It  must  not  be  understood,  however,  the  act  takes  from  the 
courts  all  jurisdiction  over  public  service  companies.  On  the 
contrary,  all  acts  of  this  body  are  subject  to  judicial  scrutiny, 
but  through  the  channel  ordained  by  the  legislature  and  as  set 
forth  in  article  6  of  the  Public  Service  Act  (§§  18162-18196). 
The  tribunal  of  first  instance  as  to  relations  between  public  serv- 
ice companies  and  the  public  is  the  Commission,  not  the  court; 
and,  as  the  public  is  affected  by  conditions  in  this  township 
throu^  service,  etc,  and  as  the  act  specifically  authorizes  one 
service  company  to  complain  against  another,  the  C(Hnmission 
was  the  proper  tribunal  to  hear  the  cause. 

Pennsylvania  Company  suggests  it  is  not  necessary  to  secure 
a  certificate  of  public  convenience  before  exercising  its  rights 
in  this  township,  and,  being  incorporated  in  1913,  there  is  no 
jurisdiction  in  the  Commission  to  exclude  it  from  engaging  in 
business  in  this  township.  If  it  is  exceeding  its  powers,  quo 
warranto  is  the  proper  remedy. 

To  sustain  the  first  and  second  propositions,  decisions  of  the 
Public  Service  Conmiission  are  cited,  and  various  sections  of 
the  Public  Service  Act,  particularly  §  2,  article  3,  and  §  12, 
article  3  (§§  18088,  18104),  with  court  decisions:  Pennsylvania 
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Utilities  Co,  v.  Public  Service  Commission,  69  Pa.  Super.  Ct. 
612 ;  New  Castle  Electric  Co.  v.  Public  Service  Commission,  70 
Pa.  Super.  Ct.  20;  and  others.  We  need  not  discuss  the  ap- 
plicability of  the  legal  principles  there  involved  as  relate  to  the 
matter  now  before  us.  Here  we  have  a  public  service  company, 
this  appellee,  appearing  before  the  Commission  and  showing  it 
is  necessary,  for  the  accommodation  and  convenience  of  the  pub- 
lic, it  should  be  incorporated  to  furnish  light,  heat,  and  power 
in  the  township.  Appellant  protests,  but  the  Commission  holds 
such  necessity  exists  and  grants  its  certificate,  entitling  appellee 
to  do  business  in  that  township.  This  condition  is  brought  about 
through  appellant's  failure  to  operate  in  the  township.  The 
company  thus  securing  the  certificate  now  complains — ^to  the 
court  it  is  true,  but  a  complaint  nevertheless — ^the  Commission's 
orders  will  be  nugatory  if  the  Pennsylvania  Company  is  per- 
mitted to  continue  its  activities  in  this  township,  as  the  field  is 
not  large  enough  to  justify  the  effort  of  two  companies,  and  such 
action  violates  the  state's  declared  policy.  The  end  of  such 
squabble  is  easily  discernible.  Appellee  further  charges  appel* 
lant  has  forfeited  all  rights  it  might  have  had  in  that  township 
through  merger.  Appellee,  plaintiff,  then  had  a  grievance  about 
which,  under  the  law,  it  could  have  complained  to  the  Commis- 
sion. The  Public  Service  Conuriission  is  the  tribunal  clothed 
with  authority  to  determine  whether  the  appellant  is  a  public 
service  company  doing  business  in  the  state,  authorized  by  law 
to  engage  in  such  business  within  the  place  complained  of,  the 
character  of  its  business,  and  whether,  in  view  of  the  certificate 
granted  to  appellee,  such  service  is  necessary  for  the  safety,  ac- 
commodation, or  convenience  of  the  public  Was  it  necessary 
for  it  to  secure  a  certificate  of  public  convenience  before  it  en- 
tered this  field,  and  was  the  agreement  between  the  highway 
commissioner  and  the  complainant  such  an  agreement  as  re- 
quired approval  ?  As  a  public  service  company,  appellee  could 
have  raised  all  these  matters  upon  complaint  filed,  and  it  was 
required  to  do  so  under  the  act  of  March  21,  1806,  4  Smith 
Laws,  p.  332. 

For  a  proper  determination  of  the  many  matters  submitted, 
the  Commission  has  certain  inquisitorial  powers  which  may,  to 
a  degree,  conflict  with  those  generally, understood  to  be  within 
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the  purview  of  quo  warranto  by  the  Attorney  General.  In  pass- 
ing on  applications  or  complaints,  as  the  ease  may  be,  as  to 
duties,  liabilities,  powers,  and  limitation  of  powers  of  a  public 
service  company,  inquiry  must  be  made  as  to  the  rights  or 
powers  of  the  company  to  do  or  not  to  do  the  thing  applied  for 
or  complained  about.  If  they  do  not'  have,  or,  having  once  had, 
have  since  lost  the  rights  and  powers  by  nonuser,  forfeiture,  or 
the  like,  the  Commission,  in  its  finding,  determination,  or  order, 
is  primarily  guided  by  a  consideration  of  these  matters.  It  may 
not  definitely  appear  as  a  fact  in  the  case,  its  existence  not  being 
controverted,  but  in  all  cases  where  a  challenge  is  made  to  a 
right,  power,  or  franchise,  or  in  all  cases  or  conflicting  rights, 
the  Commission  could  not  intelligently  perform  its  duties  if  it 
did  not  possess  the  power  to  determine  to  some  extent  whether 
or  not  a  franchise  existed.  Such  authority  is  most  essential  to 
the  adjudication  of  many  cases  before  it,  and,  though  not  ex- 
pressly ruled,  it  was  so  considered  by  the  appellate  courts  in 
Relief  Electric  Light,  Heat  &  P.  Co.'s  Petition,  63  Pa.  Super. 
Ct.  1,  Jenkins  Tp.  v.  Public  S.  C.  65  Pa.  Super.  Ct.  122 ;  New 
Castle  Electric  Co.  v.  Public  Service  Commission,  supra,  and 
Pennsylvania  Utilities  Co.  v.  Lehigh  Nav.  Electric  Co.  254  Pa. 
289,  98  Atl.  950.  Quo  warranto,  therefore,  does  not  oust  the 
Commission's  jurisdiction  to  determine  the  extent  of  the  powers 
or  rights  of  any  company  subject  to  its  regulatory  control,  for, 
to  satisfactorily  answer  §  12  of  article  3,  these  very  matters 
must  be  made  the  subject  of  inquiry.  Moreover,  this  company 
is  made  up  of  many  mergers,  consolidations,  and  the  like.  It 
cannot,  by  a  succession  of  mergers,  defeat  the  primary  object  of 
incorporation  of  a  constituent  company  on  the  plea  of  being 
given  a  reasonable  time  to  commence  work,  dating  from  the  last 
merger,  and,  though  quo  warranto  is  the  remedy  in  determining 
whether  franchises  are  lost  through  nonuser  or  forfeiture,  courts 
will,  and  the  Commission  may,  look  through  the  skein  of  inter- 
mediate successive  consolidations,  mergers,  and  purchases  to  the 
«nd  that  fairness  be  dealt  the  people,  the  state,  and  the  company. 
The  end  to  be  gained  is  simple.  Where  the  field  is  ripe  for 
service,  the  commonwealth  expects  the  company  on  the  ground 
to  act  It  cannot  sit  idly  by  [like  a  dog  in  a  manger],  not  serv- 
ing nor  permitting  others  to  serve,  and  render  abortive,  because 
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of  its  great  power,  an  order  authorizing  another  to  serve.  These 
matters  will  come  before  the  Commission.  When  the  appellant 
complains,  they  may  then  be  reviewed,  as  that  body  has  full 
authority  in  the  matter. 

As  said  above,  the  authority  of  the  court  may  be  used  in  aid 
of  the  Commission,  sustaining  its  hands ;  and,  for  this  purpose, 
equitable  relief  may  be  invoked  to  preserve  the  status  quo,  giv- 
ing reasonable  time  to  file  a  complaint  and  for  the  Commission 
to  hear  and  determine.  Adequate  power  exists  in  the  Commis- 
sion by  the  act  to  bring  offending  companies  to  summary  control 
(§§  33  and  34,  article  6),  but  for  the  present  we  will  make  such 
order  as  will  preserve  the  rights  of  all  parties.  Kocbester  B.  k 
L.  Asso.  V.  Beaver  Valley  Water  Co.  supra;  Bethlehem  City 
Water  Co.  v.  Bethlehem  Borough,  253  Pa.  333,  98  Atl.  646; 
Pittsburgh  R.  Co.  v.  Pittsburgh,  260  Pa.  424,  P.U.Rl^lSF, 
301,  103  Atl.  959.  Courts  will  exercise  this  right  only  in  their 
sound  discretion,  having  in  view  the  power  in  the  Commission 
just  mentioned. 

The  decree  will  be  modified  so  as  to  preserve  the  status  quo 
for  thirty  days,  in  which  time  appellee  may  complain  to  the 
Commission  and  may  secure  from  it  such  order  or  action  as  will 
further  preserve  the  status  quo  until  final  determination;  costs 
to  be  paid  by  appellant. 


HiiiiNois  commerce:  commission. 

PUBLIC  UTILITIES  COMMISSION 

V. 

CENTEALIA  GAS  &  ELECTRIC  COMPANY. 

[No.  11683.] 
Service  —  Jhity  to  serve  —  Puhlic  utilities  —  Extensions. 

1.  A  gas  and  electric  company  enjoying  a  monopoly  in  a  mimio- 
ipality  is  charged  with  the  responsibility  of  furnishing  electric  serrice 
in  the  territory  where  it  is  authorized  to  operate,  and  in  the  discharge 
of  its  lawful  duties  as  a  public  utility  should  provide  means  of  supply- 
ing the  reasonable  needs  of  individual  applicants  as  they  arise. 

Service  —  Extensions  —  Burden  of  cost  —  Deposits. 

2.  A  rule  requiring  electric  companies  to  furnish  free  service  con- 
nections and  a  free  line  extension  not  to  exceed  two  spans  for  each 
consumer,  was  held  to  be  reasonable. 
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BeparaUmn  —  DepoMts  —  Improperly  collected  —  EledrieUif* 

3.  An  electric  utility  was  ordered  to  refund  to  its  consumer! 
collected  in  violation  of  a  rule  r^^ding  extensions  of  serrioe. 

[September  27,  1921.] 

Complaint  ailing  refusal  by  an  electric  utility  to  make  ex- 
tensions; utility  ordered  to  extend  its  service  and  to  make 
reparation  for  deposits  improperly  collected. 

Trovillion,  Commissioner:  On  May  14,  1921,  L.  H.  Jonas, 
city  attorney  for  the  city  of  Centralia,  filed  a  complaint  with 
the  Commission,  alleging  that  the  Centralia  Gas  &  Electric 
Company  was  refusing  to  make  any  extensions  of  its  electric 
lines  unless  the  prospective  consumers  deposited  in  advance  the 
cost  of  the  necessary  poles  and  meter,  which  deposit  was  to  be 
refunded  by  giving  the  consumer  monthly  credit  in  the  amoimt 
of  his  bills  for  energy  used.  Such  action  on  the  part  of  the 
utility  appeared  to  be  in  violation  of  the  rules  of  the  Public 
Utilities  Commission,  and  a  citation  order  was  entered  requir- 
ing the  Centralia  Gas  &  Electric  Company  to  appear  before  the 
Commission*  on  June  11,  1921,  to  show  cause  why  prospective 
electric  consumers  of  the  said  company  should  not  be  furnished 
with  electric  service  in  accordance  with  Eule  22  of  General 
Order  65.  In  connection  with  this  matter  there  was  considered 
also  the  complaint  of  one  Hugh  Kennedy  who,  in  formal  com- 
plaint filed  June  6,  1921,  alleged  that  the  respondent  company 
had  refused  to  make  an  electric  extension  to  serve  him  in  Finney 
Heights  an  addition  adjacent  to  Centralia.  The  Centralia  Gas 
&  Electric  Company  was  represented  by  counsel,  no  one  appear- 
ing in  behalf  of  city  or  of  Mr.  Kennedy. 

The  record  indicates  that  on  January  1,  1921,  the  Centralia 
Gas  &  Electric  Company  ceased  making  extensions  in  accordance 
with  the  Commission's  rule  which  requires  that  a  service  con- 
nection and  two  spans  of  construction  be  made  free  of  charge 
for  each  applicant.  Since  that  date,  the  company  has  uniformly 
required  a  deposit  in  advance  of  service  for  connecting  new 
consumers.  Where  additional  extension  of  the  distribution  is 
not  necessary,  the  required  deposit  has  been  $15  which  amount 
covers  the  cost  of  the  meter  and  service  connections  from  the 

line  to  the  premises.    If  extensions  of  the  line  are  necessary  it 
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has  been  the  practice  to  require  an  additional  deposit  of  the  cost" 
of  the  necessary  pole  Kne,  distributing  the  deposit  among  the 
prospective  consumers  and  refunding  each  the  full  amount  of 
his  monthly  bills  until  the  deposit  was  returned.  Since  this 
practice  was  put  in  effect  the  company  has  received  192  applica- 
tions for  electric  service,  and  from  these  applicants  has  received 
a  total  deposit  of  $3,606.50.  Of  this  amount  some  $800  has 
been  refunded  to  date,  leaving  about  $2,800  yet  to  be  returned 
to  electric  consumers  under  the.  scheme  adopted  by  the  com- 
pany. 

In  support  of  this  action  the  company  represents  that  its 
financial  condition  is,  and  has  been,  such  since  January  1,  1921, 
that  it  can  not  secure  the  necessary  money  to  make  the  requensted 
extensions.  Furthermore  the  company  contends  that  it  can  see 
no  immediate  prospect  of  an  improvement  in  its  financial  condi- 
tion to  an  extent  that  would  enable  it  to  comply  with  the  rules 
in  the  matter  of  taking  on  new  electric  consumers. 

Bule  22  of  General  Order  65,  reads  in  part  as  follows : 

(a)  Free  Extensions. — ^If  an  extension  of  a  utility's  distribu- 
tion system  should  be  necessary  in  order  to  s^^e  an  applicant  or 
group  of  applicants  whose  premises  are  located  in  a  municipality 
within  which  the  utility  is  audiorized  to  operate,  the  utility, 
upon  written  request  for  service  by  such  applicants,  shall  fur- 
nish and  install  necessary  service  wires  of  reasonable  length  and 
shall  make  the  necessary  extension  to  give  service  provided  that 
such  line  extension  does  not  require  more  than  twice  as  many 
poles,  spaced  according  to  the  utility's  standard  practice,  as 
there  are  individual  applicants.  Where  part  of  the  extension  is 
made  on  existing  poles,  the  utility  shall  make  at  its  own  expense 
an  extension  equivalent  in  cost  to  that  of  an  average  two  pole 
extension  of  new  construction  in  the  particular  community. 
This  provision  of  the  rule  will  be  considered  as  satisfied  if  the 
utility  makes  at  its  own  expense  on  existing  poles  an  extension 
of  four  spans  of  secondary  construction. 

Where  service  within  a  municipality  can  be  furnished  by  the 
installation  of  a  transformer  on  a  primary  circuit  in  accordance 
with  the  usual  practice,  the  utility  shall  furnish  service  without 
charge  provided  the  expense  will  not  be  greater  than  an  average 
cost  of  a  free  extension  in  that  c(Hnmunity. 
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(b)  Extensions  Above  Free  Limit — K  the  line  extension  re- 
quired in  order  to  furnish  service  is  greater  than  the  free  exten- 
sion specified  above^  such  an  extension  shall  be  made  under  the 
following  conditions:  The  utility  may  require  a  deposit  of  the 
cost  of  the  extension  above  the  free  limit  and  shall^  in  such  a 
iease,  refund  an  amount  equal  to  the  cost  of  the  free  extension 
for  each  additional  consumer  whose  service  shall  be  taken  from 
the  extension  or  from  any  extension  thereof  within  a  period  of 
ten  years  from  the  making  of  such  an  extension,  but  at  no  time 
shall  the  rebate  made  exceed  the  original  deposit." 

The  above  rule  requires  electric  utilities  to  furnish  at  their 
own  expense  the  necessary  service  wires  and  where  necessary, 
to  make  a  line  extension  of  two  spans  to  serve  each  applicant. 
The  record  in  this  case  clearly  indicates  that  the  Centralia  Gas 
&  Electric  Company  has  been  violating  this  rule  since  January 
1,  1921,  in  that  it  required  deposits  for  extensions  and  connec- 
tions where  the  applicants  are  entitled  to  service  without  deposit. 
There  appears  to  be  no  contention  on  the  part  of  the  utility 
that  the  rule  is  unreasonable  or  that  the  making  of  these  exten- 
sions would  in  normal  times  place  any  undue  burden  upon  it 
It  would  appear  that  the  sole  reason  for  requiring  deposits  cov- 
ering these  connections  and  extensions  is  that  the  utility  is  not 
so  situated  that  it  can  finance  the  necessary  construction  work. 

The  above  quoted  rule  of  General  Order  65  was  adopted  by 
order  of  the  Commission  on  December  1,  1920,  effective  on  and 
after  January  1,  1921.  In  discussing  the  financial  problem  of 
making  extensions  the  Commission  conunented  as  follows: 

"The  Commission  is  not  unmindful  of  the  difiiculty  exper- 
ienced by  public  utilities  in  the  last  two  years  in  the  acquisition 
of  capital  for  improvements  and  extensions,  in  competition  with 
private  industry.  And  yet,  if  the  public  utilities  are  to  fimction 
as  contemplated  by  the  law,  they  must  find  some  means  of  se- 
curing the  capital  that  may  be  reasonably  required  to  make  nec- 
essary extensions  and  improvements.  The  present  rules  cover- 
ing extensions  have  been  in  effect  a  number  of  years,  have  been 
reasonably  satisfactory  and  do  not  appear  to  be  unreasonable. 
The  Commission,  of  course,  must  and  will  give  consideration  to 
the  cost  of  money  and  will  do  justice  to  all  concerned  with  re- 
spect to  the  rates  for  service  in  individlial  cases  as  they  arise,  ibl 
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order  that  the  public  utility  may  have  a  just  and  reasonable  re- 
turn on  the  capital  invested.  Therefore,  in  view  of  the  evidence 
now  before  it,  the  Commission  finds  that  the  amount  and  char- 
acter of  free  extensions  applicable  to  gas  and  electric  service 
should  not  be  changed." 

[1]  In  view  of  the  fact,  therefore,  that  the  Centralia  Gas  & 
Electric  Company  enjoys  a  monopoly  of  the  electric  service 
in  Centralia  and  is  charged  with  the  responjibility  of  furnish- 
ing electric  service  in  the  territory  where  it  is  authorized  to 
operate,  it  should,  in  the  discharge  of  its  lawful  duties  as  a 
public  utility,  provide  means  of  supplying  the  reasonable  needs 
of  individual  applicants  as  they  arise. 

With  respect  to  the  application  of  Hugh  Kennedy  for  the 
extension  of  the  utility's  lines  to  serve  Finney  Heights,  testi- 
mony was  adduced  to  show  that  Finney  Heights  is  an  addition 
lying  outside  of  the  corporate  limits  of  Centralia,  most  of  it  be- 
ing within  the  limits  of  Womaa  The  Centralia  Gas  &  Electric 
Company  has  no  franchise  in  Womac  and  the  Commission  does 
not  believe  there  has  been  shown  sufficient  demand  for  the  service 
in  this  territory  to  justify  it  in  ordering  the  Electric  Company 
to  extend  its  lines  into  a  territory  where  it  now  has  no  license 
to  operate.  The  record  shows  that  Womac  is  conducting  n^otia-* 
tions  for  the  establishment  of  a  municipal  plant  and  Finney 
Heights  appears  to  be  in  teiTitory  which  might  logically  be 
served  from  Womac^  should  an  electric  plant  be  established 
there. 

[2,  3]  The  Commission  having  given  due  consideration  to 
all  the  evidence  in  this  case,  and  being  fully  advised  in  the  prem- 
ises, finds  that  said  Rule  22  of  General  Order  65,  which  requires 
free  service  connections  and  a  free  line  extension  not  to  exceed 
two  spans  per  consumer,  is  not  unreasonable  and  should  be  com- 
plied with  by  the  Centralia  Gas  &  Electric  Company  within  the 
corporate  limits  of  Centralia,  and  that  all  moneys  deposited  to 
cover  the  cost  of  free  extentions,  which  deposits  were  collected 
in  violation  of  Rule  22  of  General  Order  65,  should  be  returned 
to  the  respective  depositors  as  provided  by  the  order  hereinafter. 

The  Commission  further  finds  that  Finney  Heights  is  not 

within  the  corporate  limits  of  Centralia,  and  that  the  petition 
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of  Hu^  Kenniddy  for  an  extension  of  the  electric  line  into  Ein- 
nej  Heights  should  be  dismissed. 

It  is  therefore  ordered  that  the  Centralia  6'as  &  Electric  Com- 
pany be,  and  the  same  is  hereby  required  hereafter  to  make  elec- 
tric line  extensions  and  furnish  electric  service  as  required  by 
Rule  22  of  General  Order  65.  ' 

It  is  further  ordered  that  the  Centralia  Gks  &  Electric  Com- 
pany be,  and  the  same  is  hereby,  required  to  refund  forthwith 
to  each  of  the  applicants  who  made  a  deposit  with  the  company, 
all  moneys  collected  covering  any  portion  of  the  free  extension 
of  electric  lines  in  violation  of  Kule  22  of  General  Order  65. 

It  is  further  ordered  that  the  petition  of  Hugh  Kennedy  for 
an  extension  of  the  electric  line  into  Finney  Heists,  be  and  the 
same  is  hereby,  dismissed. 

It  is  further  ordered  that  the  Centralia  Gas  &  Electric  Com- 
pany be,  and  the  same  is  hereby,  required  to  notify  the  Secretary 
of  this  Commission,  in  writing,  within  five  days  following  the 
date  of  compliance  with  each  provision  of  this  order. 

Note. — Service. 

7.  Confmimsion  juHsdicHon  and  power,  778. 
II.  Adequacy,  779. 
III.  BoOenMana,  779. 
IV.  Abandonment,  780. 
T.  Railroad  service,  781. 

I.  Commission  jurisdiction  and  power. 

Notwithstanding  the  power  of  municipalities  over  the  quality  and 
character  of  each  kind  of  product  or  service  to  be  furnished  or  ren- 
dered by  public  utilities,  the  Indiana  Commission  has  jurisdiction 
over  complaints  as  to  the  adequacy  of  such  service,  such  as  mainte- 
nance of  sufficient  pressure  by  a  water  company.  Elkhart  V.  Elk- 
hart Water  Co.  No.  5869,  April  29,  1921. 

In  Re  Indiana  Service  Corp.  No.  6042,  July  30,  1921,  in  which 
the  Indiana  Commission  authorized  the  abandonment  of  street  rail- 
way service  on  a  line  in  the  city  of  Logansport,  Commissioner  Van 
Auken  said:  ''Although  the  Commission  is  not  definitely  of  the 
opinion  that  it  should  assume  jurisdiction  of  this  case,  in  view  of 
the  fact  that  §  110  of  the  Public  Service  Commission  Act  seems  to 
vest  in  the  municipal  authorities  original  jurisdiction  over  matters 
of  this  kind,  yet.  in  this  particular  case,  jurisdiction  has  been  as- 
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sumed,  as  it  is  believed  that  the  matter  can  thus  be  more  quickly  dis- 
posed of.  In  the  event  that  the  Commission  should  dismiss  the 
matter  on  the  ground  of  lack  of  jurisdiction^  it  is  not  xmlikely  that 
the  city,  by  ordinance,  would  require  the  petitioner  to  restore  its 
service  and  that  the  petitioner,  pursuant  to  §  110  of  the  Public 
Service  Commission  Act,  would  appeal  to  the  Commission  to  test  the 
reasonableness  of  the  ordinance.  In  any  event  it  seems  that  the 
Commission  would  be  forced  to  pass  upon  the  matter." 

In  Peek  v.  Waldron  Teleph.  Co.  Nos.  5968,  5969,  Sept.  19,  1^21, 
the  Indiana  Commission  said:  '*The  Public  Service  Commission 
Act  authorizes  the  Commission  to  require  physical  connection  be- 
tween two  telephone  systems,  if  public  convenience  and  necessity  re- 
quire such  physical  connections,  only  upon  providing  just  compensa- 
tion for  such  physical  connection.  In  the  case  at  bar,  the  petition- 
ers desire  the  Commission  to  require  the  Waldron  Telephone  Com- 
pany over  its  objection,  to  permit  the  connection  with  its  system  of 
an  additional  free  wire  between  Waldron  and  Cave,  and  between 
Waldron  and  Shelbyville. 

"The  Commission  is  of  the  opinion  that  it  is  without  legal  author- 
ity to  require  the  Waldron  Company  to  permit  the  physical  connec- 
tion and  render  free  service  between  its  exchange  and  those  of  peti- 
tioners, and  that  since  the  making  of  an  additional  physical  con- 
nection and  the  collection  of  a  toll  would  be  of  no  benefit  since  it 
would  be  in  direct  competition  with  the  present  free  service,  these 
petitions  should  be  dismissed  without  prejudice.'* 

II.  Adequacy. 

In  Ee  Frankfort  Water  Works  Co.  No.  6062,  Sept.  20,  1921,  the 
Indiana  Commission  said:  **The  Commission  has  held  and  will 
hbld  in  this  instance  that  rates  and  service  are  interdependent. 
That  a  utility  must  have  an  adequate  return,  but  it  must  also  give 
adequate  service,  therefor  the  burden  of  service  rests  wholly  upon 
petitioner  imder  adequate  rates.'* 

III.  Extensions, 

In  Ee  Cumberland  County  Power  &  Light  Co.  P.  C.  ^324,  Aug. 
11,  1921,  the  Maine  Commission,  in  ordering  extensions  of  power 
lines,  said:  "The  company,  however,  ought  not  to  be  required  to 
make  the  comparatively  large  investment  which  this  extension  re- 
.quires  except  upon  the  definite  assurance  that  at  least  a  certain 
minimum  revenue  can  be  obtained  for  a  definite  period  of  time. 
We  shall,  therefore,  provide  in  our  order  that  such  assurance  shall 
be  given.'' 

In  Stratton  v.  Bumford  Falls  Light  &  Water  Co.  P.  C.  340,  Aug. 
11,  1921,  the  Maine  Commission  required  persons  petitioning  for 
P.U.R.1921E. 
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an  extension  of  electric  service  into  a  small  village  to  famish  and 
distribute  the  poles  required  for  this  extension  and  to  dig  the  holes 
for  these  poles  or  pay  ibe  necessary  expense  of  having  the  holes  dug, 
the  Commission  stating  that:  ^'While  the  company  are  in  duty 
bound  to  render  service  to  this  community,  even  though  the  same 
cannot  be  rendered  at  a  profit,  it  ought  not  to  be  required  to  furnish 
the  service  at  any  substwitial  loss,  which  if  sustained,  must  be  borne 
either  by  the  company  or  its  other  customers/* 

In  Swartz  v.  Middletown  &  S.  Consol.  Water  Co.  Complaint 
Docket  Nos.  3701,  3942,  Oct.  18,  1921,  the  Pennsylvania  Commis- 
sion ordered  a- water  company  to  revise  its  rules  and  regulations 
to  conform  with  a. finding  that  a  rule  which  requires  the  consumer 
to  pay  the  cost  of  installing  and  maintaining  the  service  pipe  from 
the  street  main  to  the  curb  line  including  the  stop-cock,  boxes,  etc., 
is  unreasonable  and  should  not  be  upheld. 

In  Dykstra  v.  Farmers  &  M.  Co-op.  Teleph.  Co.  Order  No. 
3826,  Sept.  15,  1921,  the  South  Dakota  Commission,  in  refusing 
an  application  for  an  extension  of  telephone  service,  said:  'TFe 
are  of  the  opinion  and  find  that  if  the  company  was  required  to  make 
this  extension  it  would  undoubtedly  follow  that  numerous  other 
extensions  would  have  to  be  made  in  this  territory  which  is  now 
without  any  telephone  service;  and  while  a  telephone  company  is 
required  to  furnish  service  to  all  residents  of  a  territory  in  which 
it  has  established  telephone  lines,  it  cannot  be  expected  to  extend 
its  lines  an  unreasonable  distance  to  install  a  telephone.'^ 

In  Ee  Bonduel  Teleph.  Co.  T-1009,  Sept.  29,  1921,  the  Wiscon- 
sin Commission  ^authorized  a  telephone  company  to  furnish  an  ex- 
tension to  two  prospective  subscribers,  although  another  telephone 
company  had  lines  somewhat  nearer  but  not  passing  their  residences, 
the  Commission  stating  that  no  duplication  of  any  character  w^s 
involved. 

IV.  Abandonment, 

In  Re  Johnston,  No.  11666,  Sept.  27,  1921,  the  Illinois  Com- 
mission ordered  the  dismantling  of  a  water  supply  system  in  view  of 
the  fact  that  the  ''state  has  no  power  to  compel  a  corporation  engaged 
in  operating  a  public  utility  to  serve  the  public  without  a  reasonable 
compensation,^*  stating  that  'this  Commission  must  either  authorize 
increases  in  rates  to  private  consumers  sufficient  in  amount  to  as- 
sure the  petitioners  of  a  fair  return,  or  grant  the  petitioners  author- 
ity to  discontinue  service.  Upon  the  evidence  of  record,  the  Com- 
mission finds  that  operation  of  the  petitioner's  water  supply  sys- 
tem, under  the  present  rates,  and  without  revenue  from  fire  protec- 
tion service,  does  not  yield  the  petitioners  a  fair  return  upon  the 
fair  value  of  their  used  and  useful  property.  The  Commission  fur- 
ther finds  that  an  increase  in  rates,  sufficient  to  ofiEset  the  loss  of 
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revenue  from  fire  protection  service,  would  result  in  unreasonably 
high  charges  for  water  service  to  private  consumers,  and  eventually 
to  loss  of  the  consumers." 

In  Ee  Logansport  Utilities  Co.  No.  6166,  Sept.  19,  1921,  the 
Indiana  Commission  authorized  the  abandonment  of  a  steam-heat- 
ing service  upon  a  showing  that  a  continuance  of  service  would  re- 
sult in  such  excessive  rates  that  an  insuflBcient  number  of  patrons 
would  purchase  heat  to  warrant  the  undertaking. 

In  Railrodd  Comrs.  v.  Silver  Bow  Teleph.  Co.  Case  No.  1576, 
Oct.  8,  1921,  the  North  Dakota  Commission  refused  to  order  the 
reconstruction  of  seven  miles  of  telephone  line  torn  down  by  a 
farmers'  telephone  company,  where  it  appeared  that  the  line  had 
been  abandoned  for  good  cause  although  without  the  Commission's 
consent.  However,  the  Commission  said:  'TVhile  the  Silver  Bow 
Telephone  Company  is  not  organized  for  profit  but  primarily  to 
provide  telephone  service  to  its  stockholders,  the  fact  remains  that 
the  company  is  using  the  public  highways  and  has  connections  for 
general  telephone  service,  and  by  reason  of  these  facts,  it  is  a  utility^ 
subject  to  the  rules  and  regulations  of  the  Board  of  Railroad  Com- 
missioners. If  the  rates  were  inadequate  to  provide  for  operation 
and  maintenance,  it  was  the  duty  of  the  officers  of  the  company  to 
apply  to  the  Commission  for  an  increase.  If  a  subscriber  fails  to 
pay  his  bill  within  the  time  limit  set  by  the  company,  his  service 
may  be  discontinued,  but  under  no  circumstances  may  the  company 
tear  down  the  lines  without  being  granted  authority  by  this  Com- 
mission.*' 

In  Field  v.  Philadelphia  Rapid  Transit  Co.  Complaint  Docket 
No.  2799,  Sept.  27,  1921,  the  Pennsylvania  Commission,  in  dismiss- 
ing a  complaint  against  the  discontinuance  of  street  railway  service 
on  certain  streets,  said:  "Sound  economic  principles  dictate  the 
abandonment  of  particular  lines  which  cannot  be  made  self-sustain- 
ing unless  such  abandonment  results  in  real,  substantial  public  in- 
convenience. The  determination  of  the  Commission  in  this  matter 
where  the  complainant  is  a  private  individual  is  made  solely  with 
regard  to  the  general  convenience  of  the  public.*' 

F.  Railroad  service. 

In  Willard  v.  Chicago,  B.  &  Q.  R.  Co.  Case  No.  241,  Decision 
No.  467,  Aug.  2,  1921,  which  involved  a  proposal  to  dose  a  station 
on  account  of  unreasonably  high  expenses,  the  Colorado  Commis- 
sion, although  recognizing  the  heavy  burden  of  the  railroads,  said: 
*The  railroads,  however,  seem  to  be  proceeding  from  the  wrong 
premise  in  regard  to  the  situation.  The  farmers  are  the  real  back- 
bone of  the  country  and  supply  the  railroads  with  a  very  large  ton- 
nage. The  withdrawal  of  station  agencies  in  farming  comraunitiea 
is  the  application  of  the  wrong  remedy  to  cure  the  disease." 
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In  Re  Maine  C.  E.  Co.  P.  C.  366,  July  7,  1921,  the  Maine  Com- 
mission, in  dismissing  a  complaint  against  the  contemplated  closing 
of  a  railroad  station,  said :  "As  stated  in  a  former  decision  of  this 
Commission,  She  location  of  stations  and  the  withdrawal  of  station 
service  from  any  given  place  are,  in  the  first  instance,  purely  man- 
agerial questions  to  be  determined  by  the  proper  oflBcers  of  the  rail- 
road company,  subject  of  course  to  the  review  of  this  Commission, 
when  brought  before  it  upon  proper  petition  as  provided  by  statute.^ 
In  this  case,  in  order  that  this  matter  might  be  properly  before 
the  Commission  for  formal  decree,  it  would,  in  our  opinion,  be 
necessary  that  the  complaint  be  made  and  filed  with  the  Commission 
after  the  act  complained  of  had  been  done." 

In  Ee  Oregon- Washington  E.  &  Nav.  Co.  F-978,  P.  S.  C.  Or. 
Order  No.  748,  Sept.  15,  1921,  the  Oregon  Commission  said: 
''Manifestly,  a  common  carrier  railroad  cannot  expect  every  unit  of 
its  system  to  be  self-supporting,  for  it  is  under  obligation  to  furnish 
rea^nably  adequate  facilities  for  the  use  of  the  public  at  all  times. 
On  the  other  hand,  the  Commission  is  restricted  by  law  from  im- 
posing imdue  burdens  on  the  carriers.  There  is,  however,  a  twilight 
zone  between  reasonably  adequate  service  and  facilities  and  unduly 
burdensome  regulation,  wherein  the  Commission  may  exercise  ite 
judgment  before  reaching  the  point  of  confiscation  of  private  prop- 
erty for  public  use  without  just  compensation.  In  North  Dakota, 
it  is  required  by  statute  that  the  total  earnings  must  be  in  the  sum 
of  $12,000,  or  more,  per  annum,  a  like  amount  is  held  generally 
necessary  in  Montana;  while  $10,000  in  business  annually,  exclud- 
ing car  load  business,  is  the  rule  in  the  state  of  Washington,  before 
conditions  will  justify  the  requirement  of  installations  of  depot  and 
agent.  Under  our  law,  generally,  each  case  must  be  decided  upon 
its  own  merits,  depending  largely  upon  the  amount  of  business, 
and  partierularly  upon  the  less  than  car  load  business  transacted  at 
such  station  with  the  carrier.'^ 


IlililNOIS  OOMMCRCE  COMMISSION. 

EB  E.  B.  BOYD,  Agent. 
[No.  11822.] 
Mates  —  BaUroiidB  —  Interstate  Oontmeroe  CommisMon* 

Pentding  the  judicial  determination  of  the  validity  of  Intrastate 
railroad  rate  increases  ordered  by  the  Interstate  Commerce  Commis- 
sion, the  Illinois  Commission  suspended  a  proposed  advance  in 
freight  rates  so  as  not  to  give  state  approval  unless  and  until  the 
said  schedule  should  be  filed  in  *  accordance  with  the  provisions  of  the 
state  Public  Utilities  Act.         *    « 

rSg)tember  14,  192i.J 
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Pboposal  to  advance  freight  rates;  advanced  rate  schedule 
suspended. 

By  the  Commission:  On  August  13,  1921,  E.  B.  Boyd, 
'  agent,  filed  with  the  Commission  Supplement  No.  9  to  Illinois 
Freight  Classification  No.  11,  I.  P.  U.  C.  No.  91,  in  which  it  is 
proposed  to  advance  freight  rates,  and  it  is  further  proposed 
in  the  said  schedule  that  such  advanced  rates  shall  become  effec- 
tive September  20,  1921. 

Shortly  after  the  Interstate  Commerce  Commission,  in  a  pro- 
ceeding commenced!  under  the  Transportation  Act,  1920,  passed 
an  order  authorizing  an  increase  of  40  per  cent  in  the  rates  for 
the  transportation  of  freight  in  the  eastern  group,  the  carriers, 
for  whom  E.  B.  Boyd  is  Agent,  filed  with  this  Commission  sched- 
ules naming  rates  purporting  to  be  in  compliance  with  said  or- 
der. 

August  10,  1920,  by  order  of  this  Commission,  docket  No. 
10620,  the  carriers,  for  whom  E.  B.  Boyd  is  agent,  were  author- 
ized to  increase  their  freight  rates  33^  per  cent,  and  on  October 
18,  1920,  by  supplemental  order  of  this  Commission,  docket  No. 
10620,  the  percentage  increase  was  changed  from  33J  per  cent 
to  35  per  cent. 

The  supplemental  order  of  the  Interstate  Commerce  Commis- 
sion of  January  31,  1921,  case  No.  11703,  purports  to  authorize 
the  carriers  to  increase  the  Illinois  intrastate  freight  rates, 
which  were  in  effect  August  25,  1920,  in  amounts  corresponding 
to  the  increases  heretofore  made  by  the  carriers  in  the  eastern 
district  now  in  effect  under  the  order  of  the  Interstate  Com- 
merce Commission  in  case  Ex  Parte  74. 

Late  in  January,  1921,  the  carriers,  for  whom  E.  B.  Boyd  is 
agent,  applied  to  the  United  States  district  court,  northern  dis- 
trict of  Illinois,  eastern  division,  for  an  injunction  to  prevent 
interference  with  the  establishment  of  rates  in  accordance  with 
said  orders.  February  9,  1921,  an  amendment  to  this  petition 
was  filed. 

February  1,  1921,  the  Attorney  Qeneral  of  the  state  of  Illi- 
nois filed  a  petition  in  the  district  court  of  the  United  States, 
northern  district,  eastern  division,  asking  that  the  carriers,  for 
whom  E.  B.  Boyd  is  agent,  may  be  required  to  answer  said  peti- 
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tion  as  required  by  the  provisions  of  the  judicial  code;  that  pend- 
ing a  final  hearing  the  operation  of  the  order  of  the  Interstate 
Commerce  Commission  in  case  No.  11703,  which  purported  to 
grant  permission  to  authorize  the  rates  set  forth  in  the  aforesaid 
schedules,  may  be  temporarily  stayed  and  suspended  and  de- 
fendant enjoined  from  continuing  to  act  thereunder;  and  that 
upon  final  hearing  said  ordef  may  be  permanently  suspended 
and  set  aside  and  defendant  permanently  enjoined  from  en- 
forcing it. 

In  order  that  it  may  not  be  claimed  hereafter  that  the  pro- 
posed advanced  freight  rates,  stated  in  Supplement  No.  9  to 
Illinois  Freight  Classification  No.  11,  I.  P.  TJ.  C.  No.  91,  filed 
by  E.  B.  Boyd,  agent,  bave  derived  any  validity  or  effect  under 
the  laws  of  Illinois  on  account  of  said  schedule  having  been 
filed  with  the  Commission  and  not  suspended,  the  Commission 
is  of  the  opinion  and  finds  that  it  should  enter  an  order  sus- 
pending the  proposed  advanced  freight  rates.  It  is  our  duty 
in  dealing  with  this  schedule  to  follow  the  requirements  of  the 
state  law,  and  to  deny  to  the  schedule  the  sanction  of  state  au- 
thority unless  and  until  the  said  schedule  is  filed  in  accordance 
with  the  provisions  of  an  Act,  entitled  "An  Act  Concerning 
Public  Utilities." 

By  this  order  it  is  intended  to  prevent  the  carriers,  for  whom 
E.  B.  Boyd  is  agent,  hereafter  claiming  that  the  advanced 
freight  rates  suspended  by  this  order  derive  any  validity  under 
the  statute  of  this  state  or  under  the  orders  of  this  Commission. 

It  is  therefore  ordered  that  the  proposed  advanced  frei^t 
rates,  stated  in  Supplement  No.  9  to  Illinois  Freight  Classifica- 
tion No.  11,  I.  P.  U.  C.  No.  91,  filed  by  E.  B.  Boyd,  agent,  be, 
and  the  same  are  hereby,  suspended  until  January  18,  1922. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  14th 
day  of  September,  1921. 
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BE  OMAHA  &  COUNCIL  BLUFFS  STBEET  RAILWAY  COM- 

PANY. 

[Application  No.  3910.1 

Service  ^  Street  railways  —  STcip  stops. 

The  skip  stop  principle  of  street  railway  operation  was  approved, 
in  view  of  the  increased  speed  of  operation,  saving  in  operating  ex- 
penses, and  reduction  in  traffic  congestion  thereby  resulting. 

[October  26,  1921.] 

Complaint  against  the  continuation  of  the  skip  stop  system 
of  street  car  operation ;  skip  stop  operation  continued. 

Appearances:  Dr.  G.  D.  Morse,  Ernest  Nordin,  Frank  Hay- 
ward,  James  M.  FitzGterald,  Miss  Marjorie  Kinder,  E.  L.  Hoag, 
John  F.  Overhay,  Mrs.  Elizabeth  Covell,  Mrs.  L.  C.  Patterson, 
G.  F.  Fisher,  F.  A.  Lewis,  Wm.  T.  Hamand,  Ernest  Johnson, 
Preston  Madill,  H.  L.  Sundean,  for  protestants ;  E.  A.  Leussler, 
general  manager,  for  respondent  company. 

Browne,  Commissioner:  This  matter  came  on  for  considera- 
tion upon  petition  said  to  have  been  signed  by  fifteen  thousand 
people  of  the  city  of  Omaha,  asking  to  have  the  matter  of  skip 
stop  operation  by  the  Omaha  &  Council  BluflFs  Street  Railway 
company  discontinued  and  the  former  practice  of  stopping  at 
each  street  intersection  re-established. 

The  first  order  authorizing  the  installation  of  the  skip  stop 
was  entered  October  8,  1918.  It  was  a  war  measure  distinctly 
and  had  the  support  of  the  city  authorities  of  Omaha.  It  was  a 
temporary  order  and  upon  its  expiration  the  Commission  held  a 
hearing  at  Omaha  to  investigate  the  advisability  of  continuing 
the  skip  stop  for  an  indefinite  future  period.  The  testimony 
there  presented  was  practically  all  favorable  to  the  skip  stop 
and  by  order  entered  September  19,  1919,  the  company  was 
authorized  to  continue  the  use  of  the  system. 

The  present  phase  of  the  case  is  in  the  nature  of  an  investiga- 
tion by  the  Commission  on  its  own  motion,  such  investigation 
resulting  from  the  petitions  filed  by  car-riders  and  others  asking 
for  it  For  convenience  it  has  been  docketed  under  the  applica- 
tion number  of  the  previoi^  hearing,  Application  No.  8910. 
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Hearing  in  this  case  was  held  in  the  council  chamber  at 
Omaha  on  June  21st  of  this  year^  with  an  evening  session  for 
the  purpose  of  giving  opportunity  to  be  heard  to  those  whose 
duties  made  it  impossible  to  appear  in  the  daytime.  The  in- 
vestigation was  carried  on  by  the  Commission,  with  help  from 
city  commissioner  Dan  Butler,  who  was  not  an  exponent  of 
the  skip  stop.  Fifteen  citizens  and  patrons  of  the  company 
testified,  all  of  them  opposed  to  the  continuation  of  the  skip  stop 
save  one.  So  far  as  could  be  ascertained,  all  of  the  witnesses 
appeared  without  solicitation  and  offered  their  testimony  in 
their  own  way.  Mne  of  the  witnesses  lived  on  car  lines  and 
most  of  these  in  close  proximity  to  an  intersection  where  cars 
under  the  skip  stop  operation  paused  only  once  in  each  round 
trip. 

An  analysis  of  the  testimony  of  the  complaining  witnesses 
might  be  summed  by  saying  that  part  of  the  opposition  to  the 
skip  stop  is  based  on  the  extra  block  necessary  to  walk  and  part 
of  it  on  dangers  incurred  at  night  in  walking  the  extra  distance 
because  of  possible  prevalence  of  footpads  and  holdups  o&  Omaha 
darkened  streets.  Two  witnesses  evinced  no  other  interest  than 
chronic  hostility  and  an  idea  that  through  the  skip  stop  opera- 
tion the  company  is  ^dolating  inherent  rights  of  patrons  and 
thereby  escaping  an  obligation  which  the  witnesses  thought  they 
should  not  escape. 

In  his  opening  statement  the  general  manager  of  the  street 
railway,  speaking  for  the  company,  stated  that  the  company 
would  take  no  position  in  the  matter  other  than  to  urge  that 
sufficient  revenues  be  pix)vided  to  give  the  class  of  service  de- 
manded by  the  public  and  approved  by  the  ConMuission  as  rea- 
sonable. Witness  admitted  that  there  were  unpleasant  features 
to  the  skip  stop  which  would  be  eliminated  by  its  abolition,  but 
it  was  urged  that  if  the  skip  stop  were  removed  it  would  add 
to  the  expense  of  operation.  During  the  progress  of  the  hearing 
questions  of  the  company  indicated  its  belief  that  there  are 
many  more  arguments  in  favor  of  the  skip  stop  than  against  it 

In  considering  the  matter,  the  Commission  has  carefully 
weighed  the  advantages  and  the  disadvantages  of  the  skip  stop 
operation,  the  extent  of  its  use  at  the  present  time  by  the  Omaha 
company,  the  attitude  of  the  public,  the  financial  situation  of 
P.U.R.1921E. 
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the  oompany  and  the  effect  on  that  financial  situation  of  the 
skip  stop.  It  is  impossible  in  this  instance  to  separate  the  ques- 
tion of  service  from  the  question  of  revenues  and  expenses.  The 
main  advantages  of  the  skip  stop  operation,  as  they  appear  in 
the  record,  may  be  summarized  under  these  heads: 

(a)  Increased  speed  of  operation  and  quicker  journeys  froni 
outlying  districts  to  the  business  section  of  the  city,  and  vice 
versa.  This  is  not  as  important  as  it  appears  as  the  element  of 
time  saved  is  not  great.  Tests  indicated  that  the  average  speed 
of  cars  when  using  the  modified  skip  stop  is  9.98  miles  per  hour 
as  against  9.85  miles  per  hour  without  the  skip  stop. 

(b)  Comfort  in  riding.  Riders  on  street  cars  will  recognize 
this  element,  the  sudden  stops  and'  starts  of  cars  not  being  par- 
ticularly pleasant,  especially  when  the  cars  are  crowded  and 
people  are  standing  in  the  aisles.  The  fewer  the  stops  the  less 
the  number  of  unpleasant  results  of  experiments  of  motormen 
in  testing  the  full  power  of  brakes  and  the  capacity  of  the  motor 
to  get  the  car  under  way  in  the  least  possible  time. 

(c)  Saving  in  current  used.  It  requires  about  as  much 
current  to  start  a  street  car  as  to  keep  it  running  for  a  distance 
of  three  blocks.  Each  stop  eliminated,  therefore,  provides  a 
saving  in  current  and  consequently  a  saving  in  the  consumption 
of  coal.  Fuel  cost  is  the  second  largest  item  in  the  operation  of 
street  railways.  It  is  impossible  to  ascertain  accurately  the 
amount  of  saving  in  fuel,  but  careful  tests  made  indicate  it  is, 
for  the  Omaha  company,  approximately  $25,000  per  year  when 
coal  is  worth  $4.75  per  ton.  Coal  is  now  higher  in  price  than 
that. 

(d)  Saving  in  wages  of  trainmen.  This  saving  comes  about 
through  the  more  rapid  operation  of  cars  and  the  ability  to  main- 
tain the  same  headway  on  heavy  lines  with  fewer  cars  because 
of  the  quicker  round  trip  schedule  with  the  skip  stop.  This  can 
!be  fairly  readily  measured.  Under  present  wage  scales  the  sav- 
ing in  cars  operated,  and  the  consequence  thereof  in  wages  of 
trainmen,  is  about  $40,000  per  year. 

(e)  Apparent  reduction  in  the  number  of  accidents.  This 
reduction  is  for  the  most  part  the  elimination  of  such  accidents 
as  occur  to  persons  while  boarding  cars.  These  accidents  usually 
occur  to  the  last  person  getting  on,  due  to  the  car  starting  too 
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soon.  With  the  elimination  of  30  per  cent  of  the  total  number 
of  stops  the  chances  for  such  accidents  are  reduced. 

(f)  Redvcing  congestion  in  traffic.  The  present  method  of 
operating  the  skip  stop  calls  for  r^ular  intersection  stops 
throughouft  the  business  district  and^  therefore,  in  the  most  con- 
gested territory.  Hence,  elimination  of  congestion  by  reason  of 
the  skip  stop  is  not  so  apparent  as  would  be  the  case  if  the  com- 
pany used  the  skip  stop  in  the  down  town  section,  as  is  the  case 
in  some  other  cities.  However,  there  is  evidence  that  some  ad- 
vantages in  the  outlying  districts  occur  from  the  fact  that  ordi- 
nances require  that  automobiles  shall  not  pass  a  car  while  loading 
or  unloading  passengers.  Under  the  skip  stop  there  is  better 
opportunity  for  automobiles  to  pass  the  street  car  and  get  away 
during  its  two  block  journey  than  would  be  the  case  where  stops 
occur  each  block. 

The  chief  disadvantages  appearing  from  the  testimony  are 
summarized  as  follows: 

(a)  Loss  of  traffic.  The  concern  of  all  street  railways  is  the 
competition  by  privately  owned  automobiles,  and  particularly 
that  portion  of  such  competition  as  results  in  picking  up  prospec- 
tive street  car  patrons  by  automobile  owners,  thereby  depriving 
the  street  railway  of  revenue.  This  friendly  aid  to  pedestrians 
by  automobile  drivers  must  necessarily  increase  as  opportunities 
are  multiplied.  The  farther  each  prospective  street  car  rider 
has  to  walk  before  boarding  a  car  the  greater  the  chance  that 
he  will  be  picked  up  by  a  passing  motor  vehicle. 

(b)  Inconvenience  of  additional  distance  walked.  All  street 
car  riders  in  the  zone  of  the  skip  stop,  saving  only  the  excep- 
tions to  the  rule  of  skip  stop  which  exist  in  the  city  of  Omaha, 
are  required  to  walk  one  extra  block  on  each  round  trip  to  the 
city.  There  is  a  certain  element  of  irritation  in  the  skip  stop 
in  reaching  the  street  car  line  at  an  intersection  where  the  car 
does  not  stop  in  time  to  have  boarded  at  that  point  but  too  late 
to  catch  the  car  at  the  next  intersection.  These  instances  lodge 
in  the  mind  of  the  irritated  patron  and  probably  magnify  with 
contemplation.  It  is  not  easy  to  reconcile  this  with  real  criti- 
cisms of  the  skip  stop.  No  doubt  the  patrons  who  miss  cars 
because  of  the  skip  stop  missed  just  as  many  cars  when  the  stopg 
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i^ere  made  at  each  intersection  but  in  those  latter  cases  only 
blamed  themselves. 

At  the  time  of  the  hearing  in  this  case,  respondent  street  rail- 
-way  company  was  falling  something  short  of  earning  operating 
expenses,  taxes,  and  bond  interest.  This  poor  financial  situa- 
tion was  brought  about  by  a  curtailment  in  volume  of  traffic, 
due  entirely  to  the  industrial  depression.  Since  the  date  of  the 
hearing  the  company  has  asked  for  an  increase  in  rates  of  fares, 
which  has  been  denied  by  the  Commission,  and  the  company  has 
been  urged  to  reduce  operating  costs.  In  so  reducing  operating 
costs  the  company  has  reduced  the  wages  of  a  large  proportion 
of  its  men.  The  financial  situation  is  thereby  improved.  The 
volume  of  traffic  is  slightly  imjMroved  aa  the  industrial  depres- 
sion becomes  less  acute.  It  is,  however,  not  yet  certain  that  the 
-company  will  earn  its  preferred  stock  dividends  under  present 
•circumstances.  Railway  operatives  have  done  their  part  in  ac- 
•cepting  wages  reductions  without  serious  murmur.  It  only  re- 
mains to  ascertain  whether  there  is  sufficient  justification  for 
-continuing  the  skip  stop  either  from  its  natural  advantages  or 
because  of  the  financial  exigencies  of  the  company. 

We  are  not  at  all  certain  that  the  skip  stop  in  outlying  sec- 
tions is  not  an  actual  benefit  to  the  street  car  riding  public  as 
-a  whole ;  not  at  all  certain  that  the  advantages  do  not  very  ma- 
terially outweigh  the  disadvantages.  But  when  the  considera- 
tion of  the  advantages  and  disadvantages  of  the  modified  skip 
stop,  as  used  in  Omaha,  is  coupled  with  the  consideration  of  the 
-company's  finances  and  the  knowledge  that  the  elimination  of 
the  skip  stop  would  add  $50,000  at  least  to  the  operating  ex- 
penses and  would  make  more  acute  the  question  of  increased 
rates,  we  are  constrained  to  find  in  favor  of  continuing  the  skip 
«top. 

ORDER. 

It  is  therefore  ordered  by  the  Nebraska  State  Railway  Com- 
mission that  the  Omaha  &  Council  Bluffs  Street  Railway  Com^ 
pany  be,  and  it  hereby  is  authorized  to  continue  the  modified 
skip  stop  operation  of  street  cars  in  accordance  with  the  terms 
and  conditions  of  the  order  entered  September  19,  1919,  such 
continued  use  of  the  skip  stop  to  be  subject  to  further  investi- 
gation when  circumstances  warrant 
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Made  and  entered  at  Lincoln,  Kebraska,  this  26ih  day  of 
October,  1921. 

Nebraska  State  Bailway  Commission,  (Signed)  H.  G.  Tay- 
lor, Cbairmaiu 


KBW  HAMPSHHUS  PUBLIC  SERVICE  COMMI6SIOK. 

NASHUA  STEEET  BAILWAY 

v. 
BOSTON  ft'MAINE  BAILROAD. 

[D-676.] 

Crossings  ~  Division  of  cost  ~  Railroads  —  Street  raiMwaifS. 

1.  Under  the  New  Hampshire  statute  providing  for  the  dlTisioiii 
of  cost  of  crossing  of  street  railway  companies  and  steam  railroads,^ 
the  Public  Service  Commission  has  authority  to  impose  upon  either 
the  steam  railroad  or  the  street  railway  the  whole  expense  of  crosaing^ 
protection  where  such  an  order  would  be  just  and  reasonable. 

Crossings  —  Cost  of  protection  —  Street  railtvays  —  One-man  ears. 

2.  A  street  railway  crossing  a  steam  railroad  shoitld  bear  its  por- 
tion of  the  cost  of  maintaining  gates  and  a  flagman  when  through  the 
operation  of  one-man  cars  it  is  impossible  to  send  a  car  man  ahead 
to  give  warning  of  the  approach  of  trains. 


Crossings  ~  Cost  of  protection  —  Railroads  —  Street  raUtvays. 

Discussion  of  the  application  of  a  steam  railroad  crossing  a  street 
railway  line  to  bear  the  expense  of  protecting  the  crossing  when  the 
street  railway  is  in  no  way  responsible  for  the  danger  which  makes 
flagmen  or  gates  necessary,  p.  792. 

[October  20,  1921.] 

Petitions  for  relief  from  the  expense  of  providing  and  main- 
taining protection  at  certain  crossings;  petitions  denied. 

Appearances:  For  the  Nashua  Street  Railway,  Alvin  Lucier;. 
for  the  Boston  &  Maine  Railroad,  Thornton  Alexander. 

The  Nashua  Street  Railway,  which  is  a  New  Hampshire  cor- 
poration operating  a  street  railway  in  the  city  of  Nashua  and 
town  of  Hudson,  New  Hampshire,  on  May  12,  1921,  filed  this 
petition  with  the  Public  Service  Commission  under  the  provi- 
sions of  section  13  chapter  27,  Laws  of  1895,  as  amended  by 
chapter  114,  Laws  of  1921,  asking  "for  relief  frMn  the  expenses 
in  connection  with  the  maintenance  of  the  railroad  crossing  gate& 
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in  the  city  of  Nashua,*'  At  the  hearing,  however,  it  developed 
that  the  petitioner  wished  to  be  relieved  from  paying  any  part 
of  the  expense  of  maintaining  flagmen  at  the  erossings  in  Nashua 
as  well  as  the  expense  of  maintaining  gates. 

Section  13,  chapter  27,  Laws  of  1895,  before  being  amended 
by  chapter  114,  Laws  of  1921,  after  stating  tbat  neither  a  steam 
railroad  nor  street  railway  should  construct  its  trades  across  the 
tracks  of  the  other  without  the  consent  in  writing  of  the  Public 
Service  Commission,  in  which  case  the  Public  Service  Commis- 
sion "shall  make  such  order,  rules,  and  r^ulations  for  the  pro- 
tection of  all  persons  from  injury  at  such  crossings  as  they  may 
deem  suflScient  and  necessary,"  expressly  provided  as  follows: 

"All  expense  incurred  in  providing  and  maintaining  such  suit- 
able protection  of  all  persons  at  said  crossing  shall  be  apportuyned 
by  the  Public  Service  Commission  between  the  two  roads  as  they 
may  deem  just;  land  in  all  cases,  unless  otherwise  ordered  by 
the  Commission,  when  a  street  railway  crosses  a  steam  railroad 
at  grade,  every  driver  of  a  car  upon  the  street  railway  shall, 
when  approaching  the  point  of  intersection,  stop  his  car  not  more 
than  seventy-five  feet  and  not  less  than  twenty  feet  from  the 
crossing,  and  before  attempting  to  cross  carefully  examine  for 
approaching  trains  on  the  steam  railroad,  and  shall  not  proceed 
to  cross  until  it  is  ascertained  that  no  trains  are  approaching, 
and  that  the  street  railway  car  may  cross  with  safety." 

[1]  The  legislature  of  1921,  by  chapter  114,  referred  to, 
amended  said  section  13,  Laws  of  1895,  by  adding  thereto  the 
following: 

"Upon  petition  of  a  street  railway  company  whose  tracks  cross 
the  track  of  a  steam  railroad  at  grade,  or  upon  petition  of  a 
jjteam  railroad  company  whose  tracks  have  been  crossed  at  grade 
by  a  street  railway,  the  Public  Service  Commission  may  review 
the  apportionment  of  the  expense  incurred  in  providing  and 
maintaining  suitable  protection  of  all  persons  at  any  such  cross- 
ing as  provided  in  this  section  and  may  make  such  new  order  of 
apportionment  or  such  order  requiring  either  company  to  de- 
fray the  entire  expense  of  providiilg  and  maintaining  such  pro- 
tection as  said  Commission  may  consider  just  and  reasonable, 
having  due  regard  to  the  nature  and  extent  of  the  hazard  caused 
by  eadi  company  against  which  such  protection  is  needed  and 
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the  nature  and  extent  of  the  benefit,  if  any,  which  each  company 
derived  from  such  protection.'^ 

The  evident  purpose  of  this  amendment  was  to  give  the  Public 
Service  Commission  authority  to  impose  upon  either  the  steam 
railroad  or  the  street  railway  the  whole  expense  of  crossing  pro- 
tection where  such  an  order  would  be  just  and  reasonable,  where- 
as under  the  law  as  it  originally  stood,  this  expense  must  be 
apportioned.  See  Keene  Electric  R.  Co.  v.  Boston  &  M.  R.  Co. 
7  N.  H.  P.  S.  C.  41,  P.U.R.1919B,  581,  and  Nashua  Street  R. 
y.  Boston  &  Maine  R  Co.  7  N.  H.  P.  S.  C.  46. 

By  referring  to  the  Xashua  Street  Railway  case,  cited  above, 
it  will  be  noted  that  the  Commission  ordered  the  proportion  of 
crossing  protection  to  be  paid  by  the  street  railway  reduced  from 
25  per  cent  to  10  per  cent.  This  order  was  dated  January  16, 
1919,  at  which  time  the  Commission  did  not  have  the  power  to 
order  either  the  steam  railroad  or  street  railway  to  pay  the 
whole  expense.  But  this  power  having  been  vested  in  the  Com- 
mission, as  stated  by  the  1921  legislature,  the  Nashua  Street 
Railway  by  this  petition  now  seeks  to  be  relieved  from  paying 
any  part  of  this  crossing  protection. 

The  argument  of  the  street  railway  is  that  the  steam  railroad 
maintained  flagmen  or  gates  at  these  crossings  before  the  street 
railway  came  into  existence,  and  that  the  same  protection  stiU 
continues.  Therefore,  the  crossing  of  the  tracks  of  the  steam 
railroad  by  the  street  cars  adds  nothing  to  the  expense  of  cross- 
ing protection,  previously  borne  by  the  steam  railroad;  that  Ae 
law  requiring  the  motorman  to  stop  his  car  not  more  than  75 
feet  and  not  less  than  20  feet  from  the  crossing  and  carefully 
examine  for  approaching  trains  before  proceeding  (Laws  of 
1896,  ch.  27,  s.  13)  is  all  the  protection  that  is  necessary  for  die 
safety  of  the  passengers  on  the  street  cars;  and  that  to  require 
the  street  railway  to  contribute  toward  the  expense  of  protecting 
those  traveling  along  the  highway  on  foot  and  in  vehicles  other 
than  street  cars  is  unreasonable  and  unjust.  For  the  reasons 
stated  the  street  railway  contends  that  the  street  cars  are  in  n9 
way  responsible  for  the  danger  which  makes  flagmen  or  gates 
necessary,  and,  therefore,  should  not  be  required  to  pay  any- 
thing towards  their  maintenance. 

This  argument,  if  the  facts  upon  whidi  it  is  based  are  true^ 
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must  be  oonyincing.  Unless  it  can  be  shown  that  the  street  cars 
do  contribute  in  some  d^ree  to  the  clanger  on  account  of  whidi 
the  crossing  protection  is  maintained^  or  that  the  street  railway 
is  in  some  way  b^iefited  by  the  crossing  protection,  there  is  no 
reason  why  it  should  be  called  upon  to  pay  for  any  part  of  it 
In  deciding  this  question  the  statute  expressly  states  that  due 
regard  must  be  paid  "to  the  nature  and  extent  of  the  hazard 
caused  by  each  ccnnpany  against  which  such  protection  is  needed 
and  the  nature  and  extent  of  the  benefit,  if  any,  which  each 
company  derives  from  such  protection." 

[2]  When  this  subject  was  previously  considered  by  us  the 
Nashua  Street  Railway  was  operating  two-men  cars  wholly.  In 
addition  to  the  statutory  requirement  of  stopping  the  cars  be- 
fore crossing  the  tracks  of  a  steam  railroad,  the  rules  of  the  com- 
pany, as  an  additional  precaution,  required  the  conductor  to 
precede  the  car  to  the  crossing,  look  up  and  down  the  railroad 
traek  and  if  no  train  was  in  sight  motion  to  the  motorman  to 
proceed.  Under  these  circumstances  it  might  be  argued  that 
this  procedure  furnished  the  passengers  on  the  cars  all  the  pro- 
tection that  could  be  reasonably  required.  But  since  that  time 
the  street  railway  has  been  operating  one-man  cars  wholly,  with 
one  or  two  exceptions.  Consequently,  there  is  no  one  in  the  em- 
ploy of  the  street  railway  to  precede  the  car  and  flag  it  over  the 
crossing.  That  this  is  advisable  is  evidenced  by  the  fact  that 
the  rules  of  the  company  required  the  conductor  to  take  this  pre- 
caution when  two-men  cars  were  operated.  If  it  was  necessary 
to  do  so  then,  it  is  necessary  to  do  so  now.  When  a  train  is  ap- 
proaching, the  gates  operated  by  the  flagman  render  substantial- 
ly the  same  service  as  that  formerly  performed  by  the  street  car 
conductor.  This  is  a  benefit  to  the  street  railway  and  a  safe- 
guard against  injury  to  the  passengers  on  the  street  cars. 

Recognizing  the  changed  conditions,  the  steam  railroad,  in 
answer  to  the  petition  of  the  street  railway,  filed  a  petition 
praying  that  the  expense  of  the  crossing  protection  in  Nashua  be 
reapportioned,  and  that  the  10  per  cent  paid  by  the  street  rail- 
way under  the  previous  order  of  the  Commission,  referred  to,  be 
increased. 

The  two  petitions,  inasmuch  as  they  deal  with  the  same  sub* 
ject  matter,  will  be  considered  together. 
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While  it  seems  clear  to  the  ^Jommission  that  the  street  rail- 
way is  to  some  extent  benefited  by  the  gates  and  flagmen,  it  is 
eqnally  dear  that  primarily  Aey  are  for  the  purpose  of  affording 
protection  to  automobilists  and  travelers  other  than  street  car 
passengers.  There  is  no  reason  why  the  street  railway  should 
contribute  towards  the  protection  of  any  traffic  other  than  that 
on  its  own  lines,  and  this,  as  shown  from  exhibits  on  file  with  the 
Commission,  constitutes  only  a  small  percentage  of  the  traffic 
over  these  crossings. 

We  find  that  the  10  per  cent  now  being  paid  by  the  street 
railway  is  a  reasonable  amount  for  the  benefit  it  receives,  havings 
due  regard  to  the  hazard  caused  by  the  street  cars  crossing  the 
railroad  tracks,  and,  therefore,  our  previous  Order  No.  S44, 
dated  January  16,  1919,  will  not  be  modified. 

Both  petitions  are  accordingly  denied. 

William  T.  Gunnison  for  the  Commission.  Worthen  and 
Storrs,  Commissioners,  concurred. 

Filed  October  20,  1921. 


NEW  YORK  PUBIilO  SBBVI€fB  COMMISSION. 

EB  EBIE  COUNTY  TRACTION  COMPANY. 

[Case  No.  156.] 
MtateB  —  Powers  of  ComntisHon    —  Franc^iaea  ~  New  Toric 

1.  The  New  York  Gommisslon  is  empowered  by  §  49,  PubUe  Serr- 
ice  Commisfdon  Law,  to  determine  just  and  reasonable  rates  to  be 
observed  by  a  public  utility,  notwithstanding  that  a  higher  or  lower 
rate  has  been  prescribed  by  statute,  contract,  franchise  oondi^on,  ot 
other  agreement. 

Return  —  Reasonableness  as  a  whole  —  Street  rail/way  rates, 

2.  The  return  and  rates  of  a  street  railway  system  comprising 
sereral  component  railways  merged  into  one,  shoiud  be  considered  for 
the  qr^tem  operated  as  a  whole. 

[October  27,  1921.] 

Petition  of  a  street  railway  company  for  increased  passen- 
ger fares;  increased  fares  granted. 

Appearances:  Moot,  Sprague,  Brownell  &  Marcy,  by  John 
W.  Ryan,  for  Erie  County  Traction  Company;  Andrew  P.  Ron- 
an.  Assistant  Corporation  Oounsd,  for  City  of  Buffalo;  Irving 
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M.  Weias,  Corporation  Coimsel,  for  City  of  Lackawanna;  Wil- 
liam J.  Daetsch,  for  Town  of  West  Seneca. 

Pooley,  Commissioner:  The  Erie  County  Traction  Com- 
pany was  organized  under  the  Laws  of  the  state  of  New  York 
November,  1919,  to  take  over  and  operate  the  property  and 
rights  of  the  Buffalo  Southern  Railway  Company  which  had 
been  acquired  by  a  committee  of  bond  holders  under  a  mortgage 
foreclosure,  and  the  company  began  the  operation  of  the  railroad 
system  on  January  1,  1920.  By  order  of  the  former  Public 
Service  Commission,  Second  District,  the  company  was  author- 
ized to  acquire  and  operate  the  property  of  the  Buffalo  Southern 
Eailway  Company  and  to  issue  its  stock  and  bonds  in  the  sum 
of  $700,000  in  payment  therefor.  The  company  was  further 
directed  to  inventory  the  property  so  acquired  by  it  and  to  al- 
locate the  same  to  the  prescribed  accounts  under  the  uniform 
system  of  accounts  for  electric  railway  corporations  prescribed 
by  the  Commission.  / 

The  company  operates  four  principal  divisions  of  its  electric 
surface  railroad,  as  follows: 

1.  The  Garden ville  division,  about  5  miles  in  length. 

2.  The  Ebenezer  division,  "     6      "      "       " 

3.  The  Hamburg  division,         *'  10      '*       "       ** 

4.  The  Orchard  Park  division,  "    3      "       "       " 

The  first  two  divisions  and  a  portion  of  the  third  division  are 
•entirely  within  the  town  of  West  Seneca  and  the  city  of  Lacka* 
wanna,  which  was  formerly  a  part  of  said  town,  and  this  por- 
tion of  the  system  of  the  company  is  operated  under  franchises 
granted  by  the  town  of  West  Seneca  which  in  effect  limit  the 
•company  to  a  single  fare  of  5  cents  from  any  point  in  the  town 
of  West  Seneca  to  any  other  point  on  its  lines  in  said  town. 

The  portion  of  the  third  division  which  lies  within  the  limits 
of  the  incorporated  village  of  Hamburg  is  subject  to  the  pro- 
visions of  §  181  of  the  Eailroad  Law. 

The  company  has  created  five  zones,  Nos.  1  and  2  of  which 
are  wholly  within  the  town  of  West  Seneca  and  the  city  of 
Lackawanna,  and  a  portion  of  No.  5  is  included  within  the  lim- 
its of  the  village  of  Hamburg.  The  company  is  now  collecting 
a  5-cent  fare  in  Zones  1  and  2  and  in  the  village  of  Hamburg, 
while  elsewhere  on  its  line  the  charge  is  7  cents.    It  is  alleged 
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that  these  rates  are  insufficient  to  yield  reasonable  compensation 
for  the  service  rendered  and  are  unjust  and  unreasonable,  and 
the  company  now  petitions  that  it  be  authorized  to  rearrange 
its  schedule  of  fares  so  that  it  may  lawfully  charge  7  cents  in* 
each  zone. 

[1]  The  town  of  West  Seneca  opposes  this  proposed  readjust- 
ment of  rates  upon  the  ground  that  the  Public  Service  Commis-^ 
sion  is  without  power  or  jurisdiction  to  increase  the  fares  to  be 
charged  by  the  petitioner  for  carrying  passengers  within  the 
town  of  West  Seneca  beyond  the  rate  of  fares  provided  for  in 
the  franchises  granted  to  the  company'g  predecessors,  and  upon 
the  further  ground  that  that  portion  of  the  company^s  system^ 
included  within  Zone  1  is  distinct  and  separate  from  the  remain- 
der of  the  company's  system  and  serves  communities  distinct 
and  separate  from  those  communities  served  by  the  other  por- 
tions of  the  company's  lines.  It  is  the  contention  of  the  town? 
of  West  Seneca  that  a  schedule  of  rates  should  be  adopted  for 
Zone  1  as  a  distinct  and  separate  line,  based  only  upon  the  capi- 
tal invested  therein  and  the  operating  expenses  and  operating- 
revenues  thereof. 

The  first  contention  is  disposed  of  by  the  amendment  to  §  49* 
Public  Service  Commission  Law,  effective  before  the  commence- 
ment of  this  proceeding,  which  expressly  empowers  the  Com-^ 
mission,  if  it  shall  appear  that  the  maximum  rates  charged  by 
any  street  railroad  corporation  are  insufiicient  to  yield  reason- 
able compensation  for  the  service  rendered  and  are  unjust  and 
unreasonable,  to  determine  the  just  and  reasonable  rates  to  be 
thereafter  observed,  notwithstanding  that  a  higher  or  lower  rate 
has  been  prescribed  by  statute,  contract,  franchise  condition,  or 
other  agreement. 

[2]  As  to  the  second  point  or  objection  advanced  by  the  town,, 
it  appears  that  the  Ebenezer  and  Gardenville  divisions  were  con- 
structed under  franchises  or  consents  granted  by  the  town  of 
West  Seneca  to  the  Buffalo,  Gardenville  &  Ebenezer  Eailway 
Company  and  its  successor,  the  Buffalo  Southern  Railway  Com- 
pany, and  that  the  remainder  of  the  system  was  constructed  un- 
der franchises  or  consents  given  by  said  town  and  the  towns  of 
Hamburg  and  East  Hamburg  to  the  Buffalo,  Hamburg  and 
Aurora  Railway  Company.    All  of  these  franchises  or  consents. 
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were  given  prior  to  the  enactment  of  the  Public  Service  Com- 
mission Law,  and  the  Buffalo,  Gardenville  &  Ebenezer  Kailway 
Company  and  the  ^Buffalo,  Hamburg  &  Aurora  Eailway  Com- 
pany were  merged  into  the  Buffalo  Southern  Kailway  Company 
and  became  one  system  likewise  prior  to  the  enactment  of  said 
law. 

The  Railroad  Law  provides  for  the  merger  and  consolidation 
of  existing  railroads  whexk  their  lines  form  a  continuous  or  con- 
necting line  of  railroad-  These  divisions  were  merged  and  con- 
solidated pursuant  to  the  terms  of  the  statute  and  with  the  con- 
sent of  the  former  Public  Service  Commission,  Second  District, 
and  now  constitute  one  railroad  system  of  approximately  twen- 
ty-five miles  in  length.  It  is  operated  by  one  set  of  officials,  its 
rolling  equipment  is  interchangeable,,  and  the  communities  it 
serves  are  closely  related,  and  we  think  the  system  should  be 
operated  as  a  whole. 

The  company's  revenues   from  aU   sources   for   the  year   1920 

amounted  to   $135,819.38 

Its  oi^rating  expenses  were  $133^605.08 

Taxes    6,180.82 

Interest  on  funded  debt   5,100.00 

143,885.90 

Showing  a  net  loss  for  the  year,  without  allowance  for  deprecia- 
tion or  for  return  on  property  invested,  of $8,066.52 

It  is  thus  apparent  that  the  rates,  fares,  and  charges  of  the 
company  are  insufficient  to  yield  reasonable  compensation  for 
the  service  rendered,  and  are  unjust  and  unreasonable. 

The  company  proposes  to  establish  a  fare  of  7  cents  between 
any  two  points  in  each  of  its  five  zones,  except  that  between 
Carlyle  avenue  in  the  city  of  Buffalo  and  Seneca  street  at  the 
easterly  line  of  the  city  of  Buffalo  the  fare  is  to  be  5  cents,  and 
to  sell  four  tickets  for  25  cents,  each  ticket  good  for  the  trans- 
portation of  one  passenger  between  any  two  points  in  each  of 
the  five  zones.  It  is  estimated  that  this  proposed  rearrange- 
ment of  fares  will  produce  an  additional  income  to  the  company 
of  approximately  $16,000.  These  rates  are  neither  unjust,  un- 
reasonable, discriminatory,  nor  preferential,  and  of  themselves 
will  not  yield  an  adequate  return  upon  the  property  invested, 
and  the  petition  of  the  company  should  be  granted. 

All  concur, 
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NSW  xoRK  Pimmc  skrvicb  commission. 

OEOBGE  S.  BIJCE,  as  Mayor  of  Buffalo, 

V. 

NEW  YORK  TELEPHONE  COMPANY. 
[Case  No.  6427.] 

Bdum  ^  Basis  —  Cost  or  value. 

1.  Value  and  cost  are  not  always  the  same,  and  the  New  York 
statute  requires  the  fixing  of  rates  upon  the  fair  rvalue  of  the  property 
used  for  the  public  benefit. 

Talaation  —  Ascertainment  of  —  Factors  considered. 

2.  Rates  should  be  based  upon  the  reasonable  fair  Talue.  of  utility 
property  as  it  exists  at  the  time  of  hearing  and  neither  original  cost 
nor  reproduction  cost  new  considered  separately  are  determinative,  but 
consideration  must  be  giyen  to  original  cost  and  to  present  reproduc- 
tion cost  less  depreciation  as  well  as  to  all  other  facts  and  circum- 
stances which  have  a  bearing  upon  the  value  of  the  property  and  a 
fair  present  value  must  be  determined  after  consideration  of  all  these 
elements. 

Valuation  —  JVorlcing  capital  —  Telephones  —  M<tterials  and  sup- 
plies. 

3.  A  telephone  company  was  allowed  for  working  capital  an 
amount  suflScient  to  cover  all  bills  payable  for  a  period  of  two  months, 
with  an  allowance  of  $2  per  station  for  materials  and  supplies. 

Return  —  Operating  atpenses  —  Payments  to  parent  companies  — • 
Telephones. 

4.  A  telephone  utility  was  allowed  as  an  operating  expense,  ^5 
cents  per  instrument  as  the  payment  under  a  service  contract  with  the 
American  Telephone  &  Telegraph  Company. 


Return  —  Reasonableness  as  a  whole  —  Telephones  —  State-wide  val- 
uation. 

Discussion  of  the  inaccuracies  6f  segregation  of  telephone  property 
for  the  purpose  of  fixing  rates,  p.  799. 

[October  27,  1921.] 

Complaint  against  telephone  rates;  rates  reduced. 

Blakeslee,  Commissioner:  The  original  complaint  in  this 
case  was  made  to  the  former  Commission  on  the  29th  day  of 
April,  1918,  against  certain  rates  proposed  by  the  New  York 
Telephone  Company  to  become  effective  in  the  city  of  Buffalo 
May  1,  1918.  After  the  filing  thereof  the  effective  date  of  such 
schedule  was  postponed  until  August  1,  1918.  Hearing  of  the 
matter  was  indefinitely  postponed  owing  to  the  taking  over  of 
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the  possession,  control,  and  operation  of  the  telephone  and  tele- 
graph companies  by  the  Federal  Government.  The  control  of 
these  companies  was  relinquished  by  the  Government  on  Au- 
gust 1,  1919. 

On  Decanber  1,  1919,  a  new  rate  schedule  was  put  into  ef- 
fect by  the  respondent,  and  another  complaint  was  filed  against 
the  laat  increase.  September  1,  1920,  the  company  filed  a  third 
schedule,  further  increasing  its  rates,  and  against  all  of  such 
increases  the  city  of  Buffalo  complains.  The  cases  were  con- 
solidated and  tried  in  conjunction  with  the  Syracuse  telephone 
rate  cases.  Certain  testimony  taken  in  the  Syracuse  cases  was 
stipulated  to  be  considered  in  this  case,  and  vice  versa. 

Method  of  Proof. 

The  method  of  proof  followed  was  the  same  as  that  in  the 
Syracuse  cases,  i.  e.,  the  segregated  district,  known  as  the  Buf- 
falo local  area,  was  alone  considered  in  fixing  a  rate  base.  All 
that  was  said  in  the  Syracuse  cases  relative  to  the  inaccuracies 
of  s^regation,  the  allocation  of  fixed  capital,  revenues  and  ex- 
penses, attempted  in  those  cases,  applies  here.  But  the  proof  in 
each  of  these  cases  having  been  submitted  by  the  parties,  under 
an  order  of  the  former  Commission,  on  the  segregated  district 
theory,  the  cases  have  been  considered  from  that  standpoint 
alone,  and  decided  upon  the  proof  submitted. 

By  an  ordinance  of  the  city  of  Buffalo,  accepted  by  the  com- 
pany, the  burden  of  proof  to  establish  the  reasonableness  of  the 
proposed  rates  was  assumed  by  the  telephone  companj^. 

DisptUed  Matters. 

The  principal  matters  of  difference  are  in  regard  to 

(a)  The  value  of  the  company's  property  used  and  useful  in 
the  Buffalo  local  area. 

(b)  The  New  York  Telephone  Company's  contract  with  the 
American  Tel^raph  and  Telephone  Company. 

(o)  The  amount  of  expenses,  and  the  portion  of  depreciation 
reserves,  etc.,  of  the  company  to  be  allocated  to  the  Buffalo  local 
area. 
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ValtuUion  of  Property. 

Three  appraisals  were  submitted  by  the  company.  These  all 
began  with  the  well  known  inventory  of  December  31,  1914, 
known  as  the  "1915  Inventory."  In  the  first  appraisal  the  com- 
pany sets  up  the  book  costs  of  the  various  classes  of  property 
acquired  before  January  1,  1915.  For  property  acquired  after 
January  1,  1915,  a  "War  Increment"  was  added  to  reflect  an 
increased  cost  under  war  conditions.  Thus,  in  this  appraisal  the 
costs  of  the  period  of  the  war  are  not  reflected  in  any  units  of 
the  property  except  those  added  since  January  1,  1915.  Using 
this  method  the  structural  value,  which  has  been  defined  as  "ihe 
estimated  cost  of  replacement  or  reprodtiction  less  deteriora- 
tion" is  determined  as  $11,914,887  as  of  October  31,  1919. 

In  the  second  appraisal  the  "War  Increment"  is  applied  to 
all  the  principal  elements  of  property  irrespective  of  the  time 
of  construction.  By  this  method  the  structural  value  as  of  Oc- 
tober 31,  1919,  is  fixed  at  $14,029,990. 

The  third  appraisal  is  an  attempt  to  estimate  the  replacement 
costs  new,  as  of  the  time  of  the  hearings.  The  valuations  of  the 
units  of  the  property  in  this  appraisal  are  fixed  with  relation  to 
prices  prevailing  January  1,  1920.  With  this  method,  a  value 
as  of  October  31,  1919,  of  $16,877,300  is  arrived  at. 

[1]  The  city  contends  that  the  property  should  be  appraised 
with  respect  to  the  actual  book  costs,  and  insists  that  the  unit 
prices  should  be  those  which  the  company  itself  has  used  in  esti- 
mating "retirement  costs."  The  company,  on  the  other  hand,  in- 
sists tipon  the  value  of  the  property,  using  the  different  methodls 
of  computation  described.  As  has  often  been  pointed  out,  value 
and  costs  are  not  always  the  same.  The.  statute  of  this  state  ex- 
pressly requires  the  fixing  of  rates  upon  the  fair  value  of  the 
property  used  for  the  public  benefit,  and  the  decisions  of  our 
highest  courts  have  consistently  required  the  following  of  that 
method.  (Willcox  v.  Consolidated  Gas  Co.  212  U.  S.  19,  53 
L.  ed.  382,  48  L.K.A.(KS.)  1134,  29  Sup.  Ct  Rep.  192,  IS 
Ann.  Cas.  1034 ;  Denver  v.  Denver  Union  Water  Co.  246  IT.  S. 
178,  P.U.E.1918C,  640,  62  L.  ed.  649,  38  Sup.  Ct.  Rep.  278; 
People  ex  rel.  Iroquois  Natural  Gas  Co.  v.  Public  Service  Com- 
mission, 194  App.  Div.  578,  P.U.R.1921B,  486,  186  N.  Y. 
Supp.  177), 
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The  problem  of  fixing  fair  values,  however,  is  so  closely  re- 
lated to  and  combined  with  economic  considerations  that  in  addi- 
tion to  reproduction  cost  this  Commission's  consideration  should 
also  be  given  to  the  actual  investment  cost  of  original  construc- 
tion, the  amounts  expended  in  permanent  improvements  and 
betterments,  and  the  earning  capacity  and  requirements  of  the 
company.  This  is  well  stated  by  Chairman  Prendergast  in 
Case  No.  7797,  Ee  New  York  State  Railways. 

"It  cannot  be  presumed  that  the  Commission  is  confined  to 
any  one  such  type  of  valuation.  .  .  .  Business  experience 
and  common  justice  to  the  public  command  that  it  should  not  be. 
To  reiterate  an  argument  which  has  been  used  very  frequently 
of  late  by  regulatory  bodies  it  would  be  grossly  unfair  to  the 
public  to  use  the  extraordinary  dislocation  in  prices  due  to  the 
World  War  as  a  ground  work  for  the  fixation  of  a  proper  rate 
base." 

[2]  While  the  high  prices  of  the  present  period  may  or  may 
not  continue,  yet,  imtil  a  general  period  of  average  cost  can  be 
checked  by  the  figures  of  experience,  all  elements  of  valuation, 
actual  individual  cost,  replacement  value,  and  reproduction  cost 
less  depreciation,  must  be  considered.  This  is  the  more  patent 
in  order  that,  on  the  one  hand,  a  public  utility  may  not,  without 
a  dollar  of  additional  investment,  and  because  of  economic  up- 
heaval, claim  vastly  increased  valuations  upon  whidi  to  base  its 
return,  or,  on  the  other  hand,  valuations  and  return  be  so  re- 
stricted as  to  keep  capital  and  enterprise  out  of  the  public  utility 
field,  and  so  deprive  consumers  of  the  extent  and  quality  of 
service  which  they  should  have. 

In  other  words,  we  believe  that  rates  should  be  based  upon  the 
reasonable  fair  value  of  the  property  as  it  exists  at  the  time  of 
hearing,  and  that  neither  original  cost  nor  reproduction  cost  new, 
considered  separately,  are  determinative,  but  consideration  must 
be  given  to  original  costs  and  to  present  reproduction  cost,  less 
depreciation,  as  well  as  to  all  other  facts  and  circumstances  which 
have  a  bearing  upon  the  value  of  the  property,  and  a  fair  present 
value  determined  after  consideration  of  all  these  elements.  Each 
case  must  be  considered  on  its  own  merits,  and  controlled  by 
its  own  circumstances,  and  such  result  of  value  arrived  at  as 
may  be  just  and  right. 
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Upon  this  theory  and  from  these  premises  after  a  full  and 
careful  consideration  of  the  entire  evidence,  we  find  that  the  rea- 
sonable value  of  the  properties  of  the  New  York  Telephone 
Company  in  the  Buffalo  local  area,  for  rate-making  purposes,  in 
the  year  1919,  can  be  fairly  put  at  $11,796,486. 

This  figure  contains  all  elements  of  value,  of  every  kind,  with 
the  exception  of  working  capital,  upon  which  the  company  is 
entitled  to  a  return  in  that  year ;  and  this  figure  reflects  the  ac- 
tual fair  value  of  the  property  used  and  useful  in  the  public 
service  as  of  that  data 

Depreciatioru 

With  regard  to  depreciation,  it  must  be  noted  that  the  respond- 
ent's expert  conceded  that  its  reserves  were  of  sufficiently  large 
dimensions  so  as  not  to  require  a  continuance  of  their  accumula- 
tion according  to  the  annual  percentages  heretofore  used.  This, 
however,  may  be  more  aptly  considered,  and  the  result  properly 
applied,  whcA  the  entire  business  of  the  company  is  considered. 
Allocation  of  this  reserve  to  the  Buffalo  local  area  presents  the 
same  difficulties  noted  in  the  Syracuse  cases.  Complainant's 
expert — ^Dr.  Mallibie — ^would  not  say  whether  the  company's 
method  or  the  complainant's  was  the  correct  and  accurate  one 
(Record  p.  1300).  Using  the  figures  submitted  by  the  company 
in  Exhibit  No.  35  (Syracuse  cases — stipulate  to  be  used  in 
these  cases).  Dr.  Maltbie  computed  a  reserve  for  the  Buffalo 
local  area  of  $1,716,066.08.  Upon  all  the  evidence  we  find 
this  figure  of  $1,716,065.08  to  be  equitable  and  have  used  it  in 
our  ccmiputations. 

We  have,  in  our  figures^  added  to  the  yearly  reserve  allocated 
to  the  Buffalo  local  area  the  same  percentage  by  which  the  entire 
reserves  of  this  company  have  been  increasing  during  the  past 
eight  years.     (See  Ex.  0-8,  Table  100,  Syracuse  cases). 

Working  Capital. 

[8]  In  the  Syracuse  cases  the  company  produced  figures 
showing  that  its  requirements  for  materials  and  supplies  worked* 
out  on  an  average  of  $2.18  per  station.  In  the  Buffalo  area  the 
company  makes  an  estimate  of  $2.20  per  station  for  materials 
and  supplies.    We  are  of  the  opinion  that  this  sum  is  excessive, 
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and  in  view  of  the  evident  decline  in  prices  of  materials  and 
supplies  it  must  be  reduced.  We  have  considered  a  figure  of 
$2  per  station  as  a  reasonable  amount 

In  the  matter  of  working  cash,  it  is  evident  that  suflScient 
must  be  allowed  to  proviple  from  four  to  six  weeks  demand  in 
labor  pay  rolls,  as  well  as  other  inunediate  cash  requirements. 
In  addition  allowance  must  be  made  for  contingencies.  An 
amount  has,  therefore,  been  set  up,  which  is — for  all  practical 
purposes — equal  to  the  amount  necessary  to  cover  all  bills  pay- 
able for  a  period  of  2  months,  including  the  actual  traffic,  com- 
mercial, general,  miscellaneous,  and  rent  expenses,  together  with 
a  portion  of  the  expenses  for  taxes. 

Expenses. 

We  believe  that  the  expenses  for  1921  in  the  matter  of  cur- 
rent maintenance,  traffic,  general  and  miscellaneous  •expenses, 
etc.,  should  not  be  greater  than  in  1920.  This,  for  the  reason 
that  a  decline  in  prices  of  materials  and  supplies  is  evident,  and 
that  certain  readjustments  in  other  expenses  are  necessarily  to 
be  looked  for. 

While  the  company  will  undoubtedly  have  additional  stations 
in  operation,  the  decline  in  prices  of  materials  and  in  other  ex- 
penses should  be  sufficient  to  offset  it  In  any  event,  the  com- 
pany's duty  to  the  public  requires  that  it  shall  practice  the  most 
rigid  economy  consistent  with  the  rendition  of  the  proper  serv- 
ices. 

Contract  with  the  American  Telegraph  and  Telephone  Company. 

[4]  The  "4^  per  cent  ccmtract" — so  called — ^is  always  a  mat- 
ter of  contention  in  rate  cases  with  the  New  York  Telephone 
Company.  The  contract  itself  and  the  payment  of  4^  per  cent 
of  the  gross  revenues  under  the  contract  was  discussed  at  length 
in  the  Syracuse  telephone  rate  cases.  This  Commission  is  con- 
vinced that  the  claimed  basis  for  payments  (4^  per  cent  of  gross 
revenues)  is  fundamentally  wrong;  that  it  is  unbusinesslike, 
and  in  the  absence  of  proof  of  the  value  of  the  services  should 
not  be  allowed. 

In  this  case  the  complainants  specifically  claim  that  similar 
services  are  performed  by  the  New  York  Telephone  Company 
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for  the  Jamestown  Telephone  Corporation,  based'  on  an  annual 
rental  of  75  cents  per  instrument.  There  being  in  this  case  no 
proof  on  the  part  of  the  company  as  to  the  full  extent  or  value 
of  the  services  claimed  to  be  performed  by  the  American  Tele- 
graph and  Telephone  Company.  We  will  fix  75  cents  per  in- 
strument as  the  payment  under  this  contract. 

The  basis  for  payment,  the  intercorporate  relationship  be- 
tween the  parties,  and  the  fact  that  no  proof  is  offered  as  to  the 
value  or  extent  of  the  services  rendered,  indicate  that  a  full 
and  complete  investigation  of  the  effect  of  this  contract  should 
he  had,  as  soon  as  may  be,  to  the  «id  that  a  sound  basis  may  be 
fixed  for  the  payments  which  shall  be  fair  and  just  to  the  sub- 
scriber and  to  the  companv. 

Revenues  and  Return, 

The  figures  set  forth  indicate  that  the  net  revenues  of  1919- 

1920  were  not  such  as  to  produce  more  than  a  fair  return.    For 

1921  it  is  clear  that  more  than  a  fair  return  is  being  received. 
Under  all  the  evidence,  we  find  that  the  company  has  and  will 

receive  during  the  first  ten  months  of  1921 — ^based  on  the  pres- 
ent rates — a  return  which  is  excessive  in  an  amount  of  5  per 
cent  of  the  charges  collected  for  local  exchange  service  in  the 
Buffalo  local  area  from  all  subscribers  using  metered  service 
and  classified  as; 

(a) — Individual  line — business  and  residence. 

(b) — Four  party  line — ^residence  only. 

(c) — ^Four  party  line — ^business  and  residence.  (Applicable 
to  "outside  area'' — within  the  Buffalo  central  oflSce  district — 
See  p.  3  of  company's  published  rates.) 

We  further  find  that  the  company  has  and  will  receive  during 
the  first  ten  months  of  1921 — based  on  the  present  rates — a 
return  which  is  excessive  in  an  amount  of  25  cents  per  month 
collected  from  all  subscribers  paying  flat  rates,  and  classified 
as; 

(a)   Flat  rate — ^residence  two  party  line. 

We  find  that  the  flat  rates  charged  and  collected  from  all 

subscribers  using  the  service  classified  as ; 

(a) — ^Flat  rate — ^residence — individual  line  are  not  excessive. 
P.U.R.1921E. 
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Proposed  New  Schedule  of  Rates. 

A  8che<Jule  of  rates  to  produce  a  fair  return;  considering 
present  economic  conditions  and  the  probable  future  reduction 
in  expenses,  is  hereinafter  set  forth.  The  operation  of  this 
schedule  will  not  only  effect  a  substantial  reduction  to  sub- 
scribers in  the  Buffalo  local  area  biit  at  the  same  time  will  give 
a  greater  number  of  messages  in  the  metered  classifications  at 
the  minimum  monthly  charge. 

It  is  recommended  that  an  order  be  made  directing  the  New 
York  Telephone  Company  to  file  on  short  notice  such  schedule, 
which  rates  shall  be  effective  as  of  November  1,  1921,  and  re- 
main and  be  in  effect  until  the  further  order  of  this  Commis- 
sion* 

Note. — Return. 

J.  BafHs  of  retuntf  800, 
II,  Operating  expenses: 

a.  In  general,  807. 

b.  Salaries  and  wages,  807. 
o.  Taxes,  807, 

d.  Payments  of  holding  companies^  808* 

e.  Debt  expense,  808. 

f.  Future  estimates,   808, 

g.  'Judgments  and  damages,    808. 
h.  Repairs  and  replacements,    809* 
i.  Uncollectible  bills,  809. 

j.  Electric  companies,    8i0, 
III.  Factors  affecting'  reasonableness: 
a.  Adequacy  of  service,  810, 
h.  Overbuilding  and  duplication,   810. 

c.  Maintenance  of  credit,  811, 

d.  Leased  utilities,  811. 

6.  Be<isonableness  as  a  whole,  811» 
f.  Emergency  relief,  812. 
tV.  Amount  of  return  allowed  particular  uUlitie99 
a.  Electricity,  812, 
h.  Electricity  and  water ,  812m 

c.  Oa^,   812, 

d.  Natural  gas,  812, 

e.  Street  railways,   818* 

f.  Telephones,  813. 
V.  IHvidends,  813, 

VI,  Confiscation,  813. 
P.U.R.1921E. 
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1^  B€i9i3  of  return. 

In  Be  Valley  Home  Teleph.  Co.  D-562,  Aug.  26,  1921,  the  Mich- 
igan Commission,  in  fixing  the  value  of  a  telephone  company  for  the 
purpose  of  issuing  securities,  said :  'It  is  the  property  and  not  the 
original  cost  of  it  which  the  owner  may  not  be  deprived  without 
due  process  of  law  and  (a)  if  that  property  has  increased  in  value, 
the  increase  belongs  to  the  company;  (b)  if  it  has  decreased  in  value, 
that  is  the  loss  of  the  company;  (c)  where  value  is  determined  by 
the  cost  of  reproduction,  of  course  depreciation  must  be  deducted.** 

In  Ee  Eeno  Power,  Light  &  Water  Co.  (Nev.)  Docket  I.  &  S. 
27,  Jime  10,  1921,  Commissioner  Scrugham,  said :  'The  fallacy  of 
attempting  to  establish  a  satisfactory  public  utility  rate  based  upon 
the  present  or  recent  average  purchasing  power  of  the  dollar  can 
be  readily  understood  by  considering  the  extreme  and  npid  price 
fluctuations  in  nearly  idl  stable  commodities,  during  the  past  few 
years.  A  study  of  these  fluctuations,  as  reported  by  various  statisti- 
cal agencies  referred  to  in  the  testimony  of  record,  leads  me  to  be- 
lieve that  the  only  sound  economic  basis  for  rate  making  rests  upon 
the  capital  actually  invested  in  a  public  utility.  This  capital  must 
be  protected  both  as  to  principal  and  a  fair  return  thereon  in  order 
to  insure  that  our  utilities  shall  be  adequately  financed.  This  public 
utility  capital  should  be  estimated  in  terms  of  dollars  actually  put 
into  the  property  and  not  in  terms  of  average  reproduction  cost  for 
any  arbitrarily  selected  period  of  time,  or  in  termS  of  any  form  of 
depreciated  or  inflated  value.  In  rate-making  cases,  the  prevailing 
rate  of  return  on  money  and  the  cost  of  the  services  rendered  should 
be  given  major  consideration,  rather  than  a  fixed  rate  of  return  on 
an  arbitrary  reproduction  cost  which  experience  has  shown  to  be  an 
unstable  element.** 

Chairman  Shaughnessy,  in  a  concurring  opinion,  said:  'If  it 
should  be  decreed  that  investment  value  alone  constitutes  the  rate 
base,  there  would  be  no  incentive  to  competent  management,  con- 
servative investment  and  economical  consti-uction,  and,  while  it 
might  in  some  cases  meet  the  present  situation,  in  others  it  would 
not.  High  cost,  or  value,  would  mean  high  rates.  Under  its  man- 
agerial discretion  a  utility  could  make  its  plant  unreasonably  ex- 
pensive, and  under  a  mandate  guaranteeing  rates  of  return  the 
higher  the  cost  or  value  the  greater  the  amount  of  capital  which 
could  be  employed  to  bring  a  fair  return.  On  the  other  hand,  under 
the  just  compensation  rule  on  the  fair  or  reasonable  value  of  the 
property  necessarily  used  or  useful  in  rendering  the  public  service 
as  applied  by  courts,  the  utility  must  bear  the  burden  of  its  own 
mistakes  and  improvident  investments,  which  insures  thrift  and  re- 
sults in  protection  to  the  rate-paying  public.**    Ibid. 

The  present-day  value  upon  which  to  base  a  return  for  a  gas 
compaaiy  was  held  not  to  exceed  its  original  cost  without  depreda- 
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tion,  except  as  to  land  values.  Connell  v.  Adirondack  Power  & 
Light  Corp,  (N.  Y.  2d  Dist.)  Cases  Nob.  7633,  7638,  April  14, 
1921. 

//•  Operating  expenses* 

a.  In  general. 

A  large  item  for  legal  expenses  caused  by  litigation  over  rates, 
ehoTild  be  amortized  over  a  period  of  years.  Be  Pnblic  Service 
Coi-p.  (Ind.)  Case  No.  7840,  April  6,  1921. 

The  expense  connected  with  keeping  a  standby  electric  plant  in 
readiness  to  serve,  should  be  allowed  as  an  operating  expense.  Be 
Wabash  Valley  Electric  Co.  (Ind.)  No.  6943,  April  30,  1921. 

The  cost  of  dividend  paying  stock  which  a  gas  company  is  com- 
pelled to  purchase  from  the  company  which  supplies  it  with  coal, 
<;annot  properly  be  allowed  as  an  operating  expens^.  Connell  ▼. 
Adirondack  Power  &  Light  Corp.  (N.  Y.  2d  Dist.)  Cases  Nob. 
7633,  7638,  April  14,  1921. 

The  cost  of  maintaining  a  pump  station  for  a  large  consumer  of 
An  electric  utility,  this  being  a  service  not  generally  performed 
for  the  public,  should  not  be  allowed  as  an  operating  expense.  Sail- 
road  Comra.  v.  Hughes  Electric  Co.  (N.  D.)  Case  No.  1683,  May 
31,  1921. 

b.  Salaries  and  wages* 

In  Re  Omaha  &  C.  B.  Street  B.  Co.  Application  No.  3539,  Sept. 
•6,  1921,  the  Nebraska  Commission  maintained  that  a  street  railway 
Bhould  expect  a  larger  return  not  only  from  increased  rates  but 
from  reductions  in  operating  expenses,  stating  that  wages  paid  la- 
bor had  receded  to  a  marked  degree  throughout  the  country  and 
that  it  should  not  be  unreasonable  to  expect  a  reduction  of  10  to 
15  per  cent  in  the  wage  expense  of  the  company. 

The  New  York  Commission,  Second  District,  refused  to  recog- 
nize a  large  increase  in  administration  costs  and  salaries  during  the 
previous  year,  where  no  special  evidence  was  introduced  to  show  the 
necessity  for  such  increase.  Be  Public  Service  Corp.  Case  No.  7840, 
April  5,  1921. 

An  estimate  of  $6,000  annually  for  executive  salaries  was  reduced 
to  $3,600  in  the  case  of  a  natural  gas  utility  valued  at  approximate- 
ly $150,000.  Koerbel  v.  Duff  City  Qm  Co.  (Pa.)  Complaint  Docket 
No.  4079-1921,  July  11,  1921. 

c.  Taxes. 

Income  taxes  should  be  excluded  from  the  operating  expenses  of 
A  public  utility.    Connell  v.  Adirondack  Power  &  Light  Corp.  (N. 
Y.  2d  Dist.)  Cases  Nos.  7633,  7638,  April  14,  1921. 
P.U.R.1921E. 
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Federal  income  taxes  of  a  public  utility  are  not  properly  charge- 
able to  operating  expenses.  Koerbel  v.  Duff  City  Gas  Co.  (Pa.) 
Complaint  Docket  No.  4079-1921,  July  11,  1921. 

d.  Baymenta  to  holding  cotnpaniea. 

In  Ee  Southwestern  Bell  Teleph.  Co.  Case  No.  2697,  Sept.  28, 
1921,  the  Missouri  Commission  reduced  an  operating  charge  for 
"rights,  privileges,  etc.,"  with  the  following  statement:  'This  item 
it  is  imderstood,  covers  what  is  known  as  the  4:i  per  cent  allowed 
the  American  Teleph.  &  Teleg.  Company  for  use  of  transmitters, 
induction  coils,  receivers,  and  other  rights.  The  Commission  in 
other  cases  of  this  character  has  allowed,  as  an  operating  expense, 
45  per  cent  of  the  4^  per  cent,  it  having  found  that  this  45  per  cent 
covers  the  reasonable  charge  for  transmitters^  receivers,  and  induc- 
tion coils." 

e.  Debt  expense. 

In  Ee  Citizens  Mut.  Heating  Co.  No.  6160,  Sept.  23,  1921,  the 
Indiana  Commission  excluded  from  operating  expenses  of  a  heating 
utility  payments  for  the  redemption  of  bonds,  for  bond  interest,  and 
for  anticipated  payments  of  taxes. 

To  the  operating  expenses  of  a  gas  utility  was  added  a  sum  suf- 
ficient to  amortize  the  expense  of  financing  during  the  life  of  a  bond 
issue,  and  also  one-fifth  of  a  premium  paid  for  a  bond  given  to  the 
United  States  Government  in  connection  with  the  purchase  of  cer- 
tain property,  so  as  to  amortize  said  premium  during  the  life  of  a 
contract  with  the  Government  for  the  supply  of  gas.  Re  Charleston- 
Dunbar  Natural  Gas  Co.  (W.  Va.)  Case  No.  1097,  May  27,  1921. 

/.  Future  eatimatee. 

It  would  be  unfair  to  a  gas  consumer  to  permit  the  company  to 
obtain  a  revenue  based  upon  the  costs  prevailing  during  the  latter 
part  of  1920,  when  all  costs  were  abnormally  high.  Connell  v. 
Adirondack  Power  &  Light  Corp.  (N.  Y.  2d  Dist.)  Cases  Nos. 
7633,  7638,  April  14,  1921. 

An  estimate  of  future  taxes  should  not  be  based  upon  the  theory 
that  taxes  will  keep  mounting  forever.  Ee  Lisbon  Electric  Light 
&  P.  Co.  (N.  D.)  Case  No.  1610,  May  19,  1921. 

Increased  rates  were  authorized  to  an  electric  utility,  although 
there  was  a  reasonable  certainty  that  costs  would  be  materially  les- 
sened in  the  near  future.    Ibid. 

g.  Judgments  and  damages. 

A  judgment  for  $20,000  recovered  against  a  gas  utility  should  not 
P.U.R.1921E. 
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be  charged  to  operating  expenses  of  a  single  year^  since  even  if 
finally  enforced,  it  shonld  on  account  of  its  size,  be  amortized  over 
a  period  of  years.  Connell  r.  Adirondack  Power  &  Light  Corp. 
(N.  Y.  2d  Dist.)  Cases  Nos.  7633,  7638,  April  14,  1921. 

While  the  consumers  of  an  electric  utility  should  not  be  com- 
pelled to  bear  the  expenses  or  damages  resulting  from  negligence  on 
tiie  part  of  a  company,  a  reasonable  idlowance  should  be  made  for 
xmavoidable  accidents  or  damage  claims.  Railroad  Comrs.  r. 
Hughes  Electric  Co.  (K  D.)  Case  No.  1683,  May  31,  1921. 

An  amount  reserved  for  judgment  was  amortized  over  a  period  of 
ten  years.    Ibid. 

In  Be  Duluth  Street  E.  Co.  E-2405,  Aug.  30,  1921,  the  Wis- 
consin Commission  considered  excessive  an  allowance  for  injuries 
and  damages  caused  in  the  operation  of  a  street  railway  amounting 
to  3.078  per  cent  of  gross  revenues. 

J^.  Repairs  and  repHacetnents. 

In  Be  Butler  Utilities  Co.  Nos.  5769,  6770,  Aug.  22,  1921,  the 
Indiana  Commission  said:  'The  audit  does  not  show  that  any 
reserve  for  depreciation  has  been  set  up  by  the  company.  All  items 
properly  chargeable  to  depreciation  must  have  been  charged  to  main- 
tenance. The  Commission  will  estimate  that  60  per  cent  of  the 
normal  depreciation  charge  has  been  expended  under  maintenance 
and,  in  estimating  a  projected  year,  will  reduce  the  depreciation 
allowance  accordingly.**  ^ 

An  item  for  replacing  an  engine  cylinder  and  one  for  repairing 
piping  on  a  gas  producer  are  chargeable  to  depreciation  and  not  to 
operating  expenses.  Be  Lisbon  Electric  Light  &  P.  Co.  (N.  D.) 
Case  No.  1610,  May  19,  1921. 

An  amount  for  deferred  maintenance  of  a  street  railway  should 
not  be  added  to  operating  expense,  except  upon  proof  of  what  spe- 
cific instances  of  maintenance  could  not  be  taken  care  of  under  the 
amount  of  annual  depreciation  allowed.  Allied  Printing  Trades 
Council  V.  Scranton  E.  Co.  (Pa.)  Complaint  Docket  Nos.  1668,  et 
al.  April  11,  1921. 

In  Be  West  Virginia  Central  Gas  Co.  Case  No.  1158,  June  28, 
1921,  the  West  Virginia  Commission  directed  a  natural  gas  utility 
to  amortize  over  a  period  of  ten  years  the  cost  of  extra  main  line 
repairs. 

<•  VnooUeotihle  hiUs. 

In  determining  probable  operating  expenses  in  a  rate  proceeding, 
an  allowance  for  uncollectible  bills  should  be  based  upon  the  ex- 
perience of  normal  preceding  years,  rather  than  on  that  of  the  last 
year,  if  it  was  abnormal.  Be  Public  Service  Corp.  (N.  Y.  2d  Dist.) 
Case  No.  7840,  April  6,  1921. 
r.U.R.l92lE. 


Digitized  by 


Google 


810  ANNOTATION. 

The  average  loss  for  uncollectible  bills  during  a  period  of  four 
years  was  accepted  as  a  basis  for  estimating  future  losses,  rather 
than  an  unusually  large  amount  lost  during  the  year  previous  to 
a  rate  proceeding.  Gonnell  v.  Adirondack  Power  &  Light  Corp. 
(N.  Y.  2d  Dist.)  Cases  Nos.  7633,  7638,  April  14,  1921. 

No  allowance  was  made  for  bad  debts  of  a  natural  gas  company 
which  had  adequate  facilities  ti>  make  prompt  collections.  Koerbel 
V-  Buff  City  Gas  Co.  (Pa.)  Complaint  Docket  No.  4079-1921,  July 
11,  1921. 

i.  Electrle  companieB. 

In  Be  Lena  Electric  Light  &  P.  Co.  No.  9704,  July  27,  1921, 
the  Illinois  Commission  did  not  consider  15  per  cent  for  line  losses 
and  distribution  losses  unreasonable. 

In  Menomonie  v.  Eailroad  Commission  (1921)  the  Wisconsin 
Commission,  in  reporting  its  findings  to  the  circuit  court,  said: 
^T[n  a  hydroelectric  property  a  very  substantial  proportion  of  the 
total  cost  to  serve  is  unrelated  to  the  number  of  kilowatt  hours 
generated  or  consumed.  The  capacity  which  the  generating  stations 
must  have  to  meet  the  demands  of  the  customers  is  a  much  mora 
important  factor  in  determining  the  total  cost  than  is  the  number 
of  kilowatt  hours  sent  out.'* 

A  transmission  and  transformation  loss  of  energy  amounting  ta 
12  per  cent  was  held  to  be  a  reasonable  charge  against  operating 
expenses  of  an  electric  company.  Be  Calumet  Service  Co.  (Wis.) 
U-2177,  Aug.  6,  1921. 

lil.  Factors  affecting  reaaonahlenesa* 

a.  Adequacy  of  service. 

In  Be  Eeople's  Independent  Teleph.  Co.  Sept.  28,  1921,  the 
Minnesota  Commission  conditioned  an  increase  in  telephone  rates 
upon  the  utility's  placing  the  plant  in  good  condition  and  fumishing^ 
satisfactory  service. 

In  Be  Willow  Eiver  Teleph.  Co.  Sept.  28,  1921,  the  Minnesota 
Commission  conditioned  an  increase  in  telephone  rates  upon  the 
company's  placing  the  plant  in  good  condition  and  furnishing  satis- 
factory service. 

5.  Overbuilding  and  duplication. 

In  Be  New  Jersey  &  P.  Traction  Co.  Aug.  19,  1921,  the  New 
Jersey  Commission,  after  fixing  the  rates  for  an  interurban  railway^ 
said :  ^*While  this  return  is  not  as  high  as  the  valuation  of  its  prop- 
erty might  justify  under  present  day  conditions  if  it  were  operating 
in  a  noncompetitive  field,  it  is  suflBciently  high  to  enable  the  com- 
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pany  to  pay  its  operating  expenses  and  yield  what,  in  the  Board's 
judgment,  is  a  fair  return  upon  valuation,  particularly  in  view  of 
the  fact  that  this  company  entered  into  a  field  already  for  the  greater 
part  covered  by  a  traction  company.  It  would  be  unreasonable  to 
compel  the  public  to  pay  a  rate  of  return  at  present  day  rates  of 
interest  uppn  unlimited  duplication  of  facilities." 

A  telephone  company  with  a  claimed  valuation  exceeding  the  usual 
value  per  telephone  by  nearly  100  per  cent,  on  account  of  a  large 
amount  of  underground  construction,  was  refused  a  full  return  upon 
its  investment,  since  that  would  mean  the  establishment  of  pro- 
hibitive rates.  JRe  People's  Teleph.  Co.  (S.  D.)  Order  No.  771, 
April  21,  1921. 

c,  Maintenanoe  of  credit* 

In  Re  Omaha  &  C.  B.  Street  R.  Co.  Application  No.  3539,  Sepi 
6,  1921,  the  Nebraska  Commission  stated  that  a  street  railway  com- 
pany, if  it  maintains  its  credit,  must  at  least  pay  the  interest  on  its 
outstanding  bonds  and  it  should,  if  its  general  credit  is  to  be  sus- 
tained be  able  to  pay  the  dividends  on  its  preferred  stock,  since  this 
is  essential  to  the  continuation  of  good  service  and  is,  therefore,  a 
matter  in  which  the  public  is  vitally  concerned. 

d.  Le€iBed  utUitiee, 

In  Re  Osceola  Teleph.  Co.  Case  No.  3000,  July  28,  1921,  the 
Missouri  Commission  held  that  it  was  not  empowered  with  the  right 
to  provide  a  return  to  the  owner  of  a  telephone  plant  and  also  a 
return  to  a  lessee,  but  that  the  application  should  be  treated  as  being 
filed  by  the  owner  and  not  the. lessee. 

e.  Beasondblenesa  as  a  whole. 

In  Re  Water,  Light  &  Transit  Co.  Cases  Nos.  2898,  2899,  Aug. 
30,  1921,  the  Missouri  Commission  said :  "As  a  general  proposition 
in  a  rate  investigation,  each  plant  should  be  considered  separately, 
joint  investments  and  operating  e:^penses  being  allocated  and  the 
rates  for  each  plant  fixed  so  as  to  produce  a  fair  return  on  the  in- 
vestment in  that  particular  plant.  In  the  absence  of  information 
permitting  of  such  allocation  it  may  sufiice  to  fix  rates  which  will 
produce  a  reasonable  return  on  the  combined  plants,  with  the  pro- 
viso that  the  rates  for  either  plant  shall  be  reasonable  by  comparison 
with  rates  at  oth^r  localities  of  like  size  and  similarly  situated.*' 

Two  natural  gas  plants  belonging  to  the  same  company  were  con- 
sidered together  for  the  purpose  of  fixing  rates,  it  being  shown 
that  more  than  half  of  the  total  gas  produced  by  one  plant  was  fur- 
nished to  the  other  and  that  there  was  no  disparity  in  the  net  earn- 
ings of  each  plant.  Re  Charleston-Dunbar  Natural  Gas  Co.  (W. 
Va.)  Case  No.  1097,  May  27,  1921. 
P.U.R.1921B. 
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/.  Emergency  relief. 

Increased  eleetrie  rates  were  iJlowed  a  distributing  company  in 
order  to  compensate  for  increased  wholesale  rates.  Be  Wabash  Val- 
ley Electric  Co.  (Ind.)  No.  5943,  April  30,  1921. 

In  Ee  ISTappanee  Utilities  Co.  No.  6024,  July  30, 1921,  the  Indiana 
Commission  allowed  an  electric  utility  to  increase  its  rates  in  order 
to  secure  sufficient  funds  to  pay  the  interest  on  preferred  stock  and 
make  necessary  retirements  thereof. 

In  Ee  Peoples  Service  Co.  No.  5560,  Sept.  26,  1921,  the  Indiana 
Commission  dispensed  with  the  valuation  of  a  gas  plant  when  it 
appeared  that  the  present  rates  would  not  pay  operating  expenses, 
depreciation,  and  a  fair  return  on  the  value  of  the  property  as  fixed 
five  years  before. 

rr.  Amount  of  return  allowed  particular  utUitiea* 
a.  Electricity. 

A  return  of  8  per  cent  is  reasonable  for  an  electric  utility.  Be 
Wabash  VaUey  Electric  Co.  (Ind.)  No.  5943,  April  30,  1921. 

A  return  of  6  per  cent  was  allowed  an  electric  utiliiy.  Be  Lisbon 
Electric  Light  &  P.  Co.  (N.  D.)  Case  No.  1610,  May  19,  1921. 

An  electric  company  was  allowed  an  annual  return  of  8  per  cent 
on  the  value  of  its  property.  Eailroad  Comrs.  v.  Hughes  Electric 
Co.  (N.  D.)  Case  No.  1683,  May  31,  1921. 

An  electric  company  was  allowed  an  annual  return  of  7  per  cent. 
Be  Durand  Light  &  P.  Co.  (Wis.)  11-2430,  July  19,  1921. 

An  electric  company  was  allowed  an  annual  return  of  8  per  cent. 
Be  Calumet  Service  Co.  (Wis.)  U-2177,  Aug.  5,  1921. 

In  Tomah  v.  Tomah  Light  &  P.  Co.  U-2-l:15,  Aug.  16,  1921,  the 
Wisconsin  Commission  allowed  an  electric  company  a  return  of  8 
per  cent. 

5.  Electricity  and  water. 

In  Be  Water,  Light  &  Transit  Co.  Cases  Nos.  2898,  2899,  Aug. 
30,  1921,  the  Missouri  Commission  allowed  a  combined  water  and 
electric  utility  11  per  cent  for  depreciation  and  return. 

o.  Oas. 

A  return  of  8  per  cent  was  held  reasonable  for  a  gas  company. 
Connell  v.  Adirondack  Power  &  Light  Corp.  (N.  Y.  2d  Dist.)  Cases 
Nob.  7633,  7638,  April  14,  1921. 

d.  Natural  gaa, 

A  natural  gas  company  was  allowed  to  earn  a  return  of  8  per 
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cent  upon  the  fair  value  of  its  investment.    Be  Charleston-Dunbar 
Natural  Gas  Co.  (W.  Va.)  Case  No.  1097,  May  27,  1921. 

e.  Street  raUufaye. 

A  return  of  7  per  cent  on  the  fair  value  of  a  street  railway  prop- 
erty was  held  to  be  reasonable.  Allied  Printing  Trades  Council  ▼• 
Scranton  B.  Co.  (Pa.)  Complaint  Docket  Nos.  1668,  et  al.  April 
11,  1921. 

f.  Telephones, 

In  Ee  Morgan  Teleph.  Co.  U-2561,  Oct.  27,  1921,  the  Wisconsin 
Commission  allowed  a  telephone  company  a  return  of  8  per  cent. 

F.  Dividends, 

In  Re  Tri-County  Mut.  Teleph.  Co.  Order  No.  4678,  Sept.  16, 
1921,  the  South  Dakota  Commission,  in  authorizing  increased  tele- 
phone rates,  said :  **It  has  been  the  custom  of  the  company  to  pay 
dividends  regardless  of  its  financial  condition  or  the  physical  condi- 
tion of  the  property.  The  Board  cautions  the  management  of  the 
ccrmp'&ny  to  pay  no  dividends  until  after  all  operating  expenses  and 
taxes  have  been  paid,  operating  expenses  to  include  a  proper  allow- 
ance to  cover  depreciation — ^the  amount  so  set  aside  to  be  carried 
in  a  depreciation  fund  and  handled  in  accordance  with  the  instruc- 
tions contained  in  the  uniform  system  of  accounts  promulgated  by 
this  Board,  and  if  any  surplus  is  still  available,  such  surplus  may 
be  used  in  the  payment  of  dividends  or  in  the  establishment  of  a 
building  fund.*' 

VI.  Confiscation^ 

In  Hygienic  Ice  &  Coal  Co.  v.  Colorado  &  S.  B.  Co.  Case  No.  202, 
Decision  No.  468,  Aug.  6,  1921,  the  Colorado  Commission,  said,  in 
regard  to  railroad  rates:  "A  service,  such  as  this,  is  worth  to  the 
community  receiving  it,  its  actual  operation  cost,  plus  reasonable 
expense  of  upkeep  and  betterment,  plus  a  fair  return  on  the  capital 
invested  in  the  enterprise.  Anything  less  is  confiscation  on  the  part 
of  the  public;  anything  more  is  confiscation  as  against  the  public.*' 

In  Be  Farmers  Union  Teleph.  Co.  Application  No.  4350,  Oct.  27, 
1921,  the  Nebraska  Commission,  in  granting  an  application  by  a 
telephone  company  for  a  redtiction  in  rates  on  account  of  loss  of 
subscribers,  said:  'The  owners  of  public  utility  properties  can 
voluntarily  do  what  the  Commission  cannot,  under  the  law  require 
them  to  do,  that  is,  to  waive  the  right  to  a  fair  return  on  their  prop- 
erty. Whether  this  is  an  advisable  thing  to  do  is  always  a  question,, 
for,  where  dividends  are  sacrificed  whenever  an  emergency  arises  it 
renders  more  improbable  the  sale  of  additional  stock  for  better- 
ments which  may  later  be  necessary/^ 
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OREGON  PUBIilO  SERVICB  COMMISSION. 

EB  OREGON"  STATE  HIGHWAY  COMMISSION. 
[U-F-363,  P.  8.  C.  Or.  Order  No.  744.] 

Electricity  —  Telegraphs  ^  Telephones  ^  Inductive  interference. 

An  application  by  a  State  Highway  Commission  for  an  order  to 
compel  the  joint  user  of  poles  by  a  telephone  and  telegraph  company, 
based  chiefly  upon  aesthetic  considerations,  was  refused  as  impractic- 
able and  unreasonable  because  of  danger  from  inductive  interference, 
or  in  case  this  objection  were  obviated,  because  of  financial  difficul- 
ties of  reconstruction  and  probable  injury  to  pavement  from  the  blaat- 
ing  of  rock,  which  would  be  necessary  in  such  reconstruction. 


Commissions  —  Jurisdiction  —  Public  highways  —  Telephones  and 
telegraphs. 

Discussion  of  the  jurisdiction  of  the  Oregon  Commission  to  r^^^- 
late  telephone  and  telegraph  companies  occupying  public  highways,  p. 
815. 
Electricity  —  TelegrapUs  —  Telephones  —  Joint  tiser  of  pole. 

Discussion  of  the  Oregon  statute  conferring  power  upon  the  Com- 
mission to  require  common  user  of  poles,  p.  816. 
Electricity  —  Inductive  interference  —  Telephones  —  Telegraphs. 

Discussion  of  inductive  interference  and  the  dangers  incident  to 
joint  use  of  poles  for  high  voltage  telegraph  wires  and  for  telephone 
wires,  p.  818. 
Poles  —  Telephones  and  telegraphs  —  Aesthetic  consideration. 

Discussion  of  the  construction  of  telephone  and  telegraph  pole  lines 
in  such  a  way  as  to  avoid  interference  with  the  scenic  attraction  of  a 
highway,  p.  820. 
Commissions  —  Jurisdiction  —  Pole  lines  —  Aesthetic  consideration. 
Statement  that  the  Oregon  Commission  has  no  authority  to  regu- 
late public  utilities  in  the  interest  of  conservation  of  scenic  beauty, 
p.  822. 
Commissions  —  Jurisdiction  —  Interference  with  corporate  judff-. 
ment. 

Statement  that  a  Commission  is  not  called  upon  to  manage  or 
operate  public  utilities  or  to  substitute  its  judgment  in  place  of  the 
judgment  of  those  whose  money  is  invested  in  public  servioe,  p.  822. 
Commissions  —  Ineffecttuil  orders  —  Lack  of  jurisdiction. 

Statement  that  an  ineffectual  order  is  no  order  at  all,  and  that  a 
complaint  not  within  the  jurisdiction  of  a  Commission  should  be  dis- 
missedf  p.  822. 

(CoBET,  Commissioner,  dissents.) 
[September  14,  1921.] 

Appuoation  for  an  order  requiring  the  joint  user  of  poles  by 
telephone   and   telegraph   companies;    application   denied   and 
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telegraph  companies  ordered  to  discontinue  construction  pend- 
ing a  conference  looking  to  the  adoption  of  plans. 

Appearances:  For  the  Hi^way  Commission:  J.  M.  Devers, 
John  B.  Teon,  W.  D.  Clarke;  for  Postal  Telegraph-Cable  Co.: 
Alfred  A.  Hampson,  H.  E.  Patton,  A.  B.  Richards,  J,  J.  Lynch ; 
for  The  Pacific  Tel.  and  TeL  Co,:  Omar  C.  Spencer,  D.  P. 
FuUerton,  C.  Whitmore. 

By  the  Commission:  Primarily,  this  Commission  is  without 
jurisdiction  to  grant  franchises  to  utilities  for  use  of  the  public 
highways  and  in  the  matter  under  consideration,  the  right  of 
the  Postal  Company  to  occupy  the  highway,  if  right  exists,  was 
obtained  from  sources  other  than  through  this  Commission,  and 
by  virtue  of  law,  N^^ational  or  State,  beyond  the  power  of  this 
body  to  either  revoke,  modify,  extend  or  change. 

Unquestionably  Section  6036  Oregon  Laws  authorizes  this 
Commission  to  require  a  utility  to  furnish  adequate  wnd  safe 
service,  and  under  this  authority,  as  early  as  1913,  the  Commis- 
sion issued  general  regulations  (Order  U.  F.  56),  governing 
overhead  and  undergroimd  construction  of  telegraph,  telephone, 
signal,  trolley  and  power  lines  within  Oregon. 

Chapter  217  of  the  Laws  of  1921  empowers  the  Commission 
to  require  utilities  to  construct,  operate  and  maintain  every 
telegraph  and  telephone  line,  etc.,  in  such  manner  as  to  pro- 
tect and  safegiuird  the  health  and  safety  of  employees  and  the 
public  and  to  this  end*,  adopt  or  establish  standards  of  con- 
struction as  may  seem  to  the  Commission  necessary  or  proper 
for  the  "protection  of  the  health  or  safety  of  all  employees 
.  .  .  or  the  public;^'  but  certainly  in  the  instant  case^  as 
presented,  neither  of  these  sections  apply. 

The  question  before  the  Commission  is  not  one  of  hazardous 
construction  wherein  the  lives  of  employees  or  the  people  may 
be  jeopardized,  but  rather  what  might  be  termed  an  ^^aedthetio 
question,"  i.  e.,  that  the  pole  line  of  the  Postal  Company  inter- 
feres with  and  detracts  from  the  scenic  beauty  of  the  lower 
Columbia  Highway;  and  for  this  reason,  it  is  contended  by 
plaintiff  that  common  user  agreement,  should  be  entered  into  and 
the  Postal  Tel^raph  Company  and  The  Pacific  Telephone  Com- 
pany be  required  to  maintain  and  operate  their  respective  oir* 
cuits  between  (}oble  and  Astoria  on  a  single  pole  line. 
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The  following  comnninications,  quoted  in  full,  received  from 
the  County  Commissioners  of  Clatsop  County,  through  which 
the  lower  Columbia  River  Highway  runs,  and'  from  the  Port  of 
Astoria  Commissioners,  are  self-explanatory. 

[Communications  omitted.] 

Section  6037  provides  in  part  that: 

'^Every  public  utility  .  .  .  having  .  .  .  poles  or 
other  equipment  on,  over  or  under  any  street  or  highway  shall 
for  a  reasonable  compensation  permit  the  use  of  the  same  by  any 
public  utility  whenever  public  convenience  or  necessity  require 
such  use  and  such  u^e  will  not  result  in  irreparable  injury  to 
the  owner  or  other  users  of  such  equipment,  nor  in  any  stib- 
stantial  detriment  to  the  service  to  be  rendered  by  such  owners 
or  other  users." 

"In  case  of  failure  to  agree  upon  such  use  or  the  conditions 
or  compensation  for  such  use,  any  public  utility  or  any  per- 
son, association  or  corporation  interested  may  apply  to  the  Com- 
mission and  if  after  investigation  the  Commission  shall  ascer- 
tain that  public  convenience  or  necessity  require  such  use  and 
that  it  would  not  result  in  irreparable  injury  to  the  owner  or 
other  user  of  such  equipment,  it  shall  by  order  direct  that  such 
use  be  permitted,  and  prescribe  reasonable  conditions  and  com- 
pensations for  such  joint  use.     .    •     •'' 

Section  6037  authorizing  the  Commission,  within  limitations, 
to  require  common  user  of  poles,  is  a  part  of  the  general  act  of 
1912,  passed  at  a  time  when  highway  development,  as  we  now 
understand  it,  was  in  its  infancy,  and  the  application  of  this 
section  to.  the  theory  adopted  by  the  Highway  Commission  in 
its  complaint  appears  somewhat  inconsistent. 

It  seems  not  unreasonable  to  assume  that  the  section  referred 
to,  was,  among  other  things,  designed  to  permit,  for  a  reason- 
able compensation,  one  utility  to  use  the  facilities  (poles^  con- 
duits) of  another;  to  avoid  a  multiplicity  of  poles  in  congested 
areas,  such  as  in  cities;  to  eliminate  constant  tearing  up  of 
streets  by  the  construction  of  sufficiently  sized  conduits  to  ac- 
commodate all  necessary  cables  and  to  prevent  the  monopoly  of 
streets,  and  highways,  by  one  utility  to  the  exclusion  or  disad* 
vantage  of  another,  affording  like  or  different  service. 

It  is  very  probable  that  the  underlying  theory  for  the  adop- 

P.U.R1921E. 


Digitized  by 


Google 


RE  OREGON  STATE  HIGHWAY  COMMISSION.  817 

tion  of  the  section  was  to  eliminate  duplicate  investment  (capi- 
tal expenditures)  that  the  benefits  derived  therefrom,  might  ac- 
crue to  the  patron  of  the  utilities  involved,  although  this  section 
carries  not  only  the  restriction  of  ^'reasonable  compensation/' 
but  the  additional  provisos  that,  neither  'irreparable  injury" 
nor  "substantial  detriment*^  to  the  service  rendered,  must  re- 
sult 

The  lower  Columbia  River  Highway  is  a  paved  road  located 
between  Portland  (Multnomah  County  Line)  and  Astoria  and 
is  generally  used  by  both  commercial  and  pleasure  vehicles,  a 
considerable  portion  of  which  is  fairly  comparable  with  any 
highway  built  through  the  more  unsettled  territory  of  our  Ore- 
gon Country,  However,  certain  sections  are  particularly  noted 
for  their  unrivalled  scenic  value  and  as  such  contribute  to  the 
pleasure  of  tourists  and  our  inhabitants^  and  are  a  distinct 
asset  to  the  State. 

The  Pacific  Telephony  and  Telegraph  Company,  within  the 
past  few  years  have,  with  the  consent  of  the  Highway  Commis- 
sion, built  a  pole  line,  designed  for  their  present  and  reasonable 
future  needs  upon  the  highway  right  of  way  between  Portland 
and  Astoria.  This  lead  is  constructed  of  25  foot  poles  and  be- 
tween Portland  and  Goble  follows  generally  the  right  hand  or 
river  side  of  the  highway,  thereafter  crossing  and  keeping  to 
the  left  or  mountain  side  of  the  highway,  except  in  such  instances 
as  they  locate  upon  their  private  right  of  way,  or  have  crossed 
from  one  side  to  the  other  to  avoid  interference  with  future 
highway  plans,  at  the  request  of  that  Department. 

The  proposed  Postal  Company  pole  line  leaving  Portland  fol- 
lows the  railroad  right  of  way  of  the  Spokane,  Portland  and 
Seattle  Company  to  Goble,  and  thereafter  to  Astoria  (the  latter 
ten  miles  being  completed)  is  generally  upon  the  right  hand  or 
river  side  of  the  lower  Columbia  Highway  right  of  way,  which 
location  as  projected,  will  at  various  points,  if  completed,  in- 
terfere with  and  prove  detrimental  to  the  scenic  attractions  of 
the  highway  proper.  The^  Postal  lead  is  of  very  inferior  con- 
struction, as  compared  with  the  Pacific  Company's,  the  poles 
being  short  and  of  roughly  split  cedar,  having  more  the  ap- 
pearance of  oversized  fence  posts,  rather  than  telegraph  poles. 

In  addition  to  the  Pacific  Company's  pole  line  and  the  pro- 
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jected  lead  of  ihe  Postal  Company^  there  are  at  not  Infrequent 
intervals  the  pole  lines  of.  power  companieft,  local  telephone  utili- 
ties and  farmer  line  telephone  companies  along  and  on  each 
side  of  the  highway  to  the  extent  in  instances  at  least  of  five 
or  six  pole  lines  on  or  in  the  immediate  vicinity  of  the  highway. 

In  places  the  right  of  way  of  the  S.  P.  &  S.  Railroad  carry- 
ing the  Western  Union  Poles  as  well  as  its  own,  adjoins  or  is  in 
proximity  to  the  highway  right  of  way,  and  it  therefore  appears 
at  this  time  and  in  consideration  of  these  facts,  that  it  is  not 
illogical  to  assume  that  certain  portions  of  the  highway,  while 
attractive  in  and  of  itself,  has  no  pronounced  scenic  attraction 
in  immediate  connection  therewith^  which  statement  may  be 
borne  out  in  part  by  the  fact  that  with  the  consent  of  the  Hi^- 
way  Department,  a  power  line  has  been  permitted  to  occupy  the 
river  side  of  the  highway  at  a  point  below  Bainier  for  a  diatance 
in  excess  of  a  mile,  and  at  other  places  apparently  no  attempt 
has  been  made  to  restrict  or  cause  the  removal  of  pol^,  which 
at  least  in  instances  have  been  abandoned  in  so  far  as  utility  pur- 
poses are  concerned. 

The  Commission  is  interested  and  eonoemed  in  the  conserva- 
tion of  the  scenic  attractions  of  our  State  and  especially  along 
the  highways,  but  we  are  expressly  authorized  by  law  to  require 
adequate  and  safe  service  at  reasonable  rates,  and,  the  issues 
involved  in  the  present  matter  are  somewhat  incompatable.  The 
requirement  that  the  Postal  Company  enter  into  joint  user 
agreement,  and'  occupy  the  lead  of  The  Pacific  Company  be- 
tween Goble  and  Astoria  presents  the  following  physical  oper- 
ating, and  financial  difficulties: 

The  Pacific  lead  is  constructed  of  25  foot  poles  carrying  one, 
two  and  three  cross  arms  with  a  capacity  of  10  wires  each  and 
additional  cross  arms  can  not  be  added  without  generally  im- 
pairing the  required  clearance  of  the  lower  lines  from  the 
ground. 

The  Postal  Company  intends  establishing  what  is  known  aa 
quadruplex  service,  normally  requiring  energy  of  approximate- 
ly 300  volts,  which  however,  occasionally  increases  to  more 
than  600  volts.  This  voltage,  under  governing  regulations,  re- 
quires a  separation  between  cross  arms  of  four  feet  and  could 
not  be  accommodated  on  the  present  Pacific  lead.    High  voltage 
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«ven  with  the  high  frequency  as  in  this  instance,  is  hazardous 
and  used  on  the  same  pole  with  telephone  wires,  would  operate 
to  endanger  not  only  the  lives  of  linemen,  but  of  telephone  users 
iis  well. 

Wires  carrying  the  higher  voltage  must  have  a  greater  tensile 
strength  and  good  practice  requires  that  they  be  above  the  tele- 
phone lines ;  this  again  is  impracticable  in  this  case,  as  a  conse- 
■quence  of  which  proper  construction  would  require  the  removal 
of  the  present  telephone  wires  and  the  substitution  therefore  of 
a  larger  wire  in  lieu  thereof. 

Inductive  interference,  more  pronounced  in  the  higher  volt- 
ages, would  undoubtedly  cause  transmission  difficulties  and  im- 
pairment of  telephone  service  would  follow. 

Inspection  of  the  highway,  full  consideration  of  all  the  testi- 
mony and  the  attendant  facts  leads  only  to  the  conclusion  that 
it  is  impracticable  and  unreasonable  to  require  the  Postal  Com- 
pany to  occupy  the  Pacific  lead,  as  at  present  constructed,  and 
if  the  s(dution  of  the  problem  presented  depends,  entirely  upon  a 
common  user  as  between  the  companies  mentioned,  then  there 
is  no  alternative  than  to  order  the  substitution  of  longer  poles  on 
the  Pacific  lead  in  lieu  of  the  25  foot  length  as  at%present,  which 
as  a  matter  of  fact,  is  equivalent  to  the  practical  abandonment 
of  the  present  line  (poles  and  wires)  and  the  construction  of  a 
new  lead,  designed  to  efficiently  care  for  the  two  services. 

As  heretofore  shown,  the  Pacific  construction  is  far  superior 
to  that  of  the  Postal  and  the  later  company,  contrary  to  general 
opinion,  could  build  its  own  lead  between  Goble  and  Astoria 
for  a  less  amount  than  would  be  equitably  required  to  en4;er  into 
joint  user  agreement  with  the  Pacific. 

Further,  under  the  last  hypothesis,  the  only  feasible  one, 
namely  the  reconstruction  of  the  present  Pacific  lead,  both  the 
Postal  and  Pacific  Companies  would  face  materially  increased 
capital  expenditures  which  additional  burden  would  fall  upon 
their  respective  patrons,  without  the  compensatory  feature  of 
improved'  service,  if  in  fact  the  same  did  not  actually  retrograde, 
due  to  causes  heretofore  noted. 

Finally,  dismissing  for  the  moment,  all  operating,  service,  and 
financial  difficulties,  reconstruction  of  the  present  Pacific  lead, 
setting  new  and  longer  poles,  would  in  numerous  instances  re- 
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quire  blasting,  and  the  rock  formation  is  such  that  where  the 
pole  is  adjacent  to  the  highway  paving,  as  frequently  happens, 
lie  pavement  would  be  injured,  thereby  not  only  creating  an 
additional  expense,  but  inconveniencing  the  travelling  public  as 
well. 

From  a  review  of  the  entire  record  and  all  matters  and  things 
in  connection  therewith  and  pertinent  thereto,  the  Commission 
has  no  alternative  than  to  hold  that  the  requirement  that  the 
Postal  and  Pacific  Companies  enter  into  joint  user  agreement, 
is  impracticable  and  unreasonable  and  not  such  as  is  warranted 
either  in  fact  or  in  law  and  it  follows  that  the  complaint  of  the 
Highway  Department  in  this  respect,  should  be  denied. 

Notwithstanding  our  inability  to  equitably  and  legally  re- 
quire joint  user  as  between  the  two  companies  named ;  the  Com- 
mission points  out  that  the  conclusion  reached  in  this  instance, 
is  controlled  by  the  facts,  and  that  difficulties  encountered  in 
this  particular  situation  might  not  obtain  under  different  cir- 
cumstances; for  instanqe,  impairment  of  service  might  more 
readily  be  overcome,  as  between  two  telegraph  or  telephone  com- 
panies occupying  the  same  lead,  than  between  a  telegraph  and  a 
telephone  company;  also,  other  factors  of  importance  in  this 
case  might  be  negligible  under  different  conditions. 

Unquestionably  the  pole  line  of  the  Postal  Company  as  con- 
templated, will  be  detrimental  to  the  scenic  attractions  of  certain 
portions  of  the  lower  Columbia  River  Highway,  but  it  appears 
that  a  solution  of  the  problem,  as  at  present  existing,  can  best 
he  secured  through  negotiations  between  the  Highway  Depart- 
ment and  the  Postal  Company. 

Conferences  have  heretofore  been  held  and  beneficial  results 
secured,  and  in  this  instance,  it  was  stated  by  representative  of 
the  Postal  Company,  at  the  time  of  inspection  of  the  highway, 
that  every  effort  would  be  made  by  his  company  to  avoid  inter- 
ference with  the  scenic  attraction  of  the  highway.  The  Com- 
mission therefore  recommends  that  a  consistent  effort  be  made 
by  Highway  and  Postal  engineers  to  establish  a  route  that  will 
avoid  the  necessity  for  placing  poles  on  the  river  side  of  the 
scenic  portions  of  the  highway ;  further,  it  is  recommended  that 
a  more  substantial  round  pole  of  neater  appearance  be  substi- 
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tuted  and  that  the  split  poles  be  reserved  for  service  on  other 
than  principal  highways. 

FINDINGS. 

Based  on  the  foregoing  matters  and  things,  the  Commission 
finds: 

1.  That  the  type  of  pole  line  proposed  to  be  constructed  by 
the  Postal  Telegraph-Cable  Company  between  Goble  and  As- 
toria, while  it  may  be  suitable  for  their  purposes,  is  not  such  as 
would  be  in  harmony  with  the  lower  Columbia  River  Highway 
along  which  it  is  proposed  to  be  constructed  and  that  the  plans 
therefor  should  be  so  revised  and  changed'  as  to  provide  for  con- 
struction more  in  accord  with  the  general  policy  of  highway  de- 
velopment in  the  State  of  Oregon. 

2.  That  the  facts  disclosed  by  the  record  in  this  case  are  not 
such  as  to  permit  this  Commission  to  require  a  common  user  of 
facilities  as  beteen  The  Pacific  Telephone  and  Telegraph  Com- 
pany and  the  Postal  Telegraph-Cable  Company,  as  prayed  for 
in  the  application  herein. 

OBDEB. 

Based  on  the  statement,  findings  and  record  herein,  It  is 
hereby  ordered  that  that  part  of  the  application  herein  relative 
to  the  common  user  of  facilities  by  and  between  The  Pacific 
Telephone  and  Telegraph  Company  and'  the  Postal  Telegraph 
■Cable  Company  be  and  it  hereby  is  denied. 

It  is  further  ordered  that  the  Postal  Telegraph-Cable  Com- 
pany desist  from  continuing  the  construction  of  the  pole  line  as 
contemplated  between  Goble  and  Astoria  upon  the  highway  here- 
in referred  to,  pending  conference  with  the  State  Highway  Com- 
mission, looking  to  the  adoption  of  plans  of  construction  in  ac- 
cordance with  the  spirit  of  the  suggestions  heretofore  and  herein 
made. 

Dated  at  Salem,  Oregon  this  14th  day  of  September,  1921. 

Public  Service  Conmiission  of  Oregon,  By  Fred  A.  Williams, 
Fred  G.  Buchtel,  Conmiissioners. 

Corey,  Commissioner: 
I  dissent. 

I  do  not  wish  to  dignify  these  few  utterances  by  calling  them 
an  opinion.    The  time  at  my  disposal  and  the  urgent  conditions 
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now  controlling  (the  tmemployment  of  two  construction  crews; 
during  the  past  three  weeks  awaiting  the  final  disposal  of  this 
case),  precludes  anything  but  the  briefest  summary  of  my  views. 

Section  8,  Chapter  279,  authorizes  this  Commission  to  order 
the  joint  use  of  facilities  in  case  the  utilities  themselves  fail  to 
agree  upon  such  use,  or  the  conditions  or  compensation  for  such 
use,  and  then  only  when  public  necessity  and  convenience  re- 
quires such  use,  and  such  use  would  not  result  in  irreparable  in- 
jury to  the  owner  of.  the  equipment. 

Scenic  beauty,  while  pleasing  to  the  eye,  is  neither  a  public 
necessity  or  convenience. 

Chapter  217,  Laws  of  1921,  gives  the  Public  Service  Com- 
mission power,  after  a  hearing,  to  r^ulate  the  construction  of 
telephone  and  electric  lines  in  the  interest  of  public  health  and 
safety. 

Scenic  beauty  is  not  necessary  to  the  conservation  of  public 
health  or  safety.  I  believe  neither  of  these  laws  are  broad 
enough  to  cover  the  matter  here  in  question. 

I  am  unable  to  find,  in  the  Public  Utility  Act,  any  intent  of 
the  L^slature  that  we  should  have  power  to  regulate  publia 
utilities  in  the  interest  of  conservation  of  scenic  beauty. 

Our  jurisdiction  runs  only  to  rates  and  service,  and  as  the 
act  provides,  the  word  "service^*  is  to  be  used  in  its  broadest 
sense  so  as  to  include  equipment  and  facilities. 

Neither  are  we  called  upon  to  manage  or  operate  public  utili- 
ties, or  to  substitute  our  judgment  in  such  matters  for  the  judg- 
ment of  those  whose  money  is  invested  in  the  public  service. 

I  firmly  believe  that  some  tribimal  of  the  state  should  have 
jurisdiction  to  conserve  the  scenic  beauty  of  our  wonderful  high- 
ways, but  merely  because  of  that  belief,  I  do  not  feel  warranted 
in  arbitrarily  assuming  jurisdiction.  The  question  whether  the 
power  to  regulate  should  be  so  far  extended  by  construction  as 
to  make  the  Commission  a  supervising  architect  in  connection 
with  utility  construction,  is  at  least  debatable.  It  brings  up  an 
interesting  question  as  to  how  far  aesthetics  are  necessarily  in- 
cluded in  the  term,  "Keasonably  good  service." 

As  the  Public  Service  Commission  has  no  power  not  con- 
ferred upon  it  by  statute,  and  its  acts,  to  be  valid,  must  be  in. 
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their  nature  judicial,  and  the  further  reason  that  an  ineffectual 
order  is  no  order  at  all,  the  complaint  should  be  dismissed. 

Note. — Electricity. 

In  Re  Central  Illinois  Pub.  Service  Co.  No.  11126,  Dec.  22,  1920, 
the  Illinois  Commission  authorized  an  electric  company  to  contract 
for  power  at  a  higher  rate  than  formerly  paid,  in  order  to  secure 
power  from  a  more  dependable  source  than  the  source  for  which  it 
had  been  paying  a  lesser  rate. 

In  Public  Utilities  Commission  v.  Springfield  Gas  &  E.  Co.  No. 
11656,  June  28,  1921,  the  Illinois  Commission  ordered  an  electric 
company  to  comply  with  Commission  rules  regarding  the  grounding 
of  secondary  circuits,  stating  that:  ''An  investigation  of  accidents 
from  electrocution  in  this  state  clearly  indicates  that  a  large  number 
of  fatalities  and  less  serious  accidents  have  occurred  in  the  last  few 
years  through  failure  of  electric  utilities  to  properly  ground  second- 
ary circuits.'* 

The  Nebraska  Commission  must  consider  the  rights  of  previous 
utilities  owning  wires  along  the  highway  over  and  beyond  assessing 
the  expense  of  the  removal  of  one  of  them  to  make  way  for  a  third 
company.  Ee  Nebraska  Power  Co.  Application  No.  4478,  Feb.  14, 
1921. 

Overbuilding  of  telephone  and  telegraph  lines  by  a  high  tension 
power  line  should  not  be  permitted.    Ibid. 

A  power  company  will  not  be  permitted  to  erect  a  high  tension 
line  on  a  highway  when  it  would  necessitate  the  removal  of  a  tele- 
phone or  telegraph  line  at  great  cost,  if  there  is  an  alternative  route 
available,  the  cost  of  which  would  not  be  excessive.    Ibid. 


PENNSYIiVAXIA  PUBMC  SERVICE  COMMISSION. 

RE  SNYDEB  TOWNSHIP  LIGHT,  HEAT  &  POWEB  COM- 
PANY. 

[Application  Docket  No.  5183-1921.] 

Monopoly  and  competition  —  Occupied  territory  —  Inadequate  aerv* 
ice  —  Prior  incorporation. 

An  application  for  the  approval  of  the  incorporation  of  a  public 
servioe  company  for  the  purpose  of  supplying  light,  heat,  and  power 
by  means  of  electricity,  was  granted,  although  another  company  had 
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beeo  preyiously  incorporated  for  this  purpose,  where  it  appeared  tliat 
the  prior  corporation  had  failed  to  furnish  serrice  and  the  proposed 
corporation  had  ample  facilities  for  rendering  service. 

[September  12,  1921.] 

Application  for  the  approval  of  the  incorporation  of  a  pub- 
lic utility;  granted. 

By  the  Commission :  This  is  an  application  for  approval  of 
the  incorporation  of  a  public  service  company  for  the  purpose  of 
supplying  light,  heat,  and  power,  by  means  of  electricity,  to  the 
public,  in  the  township  of  Snyder,  Jefferson  county,  Pennsyl- 
vania. 

The  Snyder  Township  Light  &  Power  Company,  a  corpora- 
tion chartered  on  September  19,  1919,  for  the  same  purpose  as 
the  applicant  company,  protests  and  avers  that  it  is  being  pierged 
with  the  DuBois  Electric  Company  and,  when  merged,  will  have 
ample  facilities  to  supply  the  needs  of  the  public  in  its  chartered 
district;  and,  therefore,  that  there  is  no  necessity  for  the  in- 
corporation of  the  proposed  company. 

It  is  the  policy  of  the  Commission,  where  it  is  clearly  estab- 
lished that  an  existing  corporation  is.  furnishing  service  which 
adequately  accommodates  the  public,  to  withhold  approval  of 
incorporation  of  a  second  company.  In  the  present  case,  how- 
ever, a  different  state  of  facts  is  presented.  We  find  from  the 
testimony  that  the  same  interests  which  incorporated  the  pro- 
testant  company,  in  1917,  secured  a  ciiarter  for  the  right  to 
furnish  electric  service  in  the  towTiship  of  Snyder,  aforesaid. 
This  company,  incorporated  in  1917,  furnished  no  service,  and 
its  charter  rights  lapsed  by  reason  of  nonusage.  Since  the  date 
of  its  incorporation,  the  protestant  has  furnished  no  service  in 
its  chartered  district,  nor  has  it  made  any  investigation  to  deter- 
mine whether  there  was  a  demand  for  electric  service  and 
whether  such  service  could  be  profitably  furnished.  It  will 
require  an  expenditure  of,  at  least,  $10,000,  for  the  construction 
of  the  necessary  transmission  line,  to  enable  the  interests  which 
control  the  protestant  to  extend  service  into  Snyder  township, 
and  the  revenue  to  be  derived  does  not  appear  to  warrant  such 
expenditure. 

The  interests  which  control  the  proposed  company  are  persons 
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who  own  and  operate  the  Brockwayville  Light,  Heat  &  Power 
Company,  a  corporation  furnishing  electric'  service  in  the 
borough  of  Brockwayville,  Jefferson  county,  which  borough  is 
situate  in  the  center  of  Snyder  township.  A  large  number  of 
residents  of  Snyder  township  have  asked  the  Brockwayville 
Company  for  service ;  and,  in  order  that  there  can  be  no  question 
of  the  corporate  right  of  this  Brockwayville  Company  to  extend 
its  lines  into  the  township,  the  incorporation  of  the  proposed 
Snyder  Township  Light,  Heat  &  Power  Company  is  desired. 
The  Brockwayville  Light,  Heat  &  Power  Company  has  ample 
facilities  to  supply  all  the  present  needs  of  the  township;  and 
the  service  therein  can  be  furnished  profitably  by  it. 

We  are  convinced  that,  under  the  testimony  in  this  case,  the 
Brockwayville  Company  should  be  given  the  right  and  power  to 
extend  its  lines  and  furnish  service  in  the  township  of  Snyder, 
which  is  contiguous  to  its  chartered  district.  An  order  will, 
therefore,  be  entered,  directing  a  certificate  of  public  convenience 
to  issue,  in  approval  of  the  incorporation  of  the  applicant  com- 
pany, and  beginning  of  the  exercise  of  the  rights,  powers,  and 
privileges  granted  thereby. 

The  Public  Service  Commission  the  Commonwealth  of  Penn- 
sylvania. 

(Signed)  William  D,  B.  Ainey, 

Chairman. 


Note. — ^Monopoly  and  Competition. 

7.  CommiMion  juHsdidUm,  825^ 

II,  Competition  between  railways  and  mptor  huesea,  826* 
III.  Competition  between  motor  busses,  826. 
IV.  Protection  of  established  power  plants,  827. 

y.  Duplication  of  pipe  lines,  827. 
VI.  Invasion  of  telephone  territory,  828. 

I.  Commission  jurisdiction. 

In  Be  Carroll  Taxi  Co.  C.  P.  C.  243,  246-248,  260,  253,  Aug.  9, 
1921,  the  Nevada  Commission  held  that  it  had  jurisdiction  to  issue 
certificates  of  convenience  to  taxicab  drivers  operating  on  call  in 
competition  with  railroads. 
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Ilm  OofnpeHtUm  between  railways  and  motor  Imssea* 

In  Be  Saginaw-Bay  City  B.  Co.  D-1416,  Jnly  21,  1921,  the  Mich- 
igan Commission  stated  that  a  street  railway  shoxdd  be  relieved  from 
jitney  and  automobile  competition,  since  such  competition,  while 
injurious  to  the  railway,  was  not  equipped  or  qualified  to  render 
satisfactory  or  efficient  service. 

In  Be  Eichelberger,  Application  Docket  No.  4524-1921,  June  14, 
1921,  the  Pennsylvania  Commission  stated  that  it  woxdd  not  sanc- 
tion destructive  auto-bus  or  auto-truck  competition  with  trolleys 
or  shortline  railroads  which  have  large  capital  investments  and 
which  for  years  have  been  furnishing  reasonably  regular  and  ade- 
quate service  to  the  public,  since  such  competition  would  curtail  and 
lessen  the  efficiency  and  adequacy  of  service. 

In  Be  Tri-State  Mercantile  Co.  Case  No.  405,  June  8,  1921,  the 
Utah  Commission  held  that  it  could  not  grant  any  privil^^  to 
operate  a  stage  route  in  anticipation  of  a  possible  abandonment  of 
railroad  service,  and  that  to  give  any  conditional  service  as  a  pro- 
priety right  would  be  unlawful. 

In  Be  Slater,  Case  No.  412,  Sept.  1,  1921,  the  Utah  Commission 
said:  ^n  granting  a  certificate  for  an  additional  service  which  is 
competitive  with  the  already  established  carriers,  the  Commission 
b  of  the  opinion  that  it  should  not  be  done  without  a  clear  showing 
of  substantial  and  pressing  necessities,  and  that  a  service  will  be 
rendered  that  gives  an  additional  and  different  service  which  cannot 
be  given  by  those  operating  as  carriers  for  the  public'' 

///.  Competition  between  motor  buose9. 

In  Be  Investigation  of  Service,  Docket  No.  1387-A-504,  Decision 
No.  1381,  Sept.  21,  1921,  the  Arizona  Commission  said :  '^Whether 
or  not  a  motor  vehicle  freight  line  can  be  operated  at  a  profit  is  not 
a  basis  for  a  complaint  by  a  competing  line  seeking  the  cancelation 
of  a  competitor.  The  fluctuating  economic  situation  must  solve  this 
matter  during  the  life  of  a  certificate,  and  this  fiuctuation  is  the 
risk  which  operators  of  common  carriers  must  undertake.*' 

In  Be  Heinz  Motor  Bus  Co.  No.  11611,  Sept.  14,  1921,  the  Illi- 
nois Commission,  in  approving  an  application  for  a  certificate  of 
convenience  and  necessity  to  operate  a  motor  bus  line,  notwithstand- 
ing the  objections  of  another  company  rendering  a  like  service,  said: 
'*When  a  public  utility  is  serving  a  district  under  conditions  which 
amount  to  a  monopoly  and  declines  or  omits  to  extend  its  service  to 
additional  territory  until  one  year  after  a  request  has  been  made  for 
service  and  until  another  engages  in  competition  with  it  and  such 
other  public  utility  serves  the  additiond  territory,  and  when  it 
appears,  as  it  does  here,  that  the  public  will  be  greatly  convenienced 
and  that  a  necessity  exists  for  such  service,  the  Commission  will 
P.U.R.1921E. 
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giant  additional  and  other  certificates  of  convenience  and  necessity 
and  authority  to  other  public  utilities  to  operate  motor  yehicles 
over  the  same  route  provided  the  public  will  be  permanently  bene- 
fited/' 

In  Be  Belleville-Scott  Field  Motor  Bus  Co.  No.  11468,  Oct.  6, 
1921,  the  Illinois  Commission,  in  approving  an  application  for  a 
-certificate  of  convenience  and  necessity  to  operate  a  motor  bus  line, 
notwithstanding  the  objection  of  a  company  operating  a  similar 
service,  said:  *^When  a  public  utility  is  serving  a  district  under 
•conditions  wlueh  amount  to  a  monopoly  and  such  public  utility 
omits  to  extend  its  service  to  additional  territory  where  a  necessity 
for  such  service  exists  and  when  the  public  will  be  permanently 
benefited  and  there  is  no  substantial  injustice  to  any  of  the  parties 
the  public  utility  which  was  first  to  enter  the  field  and  which  omitted 
to  extend  its  facilities  to  embrace  such  additional  territory  should 
not  be  heard  to  complain  of  the  effect  upon  its  revenue  because  an- 
other public  utility  which  is  willing  to  furnish  the  necessary  con- 
veniences is  granted  a  certificate  of  convenience  and  necessi^  and 
authority  to  operate.*' 

In  Re  Olson  &  Word,  C.  P.  C.-256,  Sept!  19,  1921,  the  Nevada 
Commission,  in  denying  an  application  for  a  certificate  of  convenience 
to  operate  an  auto  stage  over  a  route  which  was  covered  by  a  former 
occupant,  said:  **Where  no  other  reason  for  preference  appears, 
priority  is  an  element  to  be  considered,  and  the  investment  which 
Mr.  Boberti  may  have  made  relying  on  his  certificate  of  public  con- 
venience and  necessity  is  entitled  to  protection.'* 

IV,  Protection  of  established  power  plants. 

In  Re  Cox,  Case  No.  1709,  June  29,  1921,  the  North  Dakota 
Commission,  in  granting  authority  to  construct  and  operate  an  elec- 
trical supply  line  to  several  villages,  said:  *Tn  granting  authority 
to  the  petitioner  to  construct  said  electrical  supply  line,  the  Com- 
mission does  so  with  the  understanding  that  the  petitioner  is  to  pur- 
chase plants  now  located  in  the  villages  and  cities  in  which  they 
propose  to  build,  or  make  such  consolidation  as  will  be  satisfactory 
to  the  companies  now  operating  at  these  points.  The  Conunission 
has  no  desire  to  see  the  property  of  an  individual  or  company  made 
useless  by  duplicating  service.'* 

F.  Duplication  of  pipe  tines. 

In  Re  Elk  Basin  Consol.  Petroleum  Co.  Docket  No.  784,  Report 
&  Order  No.  324,  Aug.  6,  1921,  the  Montana  Conmiission  said: 
''Had  the  legislature  considered  that  one  pipe  line  between  two 
given  points  would  best  serve  the  interests  of  producers  affected,  in 
other  words,  had  it  settled  on  a  policy  of  regulated  monopoly  instead 
P.U.R.1921E. 
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of  inviting  any  or  all  entrepreneurs  to  enter  the  field,  it  would  have 
endowed  this  Board  with  power  to  grant  certificates  of  public  neces- 
sity and  convenience,  and  thereby  avoided  the  possibility  of  duplicate- 
utilities  and  unnecessary  facilities.  But  the  legislature,  in  keeping 
with  its  policy  exemplified  up  to  this  time  in  the  case  of  electric, 
water,  gas,  aQd  the  other  more  common  utilities,  has  not  thought 
it  wise  to  displace  competition.  We  are  convinced  then  that  we  are 
duty-bound  to  find  a  remunerative  rate  which  will  permit  both  car- 
riers the  same  opportunity  to  reach  the  traflSc  oflfered/' 

VI.  Invasion  of  telephone  territory. 

In  Re  Perry  Couniy  Teleph.  &  Teleg.  Co.  Municipal  Contract 
Docket  No.  1479,  Aug.  16,  1921,  the  Pennsylvania  Commission  re- 
fused to  approve  a  contract  evidenced  by  an  ordinance  enacted  for 
the  purpose  of  allowing  a  telephone  company  to  erect  an  exchange 
in  a  town  adequately  served  by  another  company,  although  it  ap- 
peared that  eight  subscribers  in  this  town  were  connected  with  the 
applicant. 


\     WASHINGTON  DBPARTMB^fT  OF  PUBIilC  WORKS. 

RE  RAINIER  NATIONAL  PARK  COMPANY  et  al. 

Certifioaies  of  convenience  and  neceseity  —  Autoniobilea  —  Operation 
in  good  faith. 

1.  A  company  rendering  automobile  stage  service  carried  on  by  a 
taxicab  company  under  contract,  is  an  auto  transportation  company 
operating  in  good  faith  within  the  meaning  of  §  4,  chapter  111,  of  the 
Washington  session  laws  of  1921,  and  is  entitled  to  a  certificate  to 
operate  by  virtue  of  said  laws. 

Certificates  of  convenience  and  necessity  —  Autoniohiles  —  Operation 
in  good  faith, 

2.  A  taxicab  company  operating  an  auto  stage  line  as  the  agent 
of  another  company,  is  not  an  auto  transportation  company  operating 
in  good  faith  within  the  meaning  of  §  4,  chapter  111,  of  the  Wash> 
ington  session  laws  of  1921,  and  is  not  entitled  to  a  certificate  of  ccm- 
venience  and  necessity  under  such  laws. 

Monopoly  and  competition  —  Automobile  lines  —  Company  preferred* 

3.  A  certificate  of  convenience  and  necessity  for  the  operation  of 
auto  busses  to  and  from  and  within  a  national  park  was  granted  to  a 
company  which  had  established  hotels,  inns,  camps,  automobile  and 
automobile  stage  transportation  for  tourists  within  such  territory,  in 
preference  to  a  taxicab  company  which  had  transported  passengers  and 
freight  as  the  agent  of  the  former  company. 

[June  23,  1921.] 
P.U.R.1921E. 
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Application  for  certificates  of  convenience  and  necessity  to 
operate  motor  vehicle  transportation;  granted  in  the  case  of  one 
company  and  denied  in  the  case  of  the  other, 

FINDINGS  OP  FACT 

L 

The  Eanier  National  Park  Company  is  a  corporation  quali- 
fied' to  transact  business  in  the  State  of  Washington.  This 
company  was  organized  for,  and  devotes  its  energies  principally 
to,  the  development  of  the  Eainier  National  Park  in  the  State 
of  Washington.  It  has  constructed  inns  and  other  accommoda- 
tions for  tourists  and  visitors  to  the  Park  and  has  expended 
large  sums  of  money  in  advertising  the  attractions  of  the  Park, 
the  approximate  investment  of  the  company  amounting  to  about 
five  hundred  thousand  dollars. 

n. 

The  Seattle  Taxicab  Company  is  a  corporation  authorized  to 
transact  an  auto  transportation  business  and  kindred'  activities 
in  the  State  of  Washington. 

ni. 

The  Rainier  National  Park  Company  has  conducted  and 
carried  on  transportation  of  persons  and  property  from  Tacoma 
and  Seattle  and  other  points  in  the  State  of  Washington  to  the 
entrances  to  the  Rainier  National  Park  and  within  the  Park 
limits  for  several  years  last  past.  The  inns  and  other  places  within 
the  Park  for  the  accommodation  of  tourists  and  visitors  are 
located  at  a  high  altitude  where  the  snowfall  is  heavy,  and 
where  conditions  are  such  that  travel  to  and  from  the  Park  is 
limited  to  approximately  three  months  dtiring  each  calendar 
year.  The  roads  are  ordinarily  open  to  travel  from  about  the 
middle  of  June  to  the  middle  of  September. 

IV. 
During  the  years  1918,  1919  and  1920  the  transportation  of 
persons  and  property  to  and  from  the  Park  and  within  the  Park 
was  carried  on  by  the  Rainier  National  Park  Company  chiefly 
through  a  contract  with  the  Seattle  Taxicab  Company  under 
-and  by  which  the  Taxicab  Company  furnished  the  equipment, 
and  carried  on  the  transportation  as  the  agent  of  the  Rainier 
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ITational  Park  Cofmpany.  The  auto  stages  embraced  in  the  con- 
tract were  required  to  be  operated  under  the  name  of  the  Rainier 
National  Park  Company,  carrying  a  plate  or  sign  bearing  the 
name  of  said  company.  Under  this  contract  the  Bainier 
National  Park  Company  fixed  the  schedule  of  rates,  attended  to 
the  selling  of  the  tickets  for  transportation,  collected  the  money 
therefor,  and  paid  the  Seattle  Taxicab  Company  ninety  (90) 
per  cent  of  the  gross  revenue  derived  from  the  sale  of  tickets, 
for  the  years  1918  and  1919,  and  eighty  (80)  per  cent  for  the 
year  1920,  as  compensation  for  conducting  such  transportation. 
The  Park  Company  fixed  the  character  and  number  of  the 
motor  vehicles  to  be  used  in  the  traffic,  prescribed  the  time- 
schedYiles,  and  required  the  employment  of  careful  and  ex- 
perienced drivers  in  carrying  on  the  transportation  business, 

Y. 

The  Seattle  Taxicab  Company  has  protested  against  the  grant- 
ing of  a  Certificate  under  Chapter  III  of  the  Session  Laws,  of 
Washington  of  1921,  to  the  Rainier  National  Park  Company 
over  the  route  from  Seattle  via  Pacific  Highway  via  Tacoma  to 
the  Rainier  National  Park,  and  has  itself  applied  for  such  a 
Certificate  over  said  route.  The  Seattle  Taxicab  Company 
through  its  attorney  at  the  time  of  the  hearing  specifically  stated 
that  it  was  not  opposing  the  granting  of  such  certificate  to  the 
Rainier  National  Park  Company  for  operation  over  any  of  the 
other  routes  named  in  the  application  of  the  Rainier  National 
Park  Company. 

VL 

[1]  It  is  the  contention  of  the  Rainier  National  Park  Com- 
pany that  it  is  entitled  to  operate  as  an  auto  transportation  com- 
pany over  the  routes  from  Tacoma  to  the  Southwest  entrance  of 
the  Rainier  National  Park,  and  from  Seattle  to  the  Southwest 
entrance,  and  from  Ashford  to  the  Southwest  entrance  of  the 
Park  under  Section  Four,  Chapter  III  of  the  Session  Laws  of 
1921,  because  of  previous  operation  in  good  faith  over  such 
routes. 

Section  Four  of  said  Chapter  provides  that: 

^^0  auto  transportation  company  shall  hereafter  operate  for 
the  transportation  of  persons  and,  or,  property  for  compensation 
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l)6tween  fixed  termini  or  over  a  r^ular  route  in  this  state,  with- 
out first  having  obtained  from  the  Commission  under  the'  pro- 
visions of  this  act  a  certificate  declaring  that  public  convenience 
and  necessity  require  such  operation;  but  a  certificate  shall  be 
granted  when  it  appears  to  the  satisfaction  of  the  Commission 
that  such  person,  firm  or  corporation  was  actually  operating  in 
good  faith,  over  the  route  for  which  such  certificate  shall  be 
sought  on  January  15,  1921." 

No  question  is  raised  as  to  the  previous  good  faith  operation 
of  the  Rainier  National  Park  Company  over  the  route  from 
Tacoma  to  the  Southwest  entrance  of  the  Park,  or  over  the  route 
from  Ashford  to  the  Southwest  entrance  of  the  Park.  The 
Seattle  Taxicab  Company  questions  the  good  faith  of  the  opera- 
tion of  the  Rainier  National  Park  Company  over  the  route  from 
Seattle  to  the  Southwest  entrance  of  the  Rainier  National  Park, 
basing  its  contention  on  the  claim  that  the  operation  of  the  Park 
Company  in  the  transportation  of  persons  and  property  under 
and  by  virtue  of  the  contract  heretofore  referred  to  was  not  a 
good  faith  operation  such  as  would  entitle  the  Park  Company  to 
the  Certificate  sought  We  find  no  merit  in  this  contention 
The  Park  Company  maintained  about  eighteen  automobiles  of 
its  own  which  were  operated  in  conjunction  with  those  leasot 
from  the  Taxicab  Company  under  the  provisions  of  said  con- 
tract to  handle  emergencies  and  peak-loads  and  all  of  the  cars 
placed  in  service  by  the  Taxicab  Company  were  operated  as 
vehicles  of  the  Park  Company  under  the  terms  of  said  contract, 
and  not  otherwise, 

VIL 

Owing  to  the  altitude  of  the  Park  and  the  points  of  interest 
located  within  it,  the  climatic  conditions  and  the  impassable 
character  of  the  roads  within  the  Park  during  the  greater  por- 
tion of  the  year,  it  was  of  course  physically  impossible  for  any 
auto  transportation  to  be  carried  on  in  the  Park  or  in  the 
vicinity  of  the  entrances  to  the  Park  during  the  month  of 
January,  and  while  there  was  no  operation  carried  on  in  the 
month  of  January,  1921,  we  find  that  the  operation  conducted 
and  carried  on  by  the  Rainier  National  Park  Company  prior  to 
January  15,  1921,  was  in  fact  good  faith  operation  within  the 
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meaning  of  the  law  which  would  entitle  the  Eainicr  Nati<Miid 
Park  Company  to  certificates  over  the  routes  upon  which  previous 
operation  was  conducted  as  heretofore  set  forth. 

vm. 

We  therefore  find  that  the  Rainier  National  Park  Company 
is  entitled  to  the  certificate  sought  over  the  route  from  Tacoma 
to  the  Southwest  entrance  of  the  Park,  and  from  Seattle  to  the 
Southwest  entrance  of  the  Park,  and  from  Ashford  to  the  South- 
west entrance  of  the  Park,  because  of  prior  good  faith  operation 
over  said  routes  within  the  meaning  of  Section  Four  of  Chapter 
III  of  Session  Laws  of  1921. 

IX. 

[2]  We  also  find  that  the  Seattle  Taxicab  Company  has  liever 
operated  over  the  route  from  Seattle  to  the  Southwest  entrance 
of  the  Park,  or  over  any  route  from  Seattle  to  the  Bainier 
!N'ational  Park  in  good  faith  and  within  the  meaning  of  Section 
4,  Chapter  III  of  the  Session  Laws  of  1921,  and  is  therefore 
not  entitled  to  a  certificate  because  of  previous  good  faith  opera- 
tion. 

X. 

[3]  The  only  question  to  be  determined  in  relation  to  the 
Seattle  Taxicab  Company,  it  being  the  only  applicant  aside  from 
the  Eainier  National  Park  Company,  for  a  certificate  to  conduct 
auto  transportation  between  Seattle  and  the  Park,  is  whether 
public  convenience  and  necessity  require  that  it  should  also  be 
granted  such  a  certificate. 

XI. 

We  find  from  the  evidence  that  the  Rainier  National  Park 
Company  has  heretofore  carried  on  and  conducted  motor  vehicle 
transportation  over  the  routes  heretofore  mentioned  to  and  from 
the  Rainier  National  Park  in  a  manner  that  has  satisfied  the 
necessity  and  convenience  of  the  public,  and  with  efficiency,  and 
with  proper  and  sufficient  equipment.  We  also  find  that  the 
Rainier  National  Park  Company  has  entered  into  a  contract 
with  the  Seattle  Transportation  Company  similar  to  that  here- 
tofore entered  into  with  the  Seattle  Taxicab  Company,  whieh 
requires  the  furnishing  of  sufficient  high-class  equipment  to  take 
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care  of  the  traffic,  in  an  effieieht  and  satisfactory  manner  for  the 
season  of  1921,  and  following  seasons, 

xn. 

We  find  that  the  Rainier  National  Park  Company  is  pariy 
to  an  agreement  entered  into  on  the  24th  day  of  April,  1916, 
with  Franklin  K.  Lane,  then  Secretary  of  the  Interior  for  and  on 
behalf  of  the  United  States  Government,  authorizing  and  em- 
powering the  said  Rainier  National  Park  Company  to  establish 
in  the  Rainier  National  Park  hotels,  inns,  camps,  automobile 
and  automobile-stage  transportation  and  other  service  for  the 
accommodation  of  tourists  in  the  Mount  Rainier  National  Park 
for  and  during  the  term  of  twenty  years  from  the  date  of  said 
contract  Using  for  such  purposes  various  parcels  of  land  as 
follows:  No.  1,  hotel  or  permanent  camp  sites  of  such  area  as 
may  be  agreed  upon  between  the  parties,  not  exceeding  in  aU 
twenty  acres  in  Paradise  Valley ;  No.  2,  hotel  and  camp  sites  to 
be  selected  at  other  places  in  the  Park  with  the  approval  of  the 
Secretary  of  Interior;  No.  3,  garage  and  stable  sites,  location 
for  corralls,  &c.,  to  be  selected  with  the  approval  of  the  Secre- 
tary of  the  Interior.  The  contract  also  provides  for  the  construc- 
tion of  additional  hotels,  camps,  &c.,  and  the  operation  of  ad- 
ditional transportation  service  on  routes  within  Mount  Rainier 
National  Park  from  time  to  time,  and  requiring  such  additional 
hotels,  camps  and  transportation  service  to  be  supplied  by  the 
said  Park  Company  when  necessary  for  proper  accommodation 
of  visitors.  This  contract  also  contains  various  other  regula- 
tions, conditions  and  requirem^its  which  it  is  not  necessary  to 
recite  for  the  purposes  of  this  case.  This  contract  while  not  in 
terms  exclusive  is  the  only  contract  granting  concessions  within 
the  borders  of  the  Rainier  National  Part 

xni. 

The  Rainier  National  Park  Company  under  and  by  virtue  of 
said  contract  constructed  hotels,  inns,  garages  and  other  build- 
ings at  great  expense  within  said  park,  which  are  the  only  ac- 
commodations of  such  character  within  the  Park.  We  find  that 
public  necessity  and  convenience  will  be  conserved  and  pro- 
moted by  placing  the  transportation  of  persons  and  prop«1y  to 
and  from  ihe  Park  in  the  hands  of  the  same  company  which  oon- 
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trols  the  hotels,  inns  and  other  Accommodations  in  the  Park. 
Tourists  or  visitors  to  the  park  must  either  }>e  prepared  for 
campings  or  must  secure  their  accommodations  and  reservations 
through  the  Rainier  ITational  Park  Company;  and  a  more 
efficient  and  satisfactory  service  to  the  public  can  be  rendered  by 
requiring  such  company  to  handle  the  transportation  in  con- 
nection  with  such  accommodations. 

XIV. 

We  therefore  find  that  the  necessities  and  conveniences  of  the 
public  do  not  require  the  issuance  of  a  certificate  to  operate  an 
auto  transportation  company  for  either  persons  or  property  to 
and  from  the  Park  to  any  company  other  than  the  Rainier 
National  Park  Company,  and  that  the  application  of  the  Seattle 
Taxicab  Company  for  the  certificate  sought  should  be  denied- 

XV. 

The  application  of  the  Rainier  National  Park  Company  for 
a  certificate  to  operate  auto  transportation  over  the  route  from 
Taooma  to  the  Northeast  entrance  of  Rainier  National  Park, 
and  over  the  route  from  Seattle  to  the  Northeast  entrance  of  the 
Rainier  National  Park  is  not  based  on  good  faith  operation,  but 
on  the  ground  that  public  necessity  and  convenience  requires 
such  operation.  We  find  from  the  evidence  that  public  con- 
venience and  necessity  require  such  operation  over  said  routes. 

XVI. 

We  find  that  public  convwiience  and  necessity  require  the 
operation  of  auto  transportation  for  persons  and,  or,  property, 
by  the  Rainier  National  Park  Company  within  the  Rainier 
National  Park  and  over  the  following  routes  to  and  from  said 
Park,  to  wit: 

Tacoma  to  Southwest  entrance  of  Rainier  National  Park. 

Taooma  to  Northeast  entrance  of  Rainier  National  Park. 

Seattle  to  Southwest  entrance  of  Rainier  National  Park. 

Seattle  to  Northeast  entrance  of  Rainier  National  Park. 

Ashtord  to  Southwest  entrance  of  Rainier  National  Parl^ 

OPINION 

We  have  decided  to  grant  to  the  Rainier  National  Park  Com- 
pany certificates  for  auto  operation  over  the  various  routes  to 
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the  Eainier  National  Park,  and  to  deny  the  application  of  the 
Seattle  Taxicab  Company  for  a  certificate  covering  the  Seattle- 
Park  run.  The  reasons  upon  which  our  ord'^r  is  based  are  set 
forth  in  the  foregoing  findings  of  fact,  but  a  fuller  discussion 
may  further  clarify  the  situation. 

Transportation  to  and  from  the  Park  is  unique  in  character 
from  the  fact  that  the  service  is  of  short  midsummer  duration.. 
Under  ordinary  conditions  we  would  much  prefer  that  the  com- 
pany receiving  the  certificate  should  own  all  of  its  own  equip- 
ment rather  than  hire  the  major  portion  of  it  under  a  contractual 
arrangement  such  as  heretofore  existed  between  the  Park  Com- 
pany and  the  Taxicab  Company.  However,  in  this  case  where 
the  period  of  service  is  short,  and  the  peak  load  heavy,  where 
the  company  has  operated  upon  returns  too  meager  to  justify  the 
capital  investment  necessary  to  absolute  ownership  of  all  the 
motor  vehicles  required,  we  feel  justified  in  granting  the  cer- 
tificate to  the  Park  company  without  compelling  full  ownership 
of  all  equipment.  The  testimony  shows  that  the  Park  company 
is  desirous  of  acquiring  all  necessary  transportation  equipment 
as  soon  as  its  financial  condition  will  permit.  The  contract  be- 
tween the  Park  company  and  the  Seattle  Transportation  com- 
pany for  future  service  contains  a  provision  for  the  purchase  of 
the  equipment  by  the  Park  company  in  the  nature  of  an  option 
with  a  provision  for  fixing  the  purchase  price  by  arbitration  in 
case  the  companies  cannot  agree.  This  Department  will  look 
with  favor  upon  the  acquisition  of  the  transportation  property 
by  the  Park  company  and  the  elimination  of  the  leasing  of 
equipment. 

The  claim  of  the  Seattle  Taxicab  Company  that  its  operations 
.over  the  Seattle-Park  route,  under  contract  with  the  Park  com- 
pany, constitute  a  good  faith  operation  on  its  own  behalf,  with- 
in the  meaning  of  the  law  seems  to  us  untenable,  and  akin  to  a 
tenant  disputing  the  title  of  his  landlord. 

The  testimony  discloses  that  the  stockholders  of  the  Rainier 
National  Park  Company  consist  chiefly  of  public-spirited  citi- 
zens, devoted  to  the  task  of  developing  and  arousing  interest  in 
the  Mount  Rainier  National  Park.  The  company  has  secured 
the  only  concession  from  the  Federal  Government  in  the  Park^ 
has  built  commodious  inns  and  camps^  has  extensively  advertised 
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the  beauties  and  attractions  of  the  Park,  resulting  in  extensive 
annual  summer  travel,  to  and  from  this  fascinating  region.  As 
a  matter  of  fairness  and  justice  the  Park  company  should  be 
permitted  to  handle  the  traffic  thus  created  by  its  own  efforts 
and  expense,  particularly  in  view  of  the  fact  that  public  con- 
venience and  necessity  will  be  promoted  thereby. 

ORDER. 

Wherefore,  it  is  ordered  that  Certificates  to^  operate  auto 
transportation  of  persons  and,  or,  property,  for  compensation 
issue  to  the  Rainier  National  Park  Company  over  the  routes  set 
out  in  Finding  No.  XVI,  foi^  through  service,  upon  the  full 
compliance  on  the  part  of  said  Rainier  National  Park  Company 
with  the  provisions  of  Chapter  III  of  the  Session  Laws  of  1921 
of  the  State  of  Washington  as  to  insurance,  bonds  &a 

Dated  at  Olympia,  this  twenty-third  day  of  June,  1921. 

Department  of  Public  Works  of  Washington,  E.  V.  Kuy- 
kendall,  director. 


DVASHINGTON    DEPARTMENT    OP   PUBMO   WORKS,    DIVISION 
OF  TRANSPORTATION. 

EE  BARKEB  MOTOE  BUS  COMPANY. 

Certificates  of  convenience  and  neoeeeUy  ••-  Auto  stage  Une  —  Operm^^ 
Hon  in  good  faith. 

1.  A  certificate  of  convenience  and  necessity  should  be  granted  to 
a  corporation  formed  by  individuals  vfho  have  been  operating  automo- 
1>iles  in  good  faith  within  the  meaning  of  §  4,  chapter  111  of  the  Wash- 
ington session  laws  of  1921. 

CerHfloatea  of  convenience  and  necessitg  —  Auto  stage  —  OperaUon 
in  good  faith, 

2.  A  certificate  of  convenience  should  not  be  denied  to  a  transpor- 
tation corporation  on  the  ground  that  five-sixths  of  the  incorporators 
have  not  been  operating  in  good  faith  within  the  meaning  of  §  4,  chap- 
tor  111  of  the  Washington  session  laws  of  1921  because  they  have 
-failed  to  file  a  bond  in  compliance  with  chapter  67  of  the  laws  of  1916, 
•especially  when  considerable  uncertainty  exists  in  the  minds  <^  attor- 
neys as  to  the  application  of  such  law  to  stage  oompanies  which  merely 
enter  cities  of  the  first  class  for  the  purpose  of  discharging  and  re- 
ceiving passengers. 

[July  9,  1921.1 
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Application  for  certificate  of  convenience  and  necessity  to 
operate  motor  propelled  vehicles;  certificate  granted. 

In  the  matters  of  the  application  of  Barker  Motor,  Bus  Com- 
pany for  the  issuance  of  a  certificate  of  public  convenience  and 
necessity  to  operate  motor  propelled  vehicles  between  Everett, 
Stanwood  and  Mt.  Vernon. 

'  This  matter  came  on  for  hearing  at  Seattle  on  the  24th  day  of 
June,  1921,  pursuant  to  notice  duly  given,  before  Director  E* 
V.  Kuykendall  and  Supervisors  Hance  H.  Cleland  and  Frank 
R.  Spinning;  the  Department  being  represented  by  O.  O.  Calder- 
head.  Traffic  Expert ;  E.  J.  Delbridge  reporting  the  proceedings. 

The  Barker  Motor  Bus  Company  was  represented  by  A.  E. 
Daly,  its  attorney;  Richards  &  Porter  by  Thomas  MacMahon, 
their  attorney;  the  Seattle,  Everett  and  Mount  Vernon  Line  by 
W.  R  Crawford,  their  attorney,  and  the  Pacific  Northwest 
Traction  Company  by  N.  W.  Brockett. 

Witnesses  were  sworn  and  examined,  documentary  evidence 
was  introduced,  and  the  Department  of  Public  Works  being 
fully  advised  in  the  premises  makes  the  following  Findings  of 
Fact  and  Order: 

FINDINGS  OF  FACT 
I. 

That  the  Barker  Motor  Bus  Company  is  a  corporation  own- 
ing, operating  and  maintaining  motor  vehicles  for  the  trans- 
portation of  passengers  and  express  for  hire  between  Everett, 
Stanwood  and  Mt  Vernon,  Washington,  and  intermediate 
points,  and  as  such  have  made  formal  application  to  this  Depart- 
ment for  a  certificate  of  public  convenience  and  necessity  as 
provided  for  in  Section  III  of  the  Sessions  Laws  of  1921. 

11. 
That  a  formal  protest  was  entered  against  the  issuance  of 
said  certificate  by  lie  Seattle,  Everett  &  Mt.  Vernon  Stage  Line, 
who  are  also  seeking  a  certificate  of  public  convenience  and 
necessity  under  the  above  described  act.  Other  protests  were 
made  but  were  abandoned  at  the  time  of  hearing. 

ni. 

[1]  That  on  and  prior  to  January  16,  1921,  six  individuals, 
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to  wit:  S.  G.  Barker,  Ralph  MoMains,  Henry  Johnson,  J,  L. 
Hickman,  H.  C.  Hickman  and  Allec  J.  Haglund,  who  are  now 
officers  and  stockholders  of  the  Barker  Motor  Bus  Company, 
were  conducting  a  general  auto  transportation  business  betwe^i 
Everett,  Stanwood  and  Mt.  Vernon,  under  the  name  of  the 
Union  Stage  Line,  a  partnership.  These  Individuals  operated 
their  own  cars  under  some  character  of  pamership  agreemenft, 
and  the  evidence  discloses  that  they  were  actually  operating 
auto  transportation  between  M.U  Vernon  and  'Everett  and  inter- 
mediate points  for  a  considerable  period  of  time  prior  to  January 
16,  1921. 

IV. 

On  the  Slst  day  of  May,  1921,  the  six  individuals  above  named 
formed  a  corporation  under  the  laws  of  the  State  of  Washington 
under  the  name  of  the  Barker  Motor  Bus  Company  and  trans- 
ferred their  equipment  to  said  company  and  in  the  name  of  such 
company  made  application  for  a  certificate  of  public  convenience 
and  necessity  to  operate  auto  transportation  between  Mt.  Vernon 
and  Everett  and  intermediate  points,  requesting  that  a  certificate 
issue  in  the  name  of  the  Barker  Motor  Bus  Company. 

V. 

We  find  from  the  evidence  that  the  six  individuals  above 
named  were  operating  over  said  route  between  Everett,  Stan- 
wood  and  Mt.  Vernon  in  good  faith,  rendering  reasonably  satis- 
factory service  and  maintaining  a  schedule  with  reasonable  r^u- 
larity  on  and  prior  to  January  15,  1921,  and  that  having  sub- 
sequently formed  a  corporation  now  known  as  the  Barker  Motor 
Bus  Company  of  which  all  of  the  said  individuals  are  now 
stockholders,  and  having  requested  that  a  certificate  issue  to  the 
said  corporation,  that  a  certificate  of  public  convenience  and 
necessity  to  operate  auto  transportation  over  said  route  shotdd 
issue  to  said  corporation. 

OPINION 

[2]  The  only  attack  against  the  good  faith  operation  of  said 
parties  on  January  15,  1921,  is  based  upon  the  contention  that 
only  one  of  the  said  individuals,  namely  S.  G.  Barker,  had  taken 
out  a  bond  in  compliance  with  Chapter  67  of  the  laws  of  1915 
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of  the  State  of  Washington.  It  is  contended  by  the  Seattle, 
Everett  &  Mt.  Vernon  Stage  Line,  through  its  attorney,  W.  E. 
Crawford,  that  five  of  said  individuals  had  not  complied  with 
the  requirements  of  the  law  and  hence  that  five-sixihs  of  the 
operation  was  illegal  and  not  in  good  faith. 

If  a  bond  under  said  law  is  a  necessary  element  of  good  faith 
operation,  the  failure  of  his  associates  to  secure  bonds  would  not 
deprive  S.  G.  Barker  of  his  right  to  a  certificate  of  public  con- 
venience and  necessity  over  said  route,  and  the  subsequent  as- 
signment of  such  certificate  to  the  Barker  Motor  Bus  Company, 
a  corporation. 

Furthermore,  we  are  not  inclined  to  hold  that  failure  to  se- 
cure a  bond  under  said  law  prior  to  January  15,  1921,  must 
necessarily  taint  the  operation  with  bad  faith  and  preclude  the 
issuance  of  a  certificate  under  CSiapter  III  of  the  Session  laws 
of  1921.  There  is  such  a  diversity  of  opinion  even  among  law- 
yers as  to  whether  the  requirements  of  Chapter  67  of  the  1915 
laws  apply  to  stage  companies  who  merely  enter  city  limits  for 
the  purpose  of  receiving  and  discharging  passengers,  that  it 
would  seem  harsh  to  hold  that  every  such  operator  who  failed  to 
secure  a  bond  was  necessarily  operating  in  bad  faith.  The  five 
individuals  who  had  not  secured  bonds  testified  that  they  did 
not  know  that  such  bond  was  required,  and  had  never  been  re- 
quested by  the  authorities  of  the  city  of  Everett,  which  is  the " 
only  first-class  city  concerned  in  this  route,  to  secure  such  bond. 

Even  while  the  hearing  was  in  progress  in  this  case  there  was 
a  great  difference  of  opinion  expressed  by  the  attorneys  repre- 
senting the  parties  as  to  whether  such  bond  was  required  for  the 
character  of  operation  which  these  parties  have  been  conducting. 

Attorneys  who  take  the  position  that  the  Act  of  1915  does  not 
apply  to  stage  companies  who  merely  enter  cities  of  the  first 
class  for  the  purpose  of  discharging  and  receiving  passengers, 
cite  the  case  of  Bartlett  v.  Lanphier,  94  Wash.  354,  162  Pac. 
532,  in  support  of  their  position,  and  call  particular  attention 
to  the  following  words  used  in  that  decision : 

"In  other  words,  that  neither  the  permit  nor  the  bond  has  any- 
thing to  do  with  the  operation  of  motor  vehicles  outside  the  cor- 
porate limits  of  such  cities." 
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Gn  the  other  hand  those  attorneys  who  take  the  opposite  view 
cite  other  portions  of  the  opinion  as  supporting  their  contention. 

We  hardly  believe  a  layman  should  be  penalized  for  failure 
to  comply  with  statutory  provisions  when  lawyers  of  standing 
and  ability  doubt  the  application  of  the  law  to  his  case. 

It  was  also  shown  by  testimony  that  it  was  common  for  stage 
operators  to  conduct  traffic  to  and  from  cities  of  the  first  class 
without  complying  with  the  1915  law,  and  a  reasonable  infer- 
ence from  the  evidence  is  that  both  operators  and  officials  charged 
with  the  enforcement  of  the  Act  of  1915  were  in  doubt  as  to 
its  applicability  to  such  operations. 

A-  willful  and  inexcusable  violation  of  a  plain  statute  or  or- 
dinance affecting  the  operation  would  present  a  different  ques- 
tion. 

To  constitute  good  faith  operation  it  is  not  necessary  that  the 
service  should  be  perfect  in  every  detail.  We  believe  that  if  a 
stage  company  was  conducting  its  business  in  the  manner  that 
stage  companies  at  that  time  were  accustomed  to  operate,  render- 
ing fairly  efficient  service,  an\i  maintaining  such  a  schedule  aa 
would  reasonably  meet  the  requirements  of  the  travelling  public 
at  the  time  and  place  in  question,  the  operation  was  in  good 
faith. 

Whether  an  applicant  was  operating  in  good  faith  on  January 
15,  1921,  is  to  be  determined  by  the  facts  and  circumstances 
surrounding  each  particular  case.  The  density  of  traffic,  char- 
acter of  roads,  climate  conditions,  And  other  elements  make  it 
necessary  to  consider  each  case  on  its  own  merits. 

There  was  no  law  in  effect  on  January  15,  1921,  regulating 
automobile  stages,  with  the  possible  exception  of  the  1915  law- 
referred  to,  and  there  were  no  legal  requirements,  rules  or  regu- 
lations governing  rates,  service  or  schedules,  and  therefore  an 
operation  conducted  at  that  period  in  accordance  with  the  usages 
and  customs  of  the  time  might  be  in  good  faith,  though  not  up 
to  the  standard  required  under  the  1921  law  and  the  rules  and 
regulations  of  this  Department  thereunder. 

Subdivision  F.  Sec  1,  Chap.  Ill,  laws  of  1921,  defines  the 
words  "Between  fixed  termini  or  over  a  regular  route"  as  mean- 
ing the  termini  or  route  between  which  or  over  which  any  auta 
transportation  company  usually  or  ordinarily  operates  any  motor 
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propelled  vehicle,  even  thou^  there  may  be  departures  from 
said  termini  or  route^  whether  sudi  departures  be  periodic  or 
irregular. 

If  an  auto  transportation  company  is  permitted  by  the  statute 
to  make  periodic  or  irr^ular  departures  from  its  route,  such 
irregularities  on  the  part  of  a  stage  company  prior  to  the  taking 
effect  of  liie  statute  should  not  brand  the  service  of  the  company 
as  a  bad  faith  operation. 

Note. — ^Automobiles. 

r.  OertificateB  of  convenience  and  neoeseU^  4n  generait    Mi* 
/I.  Refusal  of  pemiU  to  operate^   S41. 
ill.  Bonding  of  motor  vehicles,  S49. 
IV,  Time  limit  of  permit  to  operate,  84S. 

I,  Certificates  of  eonvenienee  and  necessity  in  general. 

In  Be  Barker,  Docket  No.  1351-A-488,  Decision  No.  1312,  May 
20,  1921,  the  Arizona  Commission  granted  a  certificate  of  conven- 
ience for  the  operation  of  an  auto  freight  line,  stating  that  the 
establishment  of  fiiese  freight  lines  should  be  encouraged,  and  that 
their  establishment  would  make  possible  a  general  reduction  of  in- 
trastate rates. 

In  Young  v.  Stout  Decision  No.  8972,  Case  No.  1665,  May  14, 
1921,  the  California  Conmiission  held  that  an  individual  operating 
a  so-called  taxi  service,  whose  business  between  two  incorporated 
municipalities  had  developed  to  the  extent  that  he  was  operating 
upon  a  regular  schedule  between  two  fixed  termini,  was  under  obli- 
gation to  secure  a  certificate  to  operate  before  doing  business. 

A  transferee  of  a  consent  of  a  city  to  operate  an  auto  bus  line 
does  not  acquire  any  right  to  operate  such  line,  where  no  applica- 
tion has  been  made  to  the  Commission  for  permission  to  transfer  the 
certificate  of  convenience  for  such  operation.  Be  House  (N.  Y. 
2d  6ist.)  Case  No.  7814,  Oct.  26, 1920. 

JI,  Refusal  of  pemUt  to  operate. 

K  permit  to  operate  an  auto  bus  line  is  not  assignable  and  the 
renewal  of  a  certificate  of  convenience  and  necessity  should  be  de- 
nied to  an  applicant  who  has  withdrawn  his  truck  from  service  and 
requested  a  competitor  to  care  for  his  former  patrons.  Be  Chandler 
Phoenrc  Express  Co.  (Ariz.)  Docket  No.  701-A-31,  Decision  No. 
1367,  July  29,  1921. 

In  Be  Miller,  Decision  No.  8985,  Application  Nos.  6486,  6533, 
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May  21,  1921,  the  California  Commission  held  that  an  individual 
Tfho  purchased  and  was  operating  an  auto  stage  line  without  first 
having  secured  a  permit  authorizing  such  operation,  should  be 
granted  a  certificate  upon  a  showing  that  operation  in  violation  of 
the  law  was  unintentional  and  that  the  applicant  took  immediate 
steps  to  comply  with  all  provisions  thereof  as  soon  as  possible. 

In  Be  Operation  of  Jitneys,  June  13,  1921,  the  New  Jersey  Com- 
mission refused  a  certificate  of  convenience  for  the  operation  of  ad- 
ditional jitney  busses .  upon  undisputed  evidence  that  there  were 
twice  as  many  seats  on  trolley  cars, and  in  jitneys  as  were  required 
for  passenger  service,  and  that  a  large  enough  number  of  jitneys 
were  licensed  to  operate  during  rush  hours  on  a  headway  of  ten 
seconds. 

In  Be  Colyer,  July  6,  1921,  the  New  Jersey  Commission  refused 
an  application  for  a  certificate  of  convenience  to  authorize  the  opera- 
tion of  a  jitney,  where  it  was  shown  that  ample  transportation  fa- 
cilities existed,  and  needless  additions  of  bu^es  would  tend  to  fur- 
ther congest  traffic  conditions. 

In  Re  Knuehman,  Aug.  3,  1921,  the  Washington  Department  of 
Public  Works  denied  an  application  for  a  certificate  of  convenience 
and  necessiiy  to  operate  auto  vehicles  furnishing  passenger  service, 
when  it  appeared  that  the  applicant  had  been  operating  with  a  total 
disregard  of  the  rights  of  the  public  to  regular  service,  had  refused 
to  co-operate  in  improving  service  conditions,  and  had  violated  the 
Department  rules  governing  interruptions  of  service. 
III.  Btmding  of  motor  vehicles. 

In  Re  Marion  Bus  Co.  No.  11634,  Sept.  14,  1921,  the  Illinois 
Commission,  in  granting  a  certificate  to  operate  an  auto  bus  line,^ 
having  a  small  amount  of  assets,  provided  that  the  operator  should 
secure  an  indemnity  insurance  policy  covering  public  liability  of  not 
less  than  $10,000  minimum  or  maximum  on  each  vehicle  operated. 

In  Re  Griffin  Taxi  Line,  No.  11629,  Sept.  14,  1921,  the  Illinois 
Commission,  in  granting  a  permit  to  operate  a  motor  bus  line,  in 
view  of  the  small  amount  of  assets  of  tlie  applicant,  provided  that 
the  applicant  should  secure  an  indemnity  insurance  policy  covering 
public  liability  of  not  less  than  $10,000  minimum  or  maximum  on 
each  vehicle  operated. 

In  Re  Richards,  July  9,  1921,  the  Washington  Commission 
granted  a  certificate  of  convenience  and  necessity  to  operate  a 
motor  vehicle  under  §  3  of  chapter  111  of  the  Washington  Laws  of 
1921,  although  the  operators  had  failed  to  file  a  bond  under  chapter 
57  of  the  laws  of  1915,  the  Commission  stating  that,  since  there 
was  considerable  uncertainty  existing  in  the  minds  of  lawyers  as 
to  the  necessity  for  such  a  bond,  the  Commission  was  tmwilling  to 
deprive  operators  of  tiieir  rights  because  of  some  technical  flaw 
found  to  exist  in  their  former  method  of  operation. 
P.U.R.1921E. 
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In  Ee  Larimore,  File  Er-30,  et  al.  July  14,  1921,  the  Washington 
Commission  granted  a  certificate  of  convenience  and  necessity  to 
operate  a  motor  vehicle  under  §  3  of  chapter  111  of  the  Washington 
Laws  of  1921,  although  the  operators  had  failed  to  file  a  bond  under 
chapter  57  of  the  laws  of  1915,  the  Commission  stating  that,  since 
there  was  considerable  uncertainty  existing  in  the  minds  of  lawyers 
as  to  the  necessity  for  such  a  bond,  the  Commission  was  unwilling 
to  deprive  operators  of  theiri  rights  because  of  some  technical  flaw 
found  to  exist  in  their  former  method  of  operation. 


IF.  Time  limit  of  permit  to  operate* 

A  certificate  of  convenience  to  operate  an  auto  bus  line  over  a 
prescribed  route,  subject  to  the  terms  and  conditions  of  the  consent 
granted  by  a  city,  is  limited  as  to  time  by  the  time  limit  in  the  con- 
sent and  after  the  expiration  of  such  limit,  the  right  to  operate 
under  it  cannot  be  transferred.  Ee  House  (N.  T.  2d  Dist.)  Case 
No.  7814,  Oct.  26,  1920. 

The  New  York  Commission,  Second  District,  has  power  to  limit 
the  time  for  which  certificates  for  the  operation  of  auto  bus  lines 
are  issued  to  co-ordinate  with  the  time  of  tlie  local  consent.    Ibid. 


IDAHO  PUBIilO  UTIIilTIES  COMMISSION. 

BE  BOSTON  &  IDAHO  GOLD  DEBDGING  COMPANY. 
[Case  F-435,  Order  No.  804.] 

Valuation  ^  Water  rights  —  Actual  coat  —  Electric  oom>pany. 

1.  An  electric  utility  was  allowed  as  the  value  of  its  water  rights 
the  actual  cost  in  cash  paid  for  filing  fees,  etc.,  necessary  in  acquiring 
the  right  to  the  use  of  the  water. 

Taluation  —  Overheads  —  Miscellaneous  and  incidentals  —  Electric* 
ity. 

2.  An  electric  utility  was  aHowed  as  part  of  its  rate  base  2  per 
cent  of  the.  value  of  its  physical  property  for  miscellaneous  and  inci- 
dental items  such  as  the  cost  of  building  of  roads,  tools,  and  machinery 
used  in  the  construction  and  afterwards  discarded. 
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F«l«uiMoH  ^  O^erhemds  —  EnginseHng  and  BuperitUenOenee. 

8.  An  electrio  utility  was  allowed  as  part  of  its  rata  baae  5  per 
cent  of  the  yalue  of  its  pkysioal  property  for  engineering  and  super- 
intendenoe  during  eonstmcti^n. 

r«luatlon  —  Overheads  ^  Legal  expenseSf  taxes,  insurance,  dom- 
ages. 

4.  An  eleetrio  utility  having  physical  property  value  at  i^pproxi- 
mately  $217,000  was  allowed  approximately  $0,500  for  legal  ^q>enses» 
taxes,  insurance,  damages,, and  oceoutiTe  expenses  daring  construction. 

Valuation  ^  Overheads  —  Interest  during  construction^ 

6.  The  reasonable  time  for  the  construction  period  of  an  electric 
utility  was  found  to  be  one  year,  and  8  per  cent  interest  was  allowed 
for  one-half  of  this  period. 

Valuation  ^  Working  capital  —  Electric  tsompan^, 

6.  An  electric  utility  valued  at  apptoximately  $140,000  was  al- 
lowed approximately  $7,700  for  working  capitaL 

Valuation  ^  Accrtied  depredation  —  Electric  company, 

7.  A  deduction  for  accrued  depreciation  should  be  made  in  deter- 
mining the  rate  base  of  a  public  utility  which  has  depreciated  in  serv- 
iceability when  the  property  has  been  operated  for  the  most  part  for 
private  use  and  no  financial  provision  made  for  depreciation. 

Valuation  —  Overbuilding  —  Electric  utility, 

8.  A  public  utility  providing  capacity  without  proper  regard  to  the 
present  and  prospective  demands,  should  not  be  allowed  to  include  in 
its  rate  base  the  value  of  the  excess  capacity. 

Depredation  —  Electridty  —  Amount, 

9.  An  electric  company  was  allowed  an  annual  depreciation  of  8i 
per  cent  on  its  depreciable  property. 

Mtates  «-*  Electricity  —  Secondary  demand  —  Mine  hoists, 

10.  A  secondary  demand  for  power  for  hoisting  purposes  used  by 
mining  consumers  of  an  electric  utility,  is  a  proper  charge,  since  the 
consumer  receives  the  benefit  for  which  he  should  pay,  and  the  utility 
furnishing  same  is  entitled  to  receive  a  revenue  from  this  source  for 
the  reason  that  such  excess  energy  must  be  reserved  for  the  use  and 
benefit  of  the  consumer  whenever  the  necessity  requires  its  use. 


Valuation  —  Bate  base  —  Intrinsic  value. 

Discussion  of  the  rate  base  of  an  electrio  utility  in  its  relation  to 
selling  or  market  value,  p.  851. 

[October  19,  1921.] 

Afplioatiqk  for  the  adjustment  of  electrio  rates;  Taluadoa 
made  and  rate  schedule  established. 
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Appearances:  Hawley  &  Hawley,  Attorneys  for  Boston  k 
Idaho  Gold  Dredging  Company,  applicant;  A.  H.  Conner^  As- 
sistant Attorney  OeneraL 

By  the  Commission :  On  December  Slst,  1920,  in  compliance 
with  Section  2444  I.  C.  S.,  the  Boston  &  Idaho  Gold  Dredging 
Company  filed  with  the  Commission  its  inventory  and  appraisal. 
Thereafter  an  application  was  made  for  an  order  setting  a  day 
for  hearing  on  the  matter  of  the  valuation  of  the  properties,  and 
for  the' adjustment  of  the  rates  now  in  effect  in  accordance  with 
the  valuation  to  Jbe  found.  Notice  was  given  and  pursuant  there- 
to a  hearing  was  held  at  the  oflSce  of  the  Commission  on  April  8, 
1921,  with  further  hearings  on  June  16,  June  25,  and  August  22, 
1921,  at  which  oral  and  documentary  evidence  was  introduced 
on  behalf  of  the  company  and  by  the  engineering  and  auditing 
departments  of  the  Commission* 

History. 

The  Boston  &  Idaho  Gold  Dredging  Company  constructed  and 
equipped  an  electrical  power  plant  and  a  main  transmission  line 
during  the  years  of  1907,  1908,  and  a  portion  of  1909,  for  the 
purpose  of  supplying  energy  to  operate  dredges  in  its  mining 
operations  near  Idaho  City,  Boise  county,  Idaho.  These  elec- 
trical works  were  not  constructed  wiA  any  intention  of  supplying 
energy  for  general  use  to  the  public  but  for  said  company's  mining 
operations  in  Boise  Basin. 

Operations  were  commenced  in  1909  after  which  certain  vil- 
lages and  mining  companies  in  the  territory  requested  energy  for 
lighting,  heating,  and  mining  purposes  and  the  company  at- 
tempted to  serve  these  applications  to  the  best  of  its  ability. 

ValtuUion — Physical  Factors. 

The  service  property  of  the  Boston  &  Idaho  Gold  Dredging 
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Company  includes  water  rights,  lands,  power  plant  find  equip- 
ment, one  superintendent's  cottage,  two  operators'  cottages,  store- 
house and  supplies,  blacksmith  shop,  substation  buildings,  fixtures 
and  grounds,  and  a  transmission  line  with  distributing  systems  at 
Idaho  City,  Placerville,  etc.  The  power  plant  is  located  about 
twenty  miles  north  of  Idaho  City  in  Section  10,  Township  North 
Range  5,  East  B.  M.,  Boise  county,  Idaho,  on  the  South  Fork 
of  the  Payette  river,  and  consists  of  a  dam,  a  tunnel,  intake, 
power  house,  and  fixtures  with  an  installation  of  two  generating 
units  and  auxiliary  equipment  The  transmission  system  consists 
of  a  main  line  from  the  plant  through  Centerville  to  Idaho  City 
with  branches  to  the  Golden  Age  Mine,  Placerville,  and  Quartz- 
burg,  substations  at  the  Golden  Age  Mine  and  the  Golden  Hill 
Mine  and  at  Idaho  City  and  small  distribution  systems  at  the 
villages  of  Placerville,  Quartzburg,  Centerville,  and  Idaho  City. 
[1]  The  inventory  and  appraisement  of  the  properties  of  the 
Boston  &  Idaho  Gold  Dredging  Company  was  prepared  by  R.  E. 
Whitten,  dectrical  superintendent  of  the  company.  At  the  hear- 
ings, Mr.  Whitten  was  a  witness  and  testified  to  the  properties 
of  the  company  and  the  methods  used  in  ascertaining  the  costs 
thereof.  In  fixing  the  costs  of  the  property  listed  in  the  inventory 
and  appraisement,  original  costs  were  used  when  obtainable  and 
when  not  obtainable  for  any  item  of  property,  prices  as  of  1915 
were  used.  The  amount  of  the  claim  for  the  value  of  the  water 
rights  was  the  actual  cost  in  cash  paid  for  filing  fees,  etc.,  neces- 
sary in  acquiring  the  right  to  the  use  of  water  and  are  as  follows, 
to-vnt: 

Filing  fees— Permit  No.  954,  1,000  cu.  ft.  per  second $100.90 

Certificate  of  completion  of  work 30.00 

■proof  of  beneficial  use 6.00 

Recording  fees  and  transfer  i  .75 

$136.65 

W.  L.  Gorton,  chief  engineer  of  this  Commission,  testified  that 
he  had  checked  the  properties  listed  in  the  inventory  and  appraise- 
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ment  on  file  witJi  the  Commission  and  introduced  in  evidence 
and  found  the  properties  correctly  listed  therein  and  that  his  esti- 
mated cost  of  the  properties  would  equal,  if  not  exceed,  that 
stated  in  the  inventory  and  appraisement.  The  physical  proper- 
ties and  their  cost  as  listed  in  the  inventory  and  appraisement  are 
as  follows : — 

Physical  Property. 

1.  Water    rights $136.66 

2.  Power  plant  land 500.00 

3.  Power  plant  buildings,  fixtures  and  grounds 19,150.00 

4.  Substation  buildings,  fixtures  and  grounds   1,050.00 

5.  Hydraulic  power  works   91,580.00 

6.  Hydraulic  power  plant  equipment   • .  41,850.00 

7.  Transmission  system 40,826.00 

8.  Substation  equipment  14,669.00 

9.  Distribution  system  6,000.00 

10.  Transformers   933.34 

11.  Meters    1,886.40 

$217,580.39 

Contingencies  and  ComnUssiam — Miscellaneous  and  Incidentals, 

[2]  In  the  cost  of  constructing  and  assemhling  the  properties 
of  electric  works,  tiiere  are  items  of  expense  incident  thereto 
which  must  be  considered  and  included  in  order  to  arrive  at  the 
actual  cost  thereof.  These  items  include  such  as  the  cost  of  the 
building,  of  roads,  tools,  and  machinery  used  in  the  construction 
and  afterwards  discarded,  etc.  Upon  an  examination  of  the  evi- 
dence the  Commission  makes  an  allowance  of  2  per  cent  for  such 
items.  I 

Engineering  and  Superintendence  During  Construction, 

[8]  A  consideration  of  the  evidence  submitted  and  the  engi- 
neering and  superintendence  problems  encountered  in  planning 
and  assembling  an  electrical  property  such  as  this  leads  the  (com- 
mission to  find  that  5  per  cent  is  a  fair  and  a  reasonable  allowance 
for  such  purposes  in  this  case. 

Other  Expenses  During  Construction. 

[4]  The  company  has  requested  $6,527.48  to  be  allowed  for 
legal  expenses.  It  is  the  opinion  of  the  Ccnnmission  that  this 
amount  is  ample  for  taxes,  insurance,  damages,  l^al  and  execu- 
tive expenses  during  construction  and  the  said  amount  is  allowed 

for  these  items. 
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Interest  During  Constrmtum. 

[6]  In  this  case,  we  find  a  reasonable  time  for  the  construction 
period  ia  one  year  and  at  the  time  this  construction  was  taking 
place,  8  per  cent  was  the  interest  rate  and  interest  for  one  half 
of  the  said  period,  amounting  to  the  sum  of  $8,180.17,  is  allowed* 

Working  CapitdL 

[6]  It  is  necessary  to  the  successful  operation  of  this  property 
that  the  company  carry  certain  materials  and  supplies  to  meet 
emergencies.  The  fact  that  the  company's  operations  ai-e  a  con- 
siderably distance  from  the  market,  makes  it  necessary  that  the 
quantity  of  such  material  and  supplies  on  hand  be  greater  than 
if  not  so  remote  from  the  market.  In  addition  to  having  on  hand 
materials  and  supplies,  there  are  payrolls  and  other  expenses 
which  must  be  met,  making  it  necessary  to  provide  for  a  working 
capital  Upon  a  consideration  of  all  the  facts  and  circumstances^ 
the  CommisBion  finds  $7,731.85  necessary  as  a  working  capital 
and  such  amount  is  allowed  for  such  purpose. 

Other  Nonphy^al  Factors. 

No  claim  or  evidence  to  support  any  claim  was  presented  to  llie 
Commission  for  promotion  costs,  organization  expenses,  costs  of 
obtaining  money,  cost  of  property  development  or  cost  of  business 
development,  and  no  allowance  will  be  made  for  any  of  these 
items. 

Summarizing  the  cost  of  these  properties  we  have  the  follow- 
ing:— 

I.  Phyaiotkl  faotoTi. 

1.  Physical  property    '. $217,680.W 

2.  Contingenoies  and  omissions  miseellanooas  and  incidental        4,351.62 

3.  Engineering  and  superintendence  during  construction  .  •       10»879,06 

4.  Taxes,  insurance,  damages  legal  and  executive tfi2,7A^ 

n.  Nonphpaical  factors. 

1.  financial: 

(a)  Interest  during  construction 8,180.17 

2.  Promotion — ^None. 
Organization — ^None. 

Cest  of  obtaining  money— None. 
8.  (a)  Property  development— None. 

(b)  Business  development — Nous. 

4.  Working  capital • •• 7,731.85 

$266,251.11 
P.U.R.1921E. 
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'  DeprecioHon. 

[7]  During  the  first  nine  years  after  the  construction  of  these 
electrical  works^  most  of  the  energy  developed  was  used  to  supply 
the  applicant  in  its  dredging  operations,  which  constitutes  a  pri- 
vate use.  Witness  Whitten  stated  that  the  cost  of  the*  upkeep 
and  operation  of  this  property  is  several  thousand  dollars  more 
annually  under  its  present  condition  than  if  it  were  new,  due  to 
the  cost  of  maintenance  and  operation,  being  at  the  minimum  in 
the  first  few  years  after  construction.  The  public  had  but  a  small 
percentage  of  the  benefit  of  these  electrical  works  during  the  peri- 
od when  the  costs  of  maintenance  and  operation  were  at  the 
minimum.  During  said  period  the  applicant,  in  its  private  ca- 
pacity, enjoyed  practically  all  the  benefit.  Practically  speaking, 
no  depreciation  has  matured  in  this  property  with  the  exception 
of  pole  lines.  Witness  Whitten  places  the  lessening  of  the  physi- 
cal factor  of  serviceability  of  this  property  at  about  $40,000,  to 
offset  which,  the  properly  being  operated  for  the  most  part  for 
private  use,  no  financial  provision  was  made. 

The  testimony  of  Ethridge  Walker  was  offered  for  the  purpose 
of  explaining  the  method  used  in  fi:xing  the  depreciation  set  forth 
in  the  annual  reports  of  the  company  to  the  Commission.  It  ap- 
fesLTS  that  the  valuation  therein  set  forth  was  arbitrarily  fixed, 
not  with  any  idea  of  determining  the  actual  value  of  the  property 
but  with  the  idea  of  having  all  the  value,  excepting  a  small  value 
as  junk,  taken  out  of  the  property  when  the  dredging  operations  of 
the  company  were  concluded. 

Upon  a  consideration  of  all  the  evidence  in  this  case,  the  Com- 
mission finds  $45,000  as  a  measure  of  the  decreaise  of  the  physical 
factor  of  serviceability,  leaving  the  net  total  value  $210,251.11, 
including  working  capital. 

During  the  year  1918,  the  Boston  &  Idaho  Gold  Dredging 
Company's  dredging  operations  ceased.  Only  a  small  percentage 
of  the  total  capacity  of  the  electrical  works  was  used  in  serving 
the  public  until  recently.  For  the  year  1913,  at  which  time  the 
company  was  operating  its  dredges,  the  output  in  kilowatt  hours 
P.UJt.l921B.  14 
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was  90  per  cent  of  the  rated  capacity  of  the  generators  in  kilovolt 
amperes  at  80  per  cent  power  factors.  For  the  year  1918 
during  a  part  of  which  year  power  was  furnished  for  dredg- 
ing, the  output  in  kilowatt  hours  was  46  per  cent  on  the  same 
basis.  For  the  year  1919,  after  the  company  had  ceased  operat- 
ing its  dredges,  the  output  was  21  per  cent  and  for  the  year  1920, 
27  per  cent  on  the  same  basis. 

Using  80  per  cent  power  factor  as  a  basis,  the  maximum  de- 
mand for  each  of  said  years  is  as  follows: 


1913  100% 

1918  , 70% 

1919  80% 

1920  ; 83% 


These  electric  works  furnish  energy  to  mining  companies 
which  require  severe  starting  peak  demands  for  hoisting  purposes 
at  irregular  intervals.  The  noimal  peak  load  conditions  at  the 
present  time^  according  to  the  testimony  of  Mr.  Whitten,  demand 
approximately  64  per  cent  of  the  capacity,  using  as  a  basis  the 
said  80  per  cent  power  factor. 

[8]  The  applicant  did  not  construct  and  equip  its  electrical 
plant  and  main  transmission  system  for  the  purpose  of  supplying 
a  public  demand.  It  constructed  said  electrical  plant  and  system 
for  the  purpose  of  supplying  its  own  demand.  In  the  expenditure 
of  the  cost  of  constructing  and  equipping  its  power  plant  and  main 
transmission  line,  the  public  was  not  considered.  The  supplying 
of  the  general  public  with  energy  for  lighting  and  power  purposes 
did  not  engage  the  attention  of  the  investors  at  the  time  of  the 
investment,  but  was  an  afterthought  created  by  the  request  for 
energy  of  certain  small  towns  and  mining  companies  in  the  terri- 
tory. Where  a  company  constructs  and  equips  an  electrical  plant 
and  transmission  system  for  its  own  use  and  in  the  course  of  its 
operation  takes  on  customers,  after  which  the  purpose  for  which 
the  same  was  constructed  ceases,  leaving  the  company  with  an 
electrical  plant  and  transmission  system  on  its  hands,  with  a  pub- 
lic demand  for  only  a  portion  of  its  capacity,  there  should  be 
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included  in  the  rate  base  only  such  proportion  of  the  value  of  the 
electrical  works  as  the  present  demand  bears  to  the  full  capacity 
thereof,  with  due  allowance  included  to  provide  for  the  prospec- 
tive additional  public  demands  of  the  territory  within  a  reason- 
able future. 

It  is  the  duty  of  a  public  utility  to  find  a  market  for  the  con- 
sumption of  its  commodity  and  where  a  public  utility  provides 
capacity  without  proper  r^ard  to  the  present  and  the  prospective 
future  demands,  value  of  the  excess  capacity  should  not  be  in- 
cluded in  rate  base.  The  electrical  plant  and  transmission  sys- 
tem of  the  applicant  has  a  capa<5ity  much  greater  than  a  prudent 
regard  for  its  present  and  prospective  customers  requires,  when 
considered  in  the  light  of  the  developmental  possibilities  of  the 
territory  which  it  serves. 

Upon  an  analysis  of  the  different  portions  of  the  electrical 
works  and  a  consideration  that  the  full  capacity  of  certain  por- 
tions thereof  is  now  being  used  and  that  only  a  certain  per  cent 
of  the  capacity  of  other  portions  of  said  property  is  now  being 
used  to  supply  the  public  demand,  and  that  the  depreciation  re- 
serve hereinafter  provided  will  be  used  to  pay  the  cost  of  the 
repair  and  the  replacement  of  all  portions  of  said  electrical  works, 
the  Commission  finds  that  the  capacity  of  the  property  of  this 
applicant,  used  and  useful  in  the  service  to  the  public,  is  65  per 
cent  of  the  full  capacity  thereof. 

The  rate  base  is  f oxmd  as  follows : — 


Total  net  value  without  working  capital $202,519.26 

65  per  cent  thereof 131,637.52 

Plus  working  capital  7,731.85 

$139,360.37 


The  value  herein  found  is  not  what  would  be  properly  termed 
the  selling  or  market  value  of  the  properties  at  the  present  time, 
but  is  the  inta:insic  value  of  the  property  if  located  in  a  normal 
territory  where  the  demand  for  electricity  for  dconestic  and  com- 
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mercial  purposes  bore  a  normal  relationship  to  the  demand  for 
power  purposes,  if  in  dependable,  stable,  proportionate  amounts^ 

The  demand  for  electricity  for  domestic  and  commercial  pur- 
poses, which  is  the  use  affording  the  greatest  diversity  in  load 
factor  and  bringing  the  highest  price  per  unit  during  time  of 
use  is  abnormally  small  in  the  territory  served  by  this  company, 
while  the  demand  for  power  purposes  in  comparison  with  the  de- 
mand for  domestic  and  commercial  purposes,  is  abnormally  large 
and  dependent  upon  mining  operations  in  the  Boise  Basin.  These 
operations  have  been  irregular  and  uncertain  and  for  periods  of 
time  one  or  more  of  these  mines  have  ceased  operations  and  the 
demand  for  power  purposes  has  not  been  a  continuous  one.  Any 
estimate  of  iSie  revenue  to  be  received  from  a  schedule  of  rates 
imder  such  conditions  is  speculative  in  the  extreme. 

Under  such  conditions,  it  is  not  to  be  expected  that  a  rate  could 
be  put  into  effect  which  would  furnish  sufficient  revenue  to  pay 
operating  expenses,  taxes,  depreciation,  and  a  fair  return  on  the 
value  herein  found.  A  rate  which  would  yield  such  a  return  un- 
der the  market  conditions  existing  in  the  territory  served  by  this 
company  would  be  prohibitive  and  result  in  reduced,  rather  than 
increased,  revenue  to  the  company. 

Depreciaiion  AUowanee* 

[9]  Benewals  and  replacements  of  certain  portions  of  this 
property  will  be  required  to  be  made  frcmi  time  to  time  and  a 
fund  for  the  payment  of  the  costs  of  these  repairs  and  replace- 
ments must  be  provided*  Upon  a  consideration  of  aU  the  facts 
and  circumstances  in  evidence,  the  Commission  fixes  a  straight 
line  depreciation  of  3^  per  cent  on  the  depreciable  property. 

Bates. 


No  change  in  rates  has  been  asked  and  none  will  be  herein 
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made  for  electricity  used  for  lighting  purposes,  and  the  Commis- 
sion finds  thai  the  rates  already  in  fbroe  for  said  purposes  are  as 
bigh  as  can  be  justified. 

'Revenues. 

The  estimated  revenues  of  the  company  from  the  present  load 
for  a  year  with  the  proposed  rates  after  same  have  become  effeo- 
tive,  with  the  changes  and  modifications  hereinafter  made,  and 
the  earnings  from  lighting  and  heating  purposes,  using  as  a  basis 
the  first  five  months  of  1921,  would  yjeld  approximately  $37|493. 
-Said  revenues  come  from  the  following  sources,  to-wit: 


•Golden  Hill  Mining  Co.— power $27,000.00 

Xrolden  Age  Mining  Co. — power  • • 5,000.00 

Idawa  Mines — power    2,767.00 

Earnings  from  lighting  and  heating  2,736.00 

997,403.00 


The  actual  returns  will  prohahly  be  less  than  $37,498,  due  to  the 
shutting  down  of  the  mines  at  certain  seasons. 

[10]  This  does  not  include  any  estimate  on  the  revenue  to  be 
received  from  the  secondary  demand  charge.  There  is  no  evidence 
from  which  to  base  any  estimate  on  said  demand.  The  secondary 
demand  is  a  demand  for  power  for  hoisting  purposes,  used  by 
mining  consumers.  Objections  have  been  made  to  any  charge  for 
this  secondary  demand.  We  fail  to  find  any  merit  in  these  objec- 
tions. Where  a  consumer  requires  energy  for  hoisting  purposes 
in  excess  of  the  regular  demand  and  the  utility  furnishes  such 
excess  energy,  the  consumer  receives  a  benefit  for  which  he  should 
pay  and  the  utility  furnishing  same  is  entitled  to  receive  a  reve- 
nue from  this  source,  for  the  reason  that  such  excess  energy  must 
be  reserved  for  the  use  and  benefit  of  the  consumer  whenever  the 
necessity  requires  its  use.  The  fact  that  the  capacity  of  the 
utility's  electrical  works  are  greatly  in  excess  of  demands  of  the 
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territory  for  service  is  no  argument  in  favor  of  any  consumer 
receiving  service  without  paying  what  is  fair  and  reasonable 
therefor* 

Expenses. 

The  operating  expenses,  including  taxes,  for  1920,  were  $28,- 
792.  Mr.  Whitten  testified  that  his  estimates  ior  1921  is  $24,000, 
but  doubted  whether  he  could  come  within  the  $24,000.  Using 
this  is  the  basis  for  the  expenses  for  the  c<Rning  year,  we  have 
the  following:  '• 


Operating  expenses  and  taxes  $24,000.00 

Depreciation  reserve — 3i%   • 4,516.76- 

Total    $28,616.7^ 

The  Commission  finds  that  the  following  rates  are  fair,  reason- 
able, and  justified  in  this  case  for  electrical  power,  for  minings 
metallurgical,  and  industrial  uses,  to-wit: 

[Kate  schedule  omitted.] 


Findings. 

The  Commission  finds: 

1.  That  the  value  of  the  capacity  of  the  electrical  works  of  the 
Boston  &  Idaho  Gold  Dredging  Company,  used  and  useful  to  the 
public,  is  66  per  cent  of  the  cost  value  thereof,  after  deducting 
therefrom  $45,000  depreciation,  and  the  working  capital  herein- 
before found  added  thereto,  making  a  total  of  $139,369.87* 

2.  That  the  schedule  of  rates  for  energy  furnished  for  minings 
metallurgical  and  industrial  uses,  with  the  changes  and  modifica- 
tions hereinbefore  set  forth  are  just,  fair,  and  reasonable. 

3.  That  the  valuation  hereinbefore  determined  is  the  value  of 
the  capacity  of  the  electrical  works  under  present  conditions  used 
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and  useful  to  the  public,  and  in  the  event  conditions  change,  a 
new  valuation  shall  be  made  upon  application  of  the  company, 
setting  forth  the  facts  which  have  produced  the  changed  oondi- 
tion& 


NORTH  DAKOTA  BOARD  OF.RAIIiROAD  0OMMIS8IOMBR8. 

BE  SHETENNE  VALLEY  LIGHT  &  POWEB  COMPANY. 
[Docket  No.  1664.] 

Bates  ^  Effect  of  franchiaeB  —  Provision  for  i$icrease. 

1.  Since  the  enactment  of  the  North  Dakota  Utility  Law,  public 
utilities  cannot  change  their  rates  without  approval  by  the  Commis- 
sion, even  though  a  franchise  provides  methods  of  changing  the  schedule 
of  rates. 

Rates  ^  Schedules  —  Filing  and  effect  —  Electricity. 

2.  An  electric  rate  schedule  filed  with  the  North  Dakota  Commis- 
sion becomes  the  legal  rate  thirty  days  after  filing  if  not  suspended  by 
the  Commission  before  that  time. 

Taluation  —  Original  cost  ^  Electric  plant. 

3.  The  original  cost  method  was  used  in  evaluating  the  p/roperty 
of  an  electric  utility,  expenditures  for  liability  insurance,  taxes  during 
construction,  engineering  services,  and  promotion  being  added  to  the 
structural  value. 

0 

Return  —  Reasonableness  —  Efficiency  of  management  —  TTmnsmis* 
sion  losses. 

4.  Consumers  of  an  electric  company  should  not  be  compelled  to 
bear  the  expenses  of  heavy  line  losses  which  are  due  to  improvident  con- 
struction. 

Return  —  €>perating  expenses  ^  Interest  on  meter  deposits. 

6.  No  charge  should  be  made  to  the  operating  expenses  of  an  elec^ 
trio  utility  for  meter  deposits  when  the  money  deposited  is  used  as 
working  capital* 
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Behsm  —  OperaUng  expenses  —  ElectHo  tranBnUssUm  —  Losses. 

DiBCUssion  of  electrical  loeses  in  tranamiBBion  line,  p.  860. 

WMum  —  OperaUng  expenses  ^  Electric  eompan^. 

Tahle  showing  operating  expenses  of  an  electric  oompanj,  inehiA- 
ing  collection  costs,  depreciation,  and  interest  on  bonds,  p.  868. 

[July  16,  1921.1 

Application  for  increased  light  and  power  rates;  applioatioii 
granted. 

By  the  Board:  On  December  2,  1920,  the  Sheyenne  Valley 
Light  &  Power  Company  filed  with  this  Comimission  an  applica- 
tion for  an  increase  in  light  and  power  rates.  The  petition  of 
the  above  named  applicant  set  forth  that  its  place  of  business 
was  at  Valley  City,  North  Dakota,  and  that  it  is  engaged  in  the 
management  and  operation  of  a  system  of  high  tension  electric 
lines,  which  system  supplies  electric  current  to  the  villages  of 
Dazey,  Leal,  Bogers,  Sanborn,  Oriska,  Nome,  Fingal  and  Walum. 
The  petitioner  applied  to  the  Commission  for  authority  to  change 
its  rates  for  the  reason  that  the  present  rates  did  not  meet  even 
tiie  current  operating  expenses,  and  asked  to  file  the  application 
under  the  provisions  of  §  14,  Chapter  192,  Session  Laws  of  1919. 
Owing  to  a  change  in  the  clerical  force  of  the  Commission,  the 
application  was  not  placed  before  the  Commission  until  after  the 
expiration  of  thirty  days,  and  it  is  the  contention  of  the  applicant 
that  by  reason  of  the  fact  that  no  suspension  order  was  issued 
williin  a  period  of  thirty  days,  the  rates  so  filed  became  the  legal 
rates.  The  Commission  exchanged  considerable  correspondence 
with  the  applicant  and  the  villages  served  by  the  Sheyenne  Valley 
Light  &  Power  Company  in  an  endeavor  to  settle  the  controversy 
informally.  Failing  in  this,  the  Commission  set  the  matter  up 
for  hearing  at  Valley  City,  North  Dakota,  on  April  28,  1921 
at  8  o'dod:  p.  m.,  all  interested  parties  being  notified.  The  fol- 
lowing appearances  were  entered:  D.  0.  Ritchie,  attorney  of 
Valley  City,  North  Dakota,  on  behalf  of  the  Sheyenne  Valley 
Light  &  Power  Company ;  Evello  and  Adams,  attorneys  of  Lisbon, 

P.U.R.1921B. 


Digitized  by 


Google 


BE  SHEYENNB  VALLEY  LIGHT  &  POWER  CO.  867 

North  Dakota,  on  behalf  of  the  village  of  Nome  J  Combs  and 
Eitchie,  attorneys  of  Valley  City,  North  Dakota,  on  behalf  of  the 
Tillages  of  Dazey,  Bogers,  Leal,  Sanborn,  and  Oriska. 

The  Sheyenne  Valley  Light  &  Power  Company  is  a  corporation 
organized  under  the  laws  of  the  state  of  North  Dakota;  the  com- 
pany operates  129.76  miles  of  high  tension  electric  line,  purchas-. 
ing  the  power  from  the  city  of  Valley  City,  which  operates  a 
mnnicipally  owned  plant  over  whose  rates  the  Commission  has  no 
jurisdiction.  When  the  lines  were  built  into  the  villages  served 
by  the  applicant,  contracts  were  entered  into  between  the  parties 
establishing  maximum  and  minimum  rates.  The  rates  in  effect 
at  the  time  the  application  was  filed  were  as  follows: 

[Schedule  omitted.] 

It  was  agreed  at  the  hearing  that  the  application  as  made  by 
the  company  was  for  an  increase  in  light  rates  to  20  per  cent  per 
kilowatt  hour  less  a  2  per  cent  discount,  and  a  power  rate  from 
12  cents  to  9  cents  on  the  sliding  scale,  all  to  come  within  the 
maximum  rate  provided  for  by  the  several  contracts  entered  into 
by  and  between  the  Sheyenne  Valley  Light  &  Power  Company 
and  the  villages  named. 

[1]  It  was  contended  by  attorney  Adams,  representing  the 
village  of  Nome  that  inasmuch  as  the  franchise  provided  for  the 
increase  it  was  not  necessary  to  apply  to  the  Commission.  In 
this  Mr.  Adams  is  in  error.  Since  the  enactment  of  the  utility 
law,  public  utilities  can  not  change  their  rates  without  approval 
of  this  Commission,  even  though  a  franchise  provides  methods  of 
changing  the  schedule  of  rates.  Courts  and  Commissions  general- 
ly have  so  held. 

Subsequent  to  the  filing  of  the  application  for  increased  rates, 
there  was  a  meeting  held  in  the  oflSces  of  Combs  &  Ritchie  in 
Valley  City,  and  there  was  present  a  representative  of  the  power 
company  and  a  representative  of  the  several  villages.  It  was 
agreed  at  this  meeting  that  no  increase  in  rates  would  be  made  in 
excess  of  the  original  contract  The  company  amended  its  origi- 
nal application  to  conform  with  the  contract  rate,  and  said  rates 
were  put  into  effect  and  are  now  being  charged.    The  village  of 
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I^ome  strenuously  objected  to  the  increase,  and  refused  to  remit 
for  the  full  amount  billed^  but  deducted  the  increase  and  remitted 
at  the  old  rate.  The  power  company  notified  the  village  of  Nome 
that  these  rates  were  legally  in  f orce^  and  stated  that  the  difference 
between  the  statement  sent  out  and  the  remittances  was  being  car- 
ried as  arrears,  and  all  accounts  thirty  days  in  arrears  woutd  be 
discontinued  without  further  notice.  The  first  question,  there- 
fore, for  the  Commission  to  determine  is  the  legality  of  the  in- 
creased rates  which  were  put  into  effect. 

[2]  The  original  application  was  apparently  filed  under  the 
provisions  of  Section  14,  Chapter  192,  Laws  of  1919.  This 
Section  provides  that  a  utility  may  file  with  the  Commission  a 
8chedule  of  rates,  which  if  not  suspended  within  thirty  days  be- 
come the  l^al  rates.    To  quote  from  the  section : 

"All  such  rates,  fares,  tolls,  rentals,  charges,  classification,  con- 
tracts, practices,  rules  or  regulations  not  so  suspended  shall,  on 
the  expiration  of  thirty  days  from  the  time  of  filing  the  same  with 
the  Commissioners,  or  of  such  lesser  time  as  the  Commissioners 
may  grant,  go  into  effect  and  be  the  established  and  effective  rates, 
tolls,  fares,  rentals,  charges,  classifications,  contracts,  practices, 
rules  and  regulations,  subject  to  the  power  of  the  Commissioners, 
after  a  hearing  had  on  its  own  motive  or  upon  complaint,  as  here- 
in provided  to  alter  or  modify  the  same." 

This  clearly  states  that  rates  filed  with  the  Commission,  not  so 
suspended,  become  the  legal  rates,  subject,  however,  to  the  power 
of  the  Conmiission  to  alter  or  modify  same  after  a  hearing  either 
on  its  motion  or  upon  complaint. 

In  addition  to  filing  the  rates  with  this  Commission,  the  power 
company  caused  printed  notices  to  be  sent  to  each  consumer  di- 
recting their  attention  to  the  fact  that  the  increase  in  rates  would 
become  effective  in  thirty  days,  if  not  suspended  by  the  Com- 
mission.   A  copy  of  this  notice  was  submitted  as  an  exhibit 

The  Commission  can  reach  no  other  conclusion,  therefore  and 
finds,  that  the  rates  filed  and  which  were  in  effect  at  the  date  of  the 
hearing  are  the  legal  rates.  It  is  then  only  a  question  of  deter- 
mining from  the  evidence  and  investigation  whether  the  rates  are 
reasonable  and  the  service  efficient 
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ValtuUian. 

As  before  stated,  this  oompany  is  a  distributing  company  only 
and  owns  no  generating  equipment,  power  being  purchased  from 
the  municipal  plant  of  Valley  Qitj.  The  transmission  lines  serve 
the  towns  of  Sanborn,  Bogers,  Dazey,  Oriska,  Walum,  and  Nome. 
The  company  does  not  own^  but  leases  from  the  villages  and 
operates  the  distributing  system  in  Dlizey,  Rogers',  Sanborn, 
Oriska,  and  Nome.  The  distributing  systems  in  Walum  and 
Fingal  are  owned  by  the  company. 

[3]  The  lines  are  of  8  phase^  13,000  volts,  and  the  plant  was 
luilt  during  a  period  of  high  prices,  1917  to  1920 ;  the  original 
•cost  method  has  been  used  by  the  Conmiission's  engineering  de- 
partment in  evaluating  the  property.  The  structural  value  of  the 
tused  and  useful  plant  owned  by  the  company  as  of  February  1, 
1921  is  found  to  be  $92,140.  The  records  of  the  company  indi- 
cate that  the  following  amounts  were  also  expended  and  should 
be  added  to  the  structural  value: 

Liability   insurance    $1,118.00 

Taxes  during  construction   203.00 

Engineering  services    (5%)    4,607.00 

Promotion    ( 5% )    4,607.00 

to  which  should  also  be  added  working  capital  in  the  amount  of 
$2,276,  which  the  Commission  finds  to  be  reasonable,  making  a 
total  of  money  actually  invested  in  property  of  $104,951. 

The  following  tabulation  gives  the  valuations  of  the  distribu- 
tion systems  in  the  various  villages  served  by  the  Sheyenne  Valley 
Light  &  Power  Company,  in  which  such  systems  are  leased  by 
die  company  from  the  villages: 

[Tabulation  omitted.] 

Various  minor  adjustments  and  part  year  rentals  on  portions  of 
some  systems  reduced  the  total  rentals  paid  during  the  period 
November  1, 1919,  to  November  1, 1920,  to  the  sum  of  $1,722. 

Operating  Expenses. 

The  Sheyenne  Valley  light  &  Power  Company  has  a  oontraefe 
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with  the  Dakota  Engineerixig  &  Construction  Company  whereby^ 
the  latter  manages  and  operates  the  lines  of  the  power  company. 
For  this  service^  they  hare  in  the  past  paid  the  sum  of  $7,200* 
per  year  or  $600  per  month.  The  power  company  estimates  the 
expense  for  the  ensuing  year  will  be  greater  and  they  ask  an  allow- 
ance $700  per  month  for  expenses  exclusive  of  taxes.  The  follow- 
ing table  shows  what  items  are  included  in  the  total  figure  of 
$700: 

[Table  omitted.] 

The  following  table  shows  the  operating  revenues,  expenses  and 
income  for  the  twelve  mwiths  period,  November  1,  1919  to  No- 
vember 1,  1920. 

[Table  showing  deficit  of  $8,073.14  omitted.] 

From  the  above  table,  it  is  evident  that  the  company  operated' 
at  a  loss  for  the  twelve  months  period.  Should  the  operating 
expenses  remain  the  same,  the  rates  must  of  necessity  be  increased 
to  prevent  the  confiscation  of  the  property  of  the  company. 

Losses  in  Trtmsmission  Line. 

The  investigation  discloses  that  there  is  an  unusually  large 
loss  in  the  transmission  lines,  being  approximately  fifty  per  cent. 
The  transformer  loss  accounts  for  a  portion  of  this,  but  the  Com- 
mission is  of  the  opinion  that  the  company  made  an  imprudent 
investment  in  constructing  their  lines.  With  improper  construc- 
tion, consumers  are  unduly  penalized  by  large  losses  in  the  trans- 
mission lines.  The  losses  in  any  transmission  line  consist  of  first, 
the  loss  in  the  conductor,  second,  the  loss  in  the  transformer,  and 
third,  the  losses  due  to  Corona  discharge,  fourth  the  loss  due  to 
leakage  of  other  kinds.  These  losses  may  be  as  high  as  80  per 
cent  in  alternating  current  systems  having  a  large  number  of 
small  transformers  and  with  a  very  small  amount  of  energy  sold 
per  mile  of  line  or  per  transformer,  but  if  the  amount  of  enei^ 
sold  is  more  nearly  up  to  the  capacity  of  the  transformer,  these 
losses  should  reduce  down  to  somewhere  around  10  per  cent. 

Transformers  of  13,000-12,600-12,000  to  220-110  volts  have 
the  following  losses: 
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5  K.  V.  A iron  loss    75  watts,  copper  losg  115  watts 

7.5  K.  V.  A iron  loss  103  watts,  copper  loss  150  watts 

10  K.  V.  A iron  loss  120  watts,  copper  lost  190  watts 

15  K.  V.  A. iron  loss  167  watts,  copper  loss  260  watts 

20  K.  V.  A , .  iron  loss  200  watts,  copper  loss  325  watts 

^  K.  y.  A. t iron  loss  255  watts,  copper  loss  390  watts 

^0  K.  v.  A. iron  loss  380  watts,  copper  loss  675  watts 

It  is  found  that  the  six  transformers  owned  by  this  company 
Lave  a  total  excitation  loss  of  2300  kilowatt  hour  per  month,  the 
rest  of  their  transformer  losses  are  to  be  found  in  the  small  trans- 
formers along  the  line  and  in  the  step  down  transformers  at 
other  towns.  We  have  not  the  size  or  number  of  these  other 
transformers  and,  therefore,  cannot  check  their  reported  excita- 
tion loss. 

A  fundamental  principle  in  power  transmission  is  that  the 
power  transmitted  over  any  high  line  varies  as  the  voltage  and 
current  (amperes)  while  the  current  in  the  wire  varies  as  the 
reciprocal  of  the  resistance. 

The  relative  resistance  of  the  ordinary  types  of  conductors  are 
as  follows:  taking  annealed  copper  as  unity, 

Copper    1.00 

Aluminum    •«••• 1.61 

Steel 7.20 

Thus  showing  that  steel  has  a  resistance  of  7.2  times  as  great 
as  copper. 

Based  upon  these  figures,  the  electrical  conductivity  of  hard 
drawn  copper  is  97  per  cent  of  annealed  copper  which  is  100 
per  cent,  aluminum  hard  drawn  is  60  per  cent,  while  steel  has  a 
relative  conductivity  of  14.2  per  cent. 

The  resistance  of  the  steel  strand  used  by  the  Sheyenne  Valley 
Xight  &  Power  Company  is  1.3523  ohms  per  100  feet  which  is 
the  resistance  of  a  number  11  E  &  S  copper  ^ire,  which  size  is 
not  allowed  under  our  Hazard  and  Inductive  Interference  Bules. 
A  solid  copper  conductor  of  the  same  diameter  as  the  stranded 
steel  would  only  have  a  resistance  of  .16(5  ohms  per  100  feet,  how- 
ever, this  size  conductor  would  be  entirely  too  large  for  the  load 

of  this  company,  , 
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The  economics  of  transmission  line  construction  determines 
that  the  price  of  aluminnm  should  be  twice  that  of  copper,  and 
the  price  of  E.  B.  B.  steel  10  per  cent  less  than  J  of  the  price  of 
copper  in  order  that  the  cost  per  mile  of  conductors  shall  be  the 
same,  with  the  same  resistance  per  mile  so  that  it  appears  that 
with  stranded  steel  costing  them  $8.50  per  Cwt.  F.  O.  B.  Min- 
neapolis, and  copper  costing  them  $21  per  Cwt.  F.  O.  B.  Min- 
neapolis that  this  company  was  unduly  hasty  in  the  use  of  strand- 
ed steel  wire.  As  will  be  noted  the  prices  paid  do  not  agree  with 
the  economics  of  this  type  of  construction. 

[4]  The  immediate  solution  of  the  excessive  line  losses  would 
be  to  rebuild  the  entire  system.  This  would  mean  the  addition  of 
thousands  of  dollars  in  the  capital  investment,  and  a  consequent 
increase  in  rates  to  provide  additional  revenue  for  retoim  on  in- 
vestment. The  Commission  is  of  the  opinion  that  to  compel  the 
consumers  to  bear  the  expenses  of  the  heavy  line  losses  would  be 
unfair  and  impose  an  undue  burden  upon  them. 

Cost  of  Current. 

The  cost  of  current  to  the  company  for  April,  1921,  is  shown  in 
the  following  table.  Even  at  the  present  rate  the  total  cost  for 
the  constructive  year  beginning  at  this  time  would  be  greater 
than  the  figure  used  in  the  operating  statement  for  1920. 

Present  Rates.    April  1921. 

500  kw.  hr.  at  8<  ....*. $40.00 

500  kw.  hr.  at  7<  35.00 

4,000  kw.  hr.  at  6#  ; 240.00 

5,000  kw.  hr.  at  7.6#  380.00 

2,000  kw.  hr.  at  5.7# 114.00 

18,000  kw.  hr.  at  6.8< 494.00 

Total    $1,303.00 

Average  • . .  •  • 1521  per  kw.  hr. 

Price  of  Coal. 

The  cost  of  lignite  at  the  time  the  contract  was  entered  into 
with  the  city  of  Valley  City  was  $2.30  per  ton,  laid  down.  The 
present  freight  rate  from  cheapest  mine  is  $1.62  per  ton.  The 
Commission  finds  that  they  are  now  buying  mine  run  ooal  at  Zap 
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at  about  $2.50  per  ton  F.  O.  B.  mine,  freight  $1.75 J  total  laid 
iown,  Valley  City  is  $4.26^  per  ton,  and  that  about  one-fourth 
of  the  coal  purchased  is  screenings  which  are  now  purchased  at 
Zap  at  85  cents  per  ton  plus  freight  $1.75^  per  ton,  total  $2.60  per 
ton. 

The  average  cost  of  coal  used  laid  down  Valley  City  at  present 
is  about  $3.84  per  ton  or  68.4  per  cent  above  the  price  at  the  time 
of  contract 

The  average  price  paid  during  the  twelve  months  period  No- 
vember 1,  1919,  to  November  1,  1920,  was  $3.92  per  ton,  so  if 
anything  the  present  cost  of  coal  is  slightly  below  the  average  for 
the  test  period.  It  must  be  also  noted  that  the  market  price  for 
screenings  is  now  generally  $1  to  $1.25  per  ton  at  mine  and  the 
price,  at  which  the  city  of  Valley  City  secures  the  screenings,  is 
below  market  price,  so  that  the  Commission  is  probably  justified 
in  estimating  the  cost  of  power  at  100  per  cent  of  the  test  period 
cost. 

[6]  The  following  statement  of  estimated  operating  expenses 
for  a  constructive  year  under  present  conditions  gives  considera- 
tion to  the  increase  of  $100  per  month  in  contract  price  for  man- 
agement and  operation,  but  does  not  add  any  amount  because  of 
interest  on  meter  deposit,  for  the  reason  that  this  money  will  be 
used  as  working  capital,  or  can  be  reinvested  to  earn  an  amount 
equal  to  that  paid  for  the  use  thereof. 

EatitnaUd  Operating  Bwpense9  for  Constructive  Tear  Beginning  at  This 

Time, 

Coflt  of  current  purohaaed  from  city  ol  Valley  City  baaed  on  12 

months  period   $12^83.38 

Operation  and  management  8,400.00 

Rental  to  villages  for  distribnting  systems 1,722.00 

Ck^eetion  cost  2%  of  revenues  collected  586.30 

Depreciation  6%  on  $92,140  plant  value  4,607.00 

Tftxes-^timated    1,269.08 

$29,467.76 
Plus  interest  <»  $15,000  bonds,  8%  1,200.00 

$30,667.76 

Gross  revenues,  test  period $21,242.32 

Additional  revenues  requirements  without  providing  return  ....       9,425.44 
An  average  of   •.«••• 44.3% 
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It  was  Stated  by  the  representative  of  the  eompany  at  the  hear- 
ing that  they  were  not  seeking  rates  at  this  time  which  will  pro- 
vide any  return  to  the  stockholders,  but  they  wished  to  increase 
the  rates  sufficiently  to  provide  for  operating  expenses. 

After  careful  consideration  of  all  the  testimony  and  the  mat- 
ters and  things  involved  in  this  proceeding,  the  Commission  is 
of  the  opinion  and  finds,  that  the  rates  applied  for  by  the  Shey- 
enne  Valley  Light  &  Power  Company,  same  being  the  maximum 
rates  provided  for  in  the  franchises  of  the  several  villages,  are 
reasonable  and  just.  In  the  order  to  follow,  said  rates  will  be 
permitted  to  become  effective  with  the  readings  for  July,  1921, 
and  remain  in  effect  for  a  period  of  six  months,  or  not  to  exceed 
December  81,  1921,  when  the  Commission  may  by  further  order 
extend  the  rates  or  modify  same  in  the  manner  provided  by  law. 

The  company  will  be  required  to  file  with  the  Commission 
monthly  statements  of  operating  expenses  and  revenues  not  later 
than  the  10th  of  each  month  following  the  issuance  of  this  order, 
also  showing  any  material  changes  in  plant  accounts. 

Complaint  having  been  made  as  to  service  at  Nom^  the 
company  is  ordered  to  make  a  thorough  inspection  of  the  line 
serving  that  village  and  to  submit  a  report  of  its  investigation 
within  thirty  days  from  the  date  of  this  order,  and  make  every 
effort  to  render  efficient  service. 

An  appropriate  order  will  be  entered. 

Frank  Milhollan,  President)  0.  W.  MoDonnell,  W.  H.  Stats- 
man,  Commissioners. 
P.UJt.l921S. 
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ABAMDONMENT  OF  8ERVIOE. 

Abandonment  and  discontinuance  of  service,  see  Sesvxce,  10,  tl. 

ACCOUNTINO. 

Apportionment  between  two  states  of  tbe  property  of  a  street  railway, 
see  Apportionment,  4. 

Expense  incurred  by  a  natural  gas  company  for  purpose  of  supporting 
income  tax  returns  of  previous  years  as  an  operating  expense;  see 
Retubn,  24. 

Depreciation  expenditures  of  a  gas  company  improperly  charged  to 
operation,  see  Return,  65. 

Losses  sustained  by  a  public  utility  through  improper  methods  of  ac- 
counting as  they  affect  return,  see  Return,  71. 

Annual  reports  of  a  public  utility  as  evidence  in  a  valuation  proceeding, 
see  Valuation,  1. 

1.  Financial  statements  of  a  public  utility  should  not  be  built  on  the 
assumption  that  no  depreciation  occurs  in  the  property  over  and  above  the 
amount  offset  by  current  replacements.  Be  Monroe  Independent  Teleph.  Ck>. 
(Neb.)  481. 

ACCBUEB  DEPRECIATION. 

Consideration  of  depreciation  generally,  see  Depreciation. 
Consideration  of  accrued  depreciation  in  a  valuation  proceeding,  aee 
Valuation,  16-19. 

ACTIONS. 

Duty  of  Commission  with  regard  to  questions  involved  in  a  pending 

court  action,  see  Commissions,  6. 
Effect  of  pending  litigation  over  water  rights  upon  issue  and  sale  of 

stock,  see  Security  Issues,  1. 

0 

ADMINISTRATIVE  POWERS. 

Commissions  as  administrative  boards  limited  by  extent  of  statutory 
authority,  see  Commissions,  6. 

ADVANTAGES. 

City  to  benefit  because  of  valuable  water  power  available,  see  Rates,  31 
Consideration  of  advantages  of  water  supply  in  «  valuation  proceeding, 
see  Valuation,  79. 

ADVERTISING. 

Cost  of  advertising  and  solicitation  of  business  as  an  operating  ex« 
pense,  see  Bxturn,  18. 
P.n.R.1921E.  55  865 
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AXXOOATION. 

See  Apportioniceni. 

AMBIGUITT. 

Conatniction  of  ambiguont  a{>pIic&tioii  bj  a  street  railway  in  li^t  most 
favorable  to  the  state/see  Ck>NT]iAcrrs,  !• 

AMORTIZATION. 

Generally,  see  Depbeciation. 

Amortization  of  nonoperative  property  of  a  natural  gas  company  on  a 
6  per  cent  sinking  fund  basis,  see  Retubn^  20. 

Amortization  over  a  period  of  years  of  the  cost  of  anploying  geologists 
and  engineers  to  investigate  natural  gas  fields,  see  Return,  23. 

Amortization  of  payments  for  injuries  and  damages,  see  Return,  34. 

Amortization  of  cost  of  extraordinary  repairs  and  of  Commission  ex- 
penses, see  Return,  52^ 

APPEAL  ANB  REVIEW. 

Ck>nstruction  of  a  crossing  under  the  terms  of  a  Commission  order  as- no 
waiver  of  right  if  order  is  a  nullity,  see  Crossings,  4. 

Public  policy  of  state  of  Kansas  as  to  appeal  from  Commission  orders, 
se^  Mandamus,  1. 

Limitation  of  court  powers  upon  appeal  from  rate  order,  see  Rates,  3. 

Conclusiveness  of  finding  by  lower  court  as  to  allowance  for  interest 
during  construction,  see  Valuation,  36. 

AUowance  for  going  value  made  by  lower  court  not  disturbed  upon  ap- 
peal, see  Valuation,  74. 

Annotation  on  appeal  and  review,  p.  595. 
Annotation  on  scope  of  review,  p.  595. 
Annotation  on  procedure  upon  appeal,  p.  596. 

1.  An  order  issued  by  a  Commission  acting  within  the  scope  of  its  au- 
thority, based  on  findings  of  fact,  should  not  be  set  aside  on  review,  unless 
it  clearly  appears  that  the  findings  were  sigainst  the  manifest  weight  of  evi- 
dence. Public  Utilities  Commission  ex  rel.  Illinois  C.  R.  Co.  v.  Smith  (111. 
Sup.  Ct.)  210. 

2.  Only  errors  of  law  appearing  on  the  record  will  be  considered  on  ap- 
peal to  the  supreme  court;  and  the  requirement  that  one  "judicial  tribunal'*, 
shall  exercise  "independent  judgment  as  to  the  facts"  is  satisfied  by  the  re- 
view of  a  Commission  order  by  the  lower  courts.  Ben  Avon  Borough  v, 
Ohio  Valley  Water  Co.  (Pa.  Sup.  Ct.)  471. 

3.  The  supreme  court  should  not  reverse  the  discretion  exercised  by  a 
lower  court,  unless  it  is  satisfied  that  it  has  been  abused.  Ben  Avon  Borough 
▼.  Ohio  Valley  Water  Co.  (Pa.  Sup.  Ct.)  471. 

4.  Interlocutory  orders  of  the  Pennsylvania  Commission  overruling  de« 
murrers  are  not  appealable  to  the  courts.  Philadelphia  C^ty  Passenger  K. 
Co.  V.  Public  Service  Commission    (Pa.  Sup.  Ct.)   581. 

5.  A  decree  of  the  Pennsylvania  superior  court  resulting  in  a  final  dis- 
missal of  complaints  filed  with  the  Public  Service  Commission,  is  appeal- 
able to  the  supreme  court.  Philadelphia  City  Passenger  R.  Co.  v.  Public 
Service  Commission   (Pa.  Sup.  Ct.)   581. 

P.U.R.1921E. 
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APPEABAN0E8. 

Waiver  of  notice  of  rate  order  by  appearance  and  participation  in  pro* 
ceedings,  see  Hates,  46. 

APPORTIONMENT. 

Apportionment  of  wages,  see  lUnruBN,  30,  31,  33, 

Annotation  on  apportionment,  p.  733. 

1.  The  maintenance  of  track  and  roadway  was  apportioned  between  a 
street  railway  and  an  interurban  railway  on  a  ton  mile  basis.  Muskegon 
Traction  &  Lighting  Co.'  v.  Grand  Rapids,  G.  H.  &  M.  R.  Co.  (Mich.)  548. 

2.  The  maintenance  of  poles  and  overhead  structures  was  apportioned 
between  a  street  railway  and  an  interurban  railway  upon  a  car  mile  basis. 
Muskegon  Traction  &  Lighting  Co.  v.  Grand  Rapids,  G.  H.  &  M.  R.  Co. 
(Mich.)  648. 

3.  In  allocating  operating  expenses  and  revenues  between  the  two  de- 
partments  of  a  combined  electric  and  steam-heating  utility,  operating  ex- 
penses were  apportioned  on  the  oasis  of  labor  charges  to  each  department, 
coal  charges  according  to  actual  demand,  general  expense  on  the  basis  of  coal 
cost,  office  expense  on  the  basis  of  gross  earnings,  miscellaneous  plant  re< 
pairs  on  the  basis  of  coal  cost,  insurance  on  the  basis  of  investment,  inter- 
est on  the  basis  of  operating  expenses,  taxes  on  the  basis  of  investment  and 
earnings  before  paying  income  tax,  bad  accounts  at  actual  amount,  ash  con- 
veyor repairs  on  the  basis  of  coal  cost,  building  repairs  on  the  basis  of 
building  requirements  for  each  department,  certain  other  repairs  on  the  basis 
of  coal  cost,  and  truck  repairs,  line  labor  repairs,  meter  repairs,  and  meter 
changing  were  charged  to  the  electric  department.  Re  Western  Electric  Co. 
(N.  D.)  669. 

4.  The  apportionment  between  two  states  of  the  property  of  a  street 
railway  was  made  by  using  the  physical  location,  the  cost  accounting  basis, 
and  the  car  mile  basis,  in  preference  to  using  the  car  mile  and  gross  earn- 
ings method.    Re  Fargo  &  M.  Street  R.  Co.  (N.  D.)  716. 

6.  The  investment  of  a  natural  gas  company  was  apportioned  in  the 
proportion  of  85  per  cent  to  production,  13  per  cent  to  transmission,  and  2 
per  cent  to  distribution.    Re  Hope  Natiu-al  Gas  Co.  (W.  Va.)  418. 

6.  For  the  purpose  of  fixing  rates,  production  investment  of  a  natural 
gas  company  was  assigned  to  its  several  classes  of  service  on  the  basis  of  gas 
sales,  transmission  investment  on  the  basis  of  sales  weighted  by  distance,  and 
distribution  investment  in  city  plants  direct.  Re  Hope  Natural  Gas  Co.  (W. 
Va.)  418. 

7.  The  value  of  the  property  of  a  gas  utility  was  apportioned  between 
its  plants  on  the  basis  of  gas  consumption.  Re  Interstate  Light  &  P.  Co. 
(Wis.)  161. 

8.  Land  and  buildings  of  a  telephone  company  were  allocated  to  the  toll 
system  according  to  the  percentage  of  the  buildings  found  to'be  used  and 
useful  in  giving  toll  service  in  a  pending  toll  case  affecting  the  same  com- 
pany.   Re  Wisconsin  Teleph.  Co.   (Wis.)   171. 

APPRECIATION. 

Reproduction  cost  founded  on  prewar  prices  with  allowance  for  appre- 
ciation as  rate  base,  see  Return,  11. 

Allowances  for  appreciation  in  value  of  utility  property,  see  Valuation^ 
41. 
P.U.F.1921E. 
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APPBOACmSS. 

c  .l#ck  cff  Commission  power  to  order  railroad  to  maintain  approaehos 
to  bridge,  see  Cbobsinos,  0. 

ARIZONA. 

Annotation  on  standards  of  gas  service^  p.  381. 

ABXA1I8A8. 

Rate  schedule  filed  with  Commission  aa  superseding  contractual  ratea, 
see  Rates,  47« 

ARTIFICIAI.  GAS, 

See  Gas. 

ATTRACTION  OF  CAPITAI.. 

Attraction  of  capita]  as  a  factor  affecting  reasonableness  of  return,  aee 
Return,  66-68. 

automobh^es. 

Intent  of  the  New  Jersey  legislature  regarding  the  operation  of  Jitneys, 
see  CERTincATEs  op  Convenience  and  Nectssity,  2. 

Jurisdiction  and  power  of  New  Jersey  Board  to  grant  a  certificate  of 
convenience  and  necessity  for  the  operation  of  a  jitney  as  depend- 
ent upon  municipal  con  sent,  see  -Cebtipicates  of  Convenienoe  and 
Necessitt,  3. 

Company  rendering  automobile  stage  service  carried  on  by  a  taxicab 
company  under  contract  as  an  auto  transportation  company,  see 
Certificates  of  Convenience  and  Necessity,  4. 

Taxicab  company  operating  an  auto  stage  line  as  the  agent  of  another 
company  as  an  auto  transportation  company,  see  Certificates  of 
Convenience  and  Necessity,  5. 

Preference  in  granting  certificates  of  convenience  and  necessity  to  auto 
bus  operators,  see  Certificates  of  Convenience  and  Nbobssitt, 
6. 

Failure  of  part  of  incorporators  of  auto  transportation  company  to 
to  file  bond/  as  it  affects  question  of  operation  in  good  faith,  see 
Certificates  of  Convenience  and  Necessity,  8. 

Right  of  railroad  company  to  give  taxicab  company  exclusive  right  to 
solicit  passengers  at  terminals,  see  Discrimination,  1,  2. 

Permit  to  operate  auto  stage  as  not  limited  by  future  service  by  rail- 
roads, see  Monopoly  and  Compettition,  3. 

Annotation  on  automobiles,  p.  841. 

Annotation  on  bonding  of  motor  vehicles,  p.  842. 

Statement  that  jitneurs  must  receive  Commission  authority  after  re- 
ceiving municipal  licenses  before  having  right  to  operate,  p.  504. 

1.  The  New  Jersey  Commission  has  no. jurisdiction  over  jitneys  licensed 
and  operating  over  the  routes  traversed  by  them  on  and  prior  to  March  15, 
1921,  on  which  day  the  public  utility  act  was  amended,  but  it  has  jurisdic- 
tion over  a  jitney  licensed  by  a  municipality  and  operating  prior  to  that 
date,  but  transferred  since  that  date  to  a  new  owner.  Re  Becker  (K.  J.) 
499. 
P.U.R.1921E. 
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BA8I8. 

Basis  of  apportioning  maintenance  of  track  and  roadway,  see  Appob- 

TIONMBNT,  1. 

Apportionment  of  the  cost  of  maintenance  of  poles  and  overhead  struc- 
tures, see  Affobtionment,  2. 

Apportionment  of  property  of  a  gas  utility  on  the  basis  of  gas  con« 
sumpticm,  see  Afpobtionment,  7. 

Basis  of  computing  depreciation  reserve,  see  Depreciation,  1,  4.  < 

Basis  upon  which  return  is  to  be  computed,  see  Rbtttbn,  3-15. 

Basis  of  estimating  state  taxes,  see  Hetubn,  39. 

BATHHOUSE. 

Cost  of  bathhouse,  gasoline  engine,  and  real  estate  as  part  of  rate  base 
of  water  utility,  see  Valuation^  46. 

BATTERIES. 

Telephone  company  to  furnish  batteries  for  all  usef s,  see  Disciumina* 
TION,  12.  .» 

Duty  of  telephone  eompany  to  supply  subscribers'  with  batteries,  see 
Sebvicb,  24. 

BIiOOK  SOHBDUL^. 

Block  schedule  of  water  rates  as  preferable  to  step  schedule,  see  Rates, 

58. 
Block  schedule  of  electric  rates,  as  preferable  to  step  schedule,  see 

Rates,  59. 

BOATS. 

Jurisdiction  over  a  complaint  allef^fing  unsafe  condition  of  boat  under 
Federal  supervision,  see  Commissions,  8. 

BONDS.  / 

See  also  Secubitt  Issues. 

Failure  of  incorporators  of  auto  transportation  company  to  file  bond, 
as  it  affects  question  of  operation  in  good  faith,  see  Certificates 
OF  Convenience  and  Necessity,  8. 

Commission  authority  to  issue  securities  as  no  guaranty  of  return  suf- 
ficient to  retire  bonds  or  to  pay  bond  interest,  see  Retubn,  60. 

BOOK  VALUE  OR  COST. 

Book  cost  of  a  telephone  utility  as  rate  base,  see  Return,  14. 
Reproduction  cost  as  evidence  of  value,  see  Valuation,  5. 

BROKERAGE. 

Allowances  for  brokerage,  financing,  and  organizationn  expenses,  see 
Valuation,  30-34. 

BUILDINOS. 

Allocation  of  land  and  buildings  of  a  telephone  company  to  toll  eyt* 

tem,  see  Apportionment,  8. 
Depreciation  of  buildings,  see  Depreciation,  13. 
P.U.R.1921E. 
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BUBDEH  OF  PBOOF. 

Necessity  of  proring  claim  for  depletion  allowance,  see  Deplbtiok,  1. 

Burden  of  proof  as  to  reasonableness  of  rates  after  return  of  railroads 
to  state  control,  see  Rates,  30. 

Mere  spending  of  money  for  operation  as  insufficient  to  establish  rea- 
sonableness of  operating  expenses,  see  Rsturn,  21. 

Keoessity  of  proving  items  of  overhead  expense,  see  Valuation,  23. 

Necessity  of  proving  existence  of  going  value,  see  Valdation,  69. 

BVltOUat  AT.AHM, 

Company  operating  a  fire,  sprinkler,  and  burglar  alarm  system  as  a 
public  utility  see  Public  Utilities,  8. 

BT-PBOBUCTS. 

Consideration  of  gross  revenues  from  extraction  of  gasoline  from  nat- 
ural gas,  see  Return,  17* 

GAUFOBNIA.  ^ 

Necessity  of  municipality  securing  a  certificate  of  convenience  and 
necessity  to  operate  an  electric  plant,  see  CEBTincATES  or  Con- 
venience AND  NBGBSSITr,  1. 

Mutual  water  company  furnishing  water  to  purc^iafiert  of  land  as  a  pub- 
lic utility,  see  Puboo  Utiutibs,  1. 

Findings  and  orders  of  California  Commissicm  as  not  res  judicata, 
see  Res  Judicata,  1. 

Annotation  on  standards  of  gas  service,  p.  831. 

GAPITAI.. 

Cost  of  labor  on  new  construction  work  as  not  chargeable  to  operating 
expenses,  see  Return,  27. 

Charges  to  capital  rather  than  to  operating  expenses,  see  Return,  27- 
29. 

Cost  of  street  paving  as  a  charge  to  capital  account  and  not  to  operat- 
ing expenses,  see  Return,  29. 

Attraction  of  capital  as  a  factor  affecting  reasonableness  of  return,  see 
Return,  66-68. 

Duty  of  company  to  find  capital  for  extensions  and  of  Commission  to 
place  company  on  sound  financial  basis,  see  Return,  68. 

CAB  MILE  BASIS. 

Apportionment  of  the  cost  of  maintenance  of  poles  and  overhead  struc- 
tures, see  Apportionment,  2. 
Basis  of  apportionment  of  the  property  of  a  street  railway,  see  Appqe- 

TlONllENT,  4. 

OABRIERS. 

See  Interurban  Railways;  Railroads;  Street  Railways. 

OERTIFICATES  OF  CONVBNIEIIOE  AND  KEOESSlTT. 

Jurisdiction  of  New  Jersey  Commission  over  jitneys^  see  AarouomtiMB, 
1. 
P.U.R.1921E. 
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CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY— cott«»wii«f. 

Permit  to  operate  auto  stage  as  not  limited  by  future  servioe  by  rail- 
roads,  see  Monopoly  and  CoMPimTioN,  3. 

Reasons  for  refusing  permit  to  operate  automobiles,  p.  841. 

Annotation  on  certificates  of  convenience  and  necessi^  for  the  opera- 
tion of  automobiles,  p.  841.  , 

Annotation  on  time  limit  of  permit  to  operate  motor  vehicles  for 
hire,  p.  843. 

1«  A  municipality  is  not  required  to  procure  a  certificate  of  conven- 
ience and  necessity  from  the  California  Commission  in  order  to  operate  an 
electric  plant  to  supply  itself  and  its  inhabitants  in  connection  with  its 
aqueduct  system.  Los  Angeles  Gas  &  £.  Corp.  v.  Department  of  Public 
Service   (Cal.  Diet.  Ct.  App.)   106. 

2.  It  is  the  intent  of  the  New  Jersey  legislature  that  the  operation  of 
jitneys  be  encouraged,  and  the  Commission  will  give  due  consideration  to 
that  fact  in  granting  permits  to  operate.    Re  Becker  (N.  J.)  499. 

3.  The  New  Jersey  Board  has  no  jurisdiction  or  power  to  grant  a  cer- 
tificate of  convenience  and  necessity  for  the  operation  of  a  jitney  in  a  city 
except  after  permission  has  been  granted  by  the  municipality.  Re  Becker 
<N.  J.)  499.  , 

4.  A  company  rendering  automobile  stage  service  carried  on  by  a  taxi- 
cab  company  under  contract^  is  an  auto  transportation  company  operat- 
ing in  good  faith  within  the  meaning  of  §  4,  chapter  111,  of  the  Washing' 
ton  session  laws  of  1921,  and  is  entitled  to  a  certificate  to  operate  by  vir 
tue  of  said  laws.    Re  Ranier  National  Park  Co.  (Wash.)   828. 

5.  A  taxicab  company  operating  an  auto  stage  line  as  the  agent  of  an- 
other company,  is  not  an  auto  transportation  company  operating  in  good 
faith  within  the  meaning  of  §  4,  chapter  111,  of  the  Washington  session  laws 
of  1921,  and  is  not  entitled  to  a  certificate  of  convenience  and  necessity 
under  such  laws.    Re  Rainier  National  Park  Co.  (Wash.)  828. 

6.  A  certificate  of  convenience  and  necessity  for  the  operation  of  auto 
busses  to  and  from  and  within  a  national  park  was  granted  to  a  company 
which  had  established  hotels,  inns,  camps,  automobile  and  automobile  stage 
transportation  for  tourists  within  such  territory,  in  preference  to  a  taxicab 
company  which  had  transported  passengers  and  freight  as  the  agent  of  the 
former  company.     Re  Ranier  National  Park  Co.    (Wash.)   828. 

7.  A  certificate  of  convenience  and  necessity  should  be  granted  to  a  cor- 
poration formed  by  individuals  who  have  been  operating  automobiles  in 
good  faith  within  the  meaning  of  §  4,  chapter  111  of  the  Washington  session 
laws  of  1921.    Re  Barker  Motor  Bus  Co.  (Wash.)  836. 

8.  A  certificate  of  convenience  should  not  be  denied  to  a  transporta- 
tion corporation  on  the  ground  that  five-sixths  of  the  incorporators  have 
not  been  operating  in  good  faith  within  the  meaning  of  §  4,  chapter  111  of 
the  Wishington  session  laws  of  1921  because  they  have  failed  to  file  a  bond 
in  compliance  with  chapter  57  of  the  laws  of  1915,  especially  when  con- 
siderable uncertainty  exists  in  the  minds  of  attorneys  as  to  the  applica- 
tion of  such  law  to  stage  companies  which  merely  enter  cities  of  the  first 
class  for  the  purpose  of  dischargii^  and  receiving  passengers.  Re  Barker 
Motor  Bus  Co.  (Wash.)  836. 

P.U.R.1921E. 
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OHARAOTgB  OF  S13KVIOE. 

Character  of  aervice  as  factor  aifectiiig  reasonableness  of  return,  tee 
Rbtubn,  69,  70. 

CHABITtfiS* 

Donations  for  charitable  purposes  as  no  part  of  operating  expenses,  see 
Return,  37. 

CHARTERS. 

Attempts  to  oust  jurisdiction  of  Commission  over  wholesale  natural 
gas  company  by  change  in  charter,  see  CoiCHissioifs,  7. 

CLASSES. 

Discrimination  between  classes  to  consumers,  see  DiscBiiciifATiON,  3-13. 

CLASSIFICATION. 

Classification  of  telephone  in  each  exchange  and  grouping  exchanges 
for  rate-making  purposes,  see  Rates,  78. 

COAL. 

Apportionment  of  operating  expenses  and  revenues  of  a  combined  elec- 
tric and  steam-heating  utility,  see  Apportionment,  3. 

Coal  clauses  in  a  rate  schedule,  see  Raivs,  57. 

Consideration  of  coal  supply  and  payroll  requirements  in  determining 
amount  to  be  allowed  for  working  capital,  see  Valuation,  58. 

Consideration  of  amount  of  coal  used,  in  calculating  allowance  for 
working  capital,  see  Valuation,  59. 

COAL  CLAUSES. 

Coal  clauses  in  a  rate  schedule,  see  Rates,  57. 

COLLECTION. 

Collection  of  rates  generally,  see  Payment. 

Minimum  charge  insufficient  to  cover  cost  of  interest  charges,  depre* 

ciation,  meter  reading,  and  collections  as  inadequate,  see  Rates, 

54. 

COLORADO. 

Jurisdiction  of  Colorado  Commission  with  respect  to  dangerous  condi- 
tions of  a  street  occasioned  by  a  water  leakage,  see  Commissions, 
3. 

Annotation  on  standards  of  gas  service,  p.  334. 

COMMERCIAL  RUSINESS. 

Treatment  of  revenues  and  expenses  arising  from  selling  natural  gas  *p* 
pliances,  see  Return,  19. 

COMMISSIONERS. 

Right  of  Commission  to  authorize  construction  of  a  crossing  withovt 
consent  of  highway  commissioners,  see  Cbossinos,  1. 
P.U.R.1921E. 
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Legal  and  Commission  expenses  in  a  rate  proceeding,  see  Rktubn,  6Z- 
54. 

COMMISSIONS. 

Conclusiyeness  of  Commission  findings  of  fact,  see  Appeal  and  Revikw, 
1. 

Interlocutory  orders  overruling  demurrers  as  not  appealable,  see  Ap- 
peal AND  Review,  4. 

Jurisdiction  of  New  Jersey  Commission  over  jitneys,  see  Automobiles, 
1. 

Intent  of  the  New  Jersey  legislature  regarding  the  operation  <A  jit- 
neys, see  Certificates  of  Convenience  and  Necessity,  2. 

Jurisdiction  and  power  of  New  Jersey  Board  to  grant  a  certificate  of 
convenience  and  necessity  for  the  operation  of  a  jitney  as  depend- 
ent upon  municipal  consent,  see  Cebtificatbs  of  Conveniencb 
AND  Necessity,  3. 

Division  of  cost  of  crossings  of  street  railways  and  steam  railroads,  see 
Cbossinqs,  2,  3. 

Construction  of  a  crossing  under  the  terms  of  a  Commission  order  as 
no  waiver  of  right  if  order  is  a  nullity,  see  Crossings,  4. 

Lack  of  Commission  power  to  order  railroad  to  maintain  approaches  to 
bridge,  see  Crossings,  6. 

Scope  of  district  court  injunction  prohibiting  State  Commission  from 
reducing  railroad  rate  below  level  fixed  by  Interstate  Commerce 
Commission,  see  Injunction,  1. 

Presumption  in  favor  of  conclusions  reached  by  an  administrative  body, 
see  Injunction,  2. 

Jurisdiction  of  Commission  over  underlying  street  railway  companies, 
see  Intercorporate  Relations. 

Jurisdiction  of  Michigan  Commission  to  revise  operating  contracts  of 
interurban  railway  and  street  railway,  see  Intercorporate  Rela- 
tions, 1. 

The  fact  that  a  railroad  station  is  used  for  interstate  commerce  as  not 
depriving  state  of  reasonable  regulation,  see  Interstate  Com* 
merce,  1. 

Public  policy  of  state  of  Kansas  as  to  appeal  from  Commission  orders, 
see  Mandamus;  1. 

Application  to  Commission  rather  than  to  court  for  order  to  prevent 
competition  by  other  utilities,  see  Monopoly  and  Competition,  4 

Circumstances  warranting  a  partial  noncompliance  with  Commission 
order,  see  Orders,  1. 

Necessary  party  plaintiff  to  invoke  Commission  order  regarding  repairs 
or  improvements  in  a  water  main,  see  Parties,  1. 

Commission  which  has  been  enjoined  from  interfering  with  rates  as  im- 
proper intervener  in  action  to  enjoin  the  company  from  increasing 
rates,  see  Parties,  2. 

Practice  in  raising  objections  to  Commission  jurisdiction,  see  Proce- 
dure, 1. 

Mutual  water  company  furnishing  water  to  purchasers  of  land  as  a 
public  utility,  see  Public  Utilities,  1. 
P.U.R.1921E. 
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CX>MMISSIONS— conttAuevL 

Acquiescence  bj  landowners  in  determination  of  a  Oommiflsion  as  to 
character  of  water  company  as  not  changing  their  rights,  see  Pub- 
lic Utiuties,  2. 

Mutual  rural  telephone  line  as  not  subject  to  supervision  of  the  Ne- 
braska State  Railway  Commission,  see  Pubuc  Utilities,  4. 

Commission  jurisdiction  over  complaint  alleging  failure  to  comply  with 
ordinance  requiring  street  railway  to  maintain  street  paving,  see 
Public  Utilities,  7. 

Limitation  of  court  powers  upon  appeal  from  rate  order  by  Commission, 
see  Rates,  3. 

Jurisdiction,  powers,  and  duties  of  Commissions  with  r^ard  to  rates, 
see  Rates,  5-19. 

Power  of  Commission  to  suspend  rates  pending  investigation,  see  Rates, 
6. 

Power  of  Commission  to  establish  retroactive  rates  and  to  order  repara- 
tion, see  Rates,  7. 

Necessity  of  complaint  as  to  increased  rates  when  a  prior  complaint  is 
pending,  see  Rates,  10. 

Inability  to  change  rates  without  Commission  approval  although  fran- 
chise provides  methods,  see  Rates,  34. 

Commission  order  increasing  natural  gas  rates  as  not  authorizing  col- 
lection of  increased  rates  for  period  during  which  schedule  was  on 
file  but  not  approved,  see  Rates,  39. 

Rate  schedule  filed  with  Commission  as  superseding  Contractual  rates, 
see  Rates,  47. 

Effect  of  filing  schedule  of  rates  beyond  the  amount  fixed  by  franchise, 
see  Rates,  48. 

Findings  and  orders  of  California  Commissicm  as  not  res  judicata,  see 
Res  Judicata,  1. 

Axfiount  of  return  allowed  a  telephone  company  based  upon  outstanding 
stock  approved  by  Commission,  see  Reiubn,  7. 

Amortization  of  Commission  expenses,  see  Return,  52-54. 

Legal  and  Commission  expenses  in  a  rate  proceeding,  see  Retubn,  52-54. 

Commission  authority  to  issue  securities  as  no  guaranty  of  return  suf- 
ficient to  retire  bonds  or  to  pay  bond  interest,  see  Return,  66. 

Duty  of  company  to  find  capital  for  extensions  and  of  Commission  to 
place  company  on  sound  financial  basis,  see  Return,  68. 

Power  of  Commi8s*ion  to  prescribe  a  temporary  schedule  of  rates  pend- 
ing investigation,  see  Return,  80. 

Injunction  against  enforcement  of  street  railway  rates  alleged  to  be  con« 
fiseatory  on  account  of  underestimate  of  value,  see  Return,  102. 

Jurisdiction  of  Commissions  over  service,  see  Service,  1-6. 

Operation  under  a  franchise  contract  prior  to  Commission  regulationa 
as  it  affects  item  of  going  value,  see  Valuation,  71. 

Annotation  on  Conunission  jurisdiction,  p.  3. 
Annotation  on  Commissions,  p.  556. 

Annotation  on  Commission  jurisdiction  and  powers^  p.  556. 
Annotation   on   Commission   orders,   p.   657. 
Annotation  on  Commission  jurisdiction,  p.  750. 
P.U.R.1921E. 
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COMMISSIONS— confintkjdL 

Discussion  of  the  jurisdiction  of  the  Oregon  Commission  to  r^riilate 
telephone  and  telegraph  companies  occupying  public  highways,  p.  815. 

Statement  that  the  Oregon  Commission  has  no  authority  to  regulate 
public  utilities  in  the  interest  of  conservation  of  scenic  beauty,  p.  822. 

Statement  that  a  Commission  is  not  called  upon  to  manage  or  operate 
public  utilities  or  to  substitute  its  judgment  in  place  of  the  judgment  of 
those  whose  money  is  invested  in  public  service,  p.  822. 

Statement  that  an  ineffectual  order  is  no  order  at  all,  and  that  a 
complaint  not  within  the  jurisdiction  of  a  Commission  should  be  dismissed, 
p.  822. 

1.  A  defense  by  a  municipality  in  which  it  alleges  that  a  contract  en- 
tered into  with  a  public  utility  is  ultra  vires  and  void,  is  purely  one  of  law 
which  the  Commission  may  not  consider  or  determine,  as  it  is  not  invested 
with  judicial  power  and  is  not  a  court.  Taylor  v.  Glenwood  Springs  (Colo.) 
526. 

2.  A  Commission  has  no  jurisdiction  over  a  claim  for  damages  arising 
from  water  main  leakage.    Taylor  v.  Glenwood  Springs   (Colo.)   526. 

3.  The  Colorado  (Commission  has  no  jurisdiction  with  respect  to  the 
dangerous  condition  of  a  street,  occasioned  by  the  leakage  of  water  under- 
mining said  street,  or  the  holes  excavated  therein  in  the  work  of  repairing 
the  pipe  line.    Taylor \.  Glenwood  Springs  (Colo.)  526. 

4.  Where,  by  virtue  of  §  4,  article  XVIII.  of  the  Ohio  Constitu- 
tion, a  valid  contract  is  made  by  and  between  a  municipality  and  a  utility 
company  for  the  product  or  service  of  such  company  to  be  furnished  to  the 
municipality  or  its  inhabitants,  the  terms  thereof  are  not  subject  to  review 
by  the  Public  Utilities  O>nmiis8ion.  Link  v.  Public  Utilities  Commission 
(Ohio  Sup.  Ct.)  72. 

5.  The  Public  Utilities  Commission  is  an  administrative  board  and  has 
only  such  authority  as  the  statute  creating  it  has  conferred.  New  Bremen 
v.  Public  Utilities  (Ik)mmission   (Ohio  Sup.  Ct.)   742. 

6.  When  it  is  properly  shown  to  the  Public  Utilities  Ommission  that 
an  order  prayed  for  in  an  application  filed  with  it  will  affect  rights  which 
are  involved  in  an  action  pending  in  a  court  of  general  jurisdiction  at  the 
time  of  the  filing  of  the  application,  it  is  the  duty  of  the  Commission  to  dis- 
miss the  application.  New  Bremen  v.  Public  Utilities  Ck)mmisson  (Ohio  Sup- 
a.)  742. 

7.  The  jurisdiction  of  the  Pennsylvania  Commission  over  a  wholesale 
natural  gas  company  cannot  be  ousted  by  the  termination  of  a  contract  for 
the  wholesale  supply  of  natural  gas;  nor  has  the  execution,  filing,  and  re- 
cording of  a  new  certificate  excluding  the  territory  served  by  the  purchas* 
ing  company  from  its  territory  of  supply  of  natural  gas,  the  effect  of  so  oust* 
ing  jurisdiction.  Cambria  Steel  Co.  v.  Johnstown  Fuel  Supply  Co.  (Pa.) 
454. 

8.  A  Commission  has  no  jurisdiction  over  a  complaint  alleging  the  dan- 
gerous and  unsafe  condition  of  a  boat  which  is  under  the  supervision  of  the 
Federal  Government,  the  question  being  a  matter  wholly  under  the  jurisdic- 
tion of  the  Federal  authority.  Department  of  Public  Works  v.  Navy  Yard 
Route  (Wash.)  105. 

P.U.R.1921E. 
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COM M OK  OABBIEBa 

See  Gabbikbs. 

COMMOK  JJLW. 

DiBcriminatory  telephone  operating  contract  under  the  oomnum  law,  i 

DiSCBIMINATION,    10. 

OOMPABISOK  OF  EXPENSES. 

Materiality  of  comparieon  of  operating  expeneesy  see  RETumr,  22. 

OOMPARISON  OF  RATES. 

Comparison  of  rates  as  evidence  of  reasonableness,  see  RiTCS,  28. 


COMPETITION. 

See  Monopoly  and  Cokpetition. 

COMPULINT. 

Necessity  of  complaint  as  to  increased  rates  when  a  prior  complaint  is 
pending,  see  Rates,  10. 

CONFISCATION. 

Agreement  to  reasonable  rates  as  a  condition  of  granting  injunction 

against  confiscatory  rates,  see  Rates,  4. 
Power  of  Commission  to  fix  rates  when  statutory  maximum  has  been 

declared  imconstitutional,  see  Rates,  15. 
Consideration  of  confiscation  in  a  rate  proceeding,  see  Return,  100^ 

102. 

CONNECTICUT. 

Annotation  on  standards  of  gas  service,  p.  335. 

CONNECTION   CHARGE. 

Connection  charge  in  a  rate  schedule,  see  Rates,  56. 

CONSOLIDATION,  MERGER,  AI^B  SALE. 

Local  electric  company  given  sole  right  to  operate  and  afforded  oppor- 
tunity to  take  over  distribution  lines  of  invading  company,  see 
Monopoly  Competition,  2. 

Return  and  rates  of  a  street  railway  system  comprising  several  com- 
ponent railways  considered  as  a  whole,  see  Retxjrn,  76. 

1.  A  proposal  to  purchase  and  consolidate  public  utility  plants  should 
not  be  approved  when  the  value  of  the  property  involved  is  insufficient  to 
warrant  the  carrying  of  the  burden  bearing  obligations  in  the  amount  which 
the  petitioner  insists  will  be  necessary  to  consummate  the  purchase,  nor 
should  such  consolidation  be  approved  when  the  properties  would  not  earn 
chough  gross  income  to  pay  the  fixed  charges  upon  such  obligations.  Re 
Indiana  Electric  Corp.  (Ind.)  605. 
P.U.R.1921E. 
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OONSTITUTIONAI.  UkW. 

Valid  contract  between  a  municipality  and  a  utility  with  regard  to 
furnishing  product  or  service  as  not  subject  to  review  by  a  Pub* 
lie  Utilities  Commission,  see  Commissions,  4. 

Constitutional  prohibition  of  abridgement  of  police  power  by  legisla- 
ture and  consequent  inability  of  municipal  corporation  to  abri4ge 
or  alienate  those  powers,  see  Bates,  2. 

Power  of  Commission  to  fix  rates  when  statutory  maximum  has  been 
declared  unconstitutional,  see  Rates,  15. 

Power  of  Commission  to  regulate  telephone  rates  although  fixed  by 
franchise,  see  Rates,  18. 

Refusal  of  rates  sufficient  to  produce  neoessary  income  for  deprecia- 
tion fund  ordered  by  Commission,  as  confiscation,  see  Retukn, 
100. 

Consideration  of  confiscation  in  a  rate  proceeding,  see  Retubn,  100-102. 

1.  Section  4,  article  XVIII,  of  the  Ohio  Constitution  is  self-executing 
and  no  action  of  the  legislature  is  essential  to  empower  a  municipality  and 
a  public  utility  company  to  enter  into  a  valid  contract  for  the  product  or 
service  of  such  utility  company  to  be  supplied  to  the  municipality  and  its 
inhabitants.    Link  v.  Public  Utilities  Commission   (Ohio  Sup.  Ct.)   72. 

2.  Section  7,  art.  18,  of  the  Constitution  of  Oklahoma  expressly  prohibits 
the  surrender  by  the  state  government  of  the  power  to  regulate  the  charges, 
for  public  services.  Bartlesville  Y.  Corporation  Commission  (Okla.  Sup« 
a.)  509. 

CONSUMERS  AND  PATRONS. 

Discrimination  as  to  classes  of  consumers,  see  Discrtmtnation,  3-13. 

Acquiescence  by  landowners  in  determination  of  a  Commission  as  to 
character  of  water  company  as  not  changing  their  rights  as  con- 
tractors rather  than  utility  consumers,  see  Public  Utiuties,  2. 

Right  of  consumers  and  patrons  of  a  water  utility  to  benefit  from  nat- 
ural sources  of  water  supply,  see  Valuation,  79, 

CONTEMPULTED  INVESTMENT. 

Contemplated  investment  of  funds  as  part  of  rate  base,  see  Return,  8. 
Cost  of  contemplated  improvements  as  no  part  of  rate  base,  see  Rb- 
TUBN,   13. 

CONTINUOUS  ROUTE. 

Construction  of  franchise  permitting  the  connection  of  two  street  rail- 
ways, see  Rates,  76. 

OONTRAGTOR8'  PROFITS. 

Allowance  for  items  of  organization,  contractors'  profits  and  related  in- 
tangibles of  a  street  railway,  see  Valuation,  25. 

Allowance  for  genial  contractor's  profit  in  a  reproduction  cost  valuation 
of  a  street  railway,  see  Valuation,  28.. 
P.U.R.1921E. 
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OONTRAOTa 

Defense  that  a  oontraet  la  tUira  vires  and  void  as  not  within  Commis- 
sioii  jurisdiction,  see  Commissions,  1. 

Contract  between  a  municipality  and  a  utility  as  not  subject  to  review 
by  Commission,  see  Commissions,  4. 

Attempts  to  oust  jurisdiction  of  Pennsylvania  Commission  over  whole- 
sale natural  gas  company,  see  Commissions,  7. 

Necessity  of  legislative  action  to /empower  a  municipality  and  a  public 
utility  company  to  enter  into  a  valid  contract  for  the  product  of 
service  of  the  company,  see  Constitutional.  Law,  1. 

Right  of  railroad  company  to  give  taxicab  company  exclusive  right  to 
solicit  passengers  at  terminals,  see  Discrimination,  1,  2. 

Discriminatory  operating  contract  between  telephone  companies  under 
the  common  law,  see  Discrimination,  10. 

Jurisdiction  of  Michigan  Ccnnmission  to  revise  operating  contracts  of 
interurban  railway  and  street  railway,  see  Intercobpobatb  Rela- 
tions, 1. 

Jurisdiction  of  Conmiissions  over  franchises  and  contracts  relating  to 
rates,  see  Rates,  11-19. 

Effect  of  franchises  and  contracts  on  rates,  see  Rates,  33-36. 

Effect  of  contracts  and  franchises  on  filing  of  rate  schedules,  see  Rates, 
47-49. 

Both  industrial  and  domestic  natural  gas  service  as  subject  to  Commis- 
fsion  jurisdiction,  see  Service,  4. 

Operating  under  a  franchise  contract  prior  to  Commission  r^^lation  as 
as  it  affects  item  of  going  value,  see  Valuation,  71. 

Annotation  on  Commission  power  to  enforce  contract,  p.  4. 

1.  An  ambiguous  application  by  a  street  railway  for  permission  to  make 
a  physical  connection,  when  accepted  by  a  city,  must  be  eonstrued  in  the 
light  most  favorable  to  the  state.    Jacobs  t.  Hedges  (N.  Y.  T.  C.)   51. 

CORPORATIONS. 

Failure  of  part  of  incorporators  of  auto  transportation  company  to  file 

bond,  as  it  affects  question  of  operation  in  good  faith,  see  Ceetifi- 

OATES  OF  Convenience  and  Necessity,  8. 
Approval  of  incorporation  of  public  service  company  when  eompany 

previously  incorporated  had  failed  to  furnish  service,  see  Mohofoi.t 

AND  Competition,  5. 
Public  service  corporations  generally,  see  Pusuo  Utilitibs. 

COST. 

Distinction  between  value  and  cost,  see  Return,  9. 

COSTS  AND  EXPENSES. 

Basis  of  apportioning  maintenance  of  track  and  roadway,  see  Ap- 
portionment, 1. 

Apportionment  of  operating  expenses  and  revenues  of  a  combined 
electric  and  steam-heating  utility,'  see  Apportionment,  3. 

Division  of  cost  of  crossings  of  street  railways  and  steam  railroads,  see 
Crossings,  2,  3. 

Consideration  of  operating  expenses,  see  Return,  18-6S. 
P.U.R.1921E. 
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OOVBTS. 

ConcluBiveness  of  findings  of  lower  courU,  tee  Appeal  and  Review,  2, 
3. 

Interlocutory  orders  overruling  demurrers  as  not  appealable,  see  Ap- 
peal AND  Review,  4. 

Decree  of  inferior  court  resulting  in  final  dismissal  of  complaints  as 
appealable,  see  Appeal  and  Review,  5. 

Defense  that  a  contract  is  iUtra  vires  and  void  as  not  within  Comm^- 
mission  jurisdictions,  see  Commissions,  1. 

Duty  of  Conunission  with  regard  to  questions  involved  in  a  pending 
court  action,  see  Commissions,  6. 

€cope  of  district  court  injunction  prohibiting  state  Ck>mmis8ion  from  re- 
ducing railroad  rate  below  level  fixed  by  Interstate  Commerce 
Commission,  see  Injunction,  1. 

Application  to  Commission  rather  than  to  courts  for  order  to  prevent 
competition  by  other  utilities,  see  Monopoly  and  Competition,  4. 

Commission  which  has  been  enjoined  from  interfering  with  rates  as  im- 
proper intervener  in  action  to  enjoin  the  company  from  increasing 
rates,  see  Pasties,  2. 

Jurisdiction  and  power  of  courts  with  regard  to  rates,  see  Rates,  S,  4. 

Agreement  to  reasonable  rate  as  a  condition  of  granting  injunction 
against  confiscatory  rates,  see  Rates,  4. 

Factors  considered  in  passing  upon  application  for  temporary  injunc- 
tion against  enforcement  of  street  railway  rates  alleiged  to  be 
confiscatory,  see  Return,  101. 

Conclusiveness  of  finding  by  lower  court  as  to  allowance  for  interest 
during  construction,  see  Valuation,  36. 

Allowance  for  going  value  made  l^  lower  court  not  disturbed  upon 
appeal,  see  Valuation,  74. 

Annotation  on  courts,  p.  280. 

Annotation  on  jurisdiction  and  powers  of  courts,  p.  281. 

Discussion  of  the  power  of  the  court  to  scrutinize  all  acts  of  the  Pub- 
lic Service  Commission,  p.  770. 

1.  Under  the  Federal  equity  rule  abolishing  pleas  and  demurrers,  a 
court  may  in  its  discretion,  when  promotive  of  justice,  refuse  to  decide  a 
case  on  a  motion  to  dismiss  and  require  a  defense  by  answer  to  be  made. 
O'Keefe  v.  New  Orleans  (U.  S.  Dist  Ct)  269. 

CBOSSIITGS. 

Annotation  on  crossings,  p.  220. 

Annotation  on  jurisdiction  and  powers  of  Commissions  over  erosstngs, 
p.  221. 

Annotation  on  elimination  of  grade  crossings,  p.  222. 

Annotation  on  liability  for  maintenance  of  crossings,  p.  223. 

Annotation  on  railroad  bridges,  p.  223. 

Annotation  on  protection  at  crossings,  p.  224. 

Discussion  of  the  application  of  a  steam  railroad  crossing  a  street  rail- 
way line  to  bear  the  expense  of  protecting  the  crossing  when  the  street  rail- 
way is  in  no  way  responsible  for  the  danger  which  makes  flagmen  or  gatea 
necessary,  p.  792. 
P.U.R.1921E. 
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CROSSINGS— continued. 

1.  Under  the  lllinoii  statnte  a  railroad  bas  a  right,  by  consent  of  the 
Commission,  to  construct  a  crossing  over  a  public  highway  when  the  high- 
way is  not  located  in  an  incorporated  town  or  village,  without  the  authority 
or  consent  of  the  highway  commissioners;  and  the  fact  that  it  has  a  con- 
tract with  a  person  to  be  served  by  its  track  across  the  highway,  is  imma* 
terial.  Public  Utilities  Commission  ex  rel.  Illinois  C.  R.  Co.  v.  Smith  (111. 
Sup.  Ct.)  210. 

2.  Under  the  New  Hampshire  statate  providing  for  the  division  of  cost 
of  crossings  of  street  railways  and  steam  railroads,  the  Public  Service  Com- 
mission has  authority  to  impose  upon  either  the  steam  railroad  or  the  street 
railway  the  whole  expense  of  crossing  protection  where  such  an  order  would 
be  just  and  reasonable.    Nashua  Street  R.  v.  Boston  A  M.  R.  (N.  H.)  790. 

3.  A  street  railway  crossing  a  steam  railroad  should  bear  its  portion 
of  the  cost  of  maintaining  gates  and  a  flagman  when,  through  the  operation 
of  one-man  cars,  it  is  impossible  to  send  a  car  man  ahead  to  give  warning  of 
the  approach  of  trains.    Nashua  Street  R.  v.  Boston  &  M.  R.  (N.  H.)  790. 

4.  The'  fact  that  a  railroad  goes  ahead,  and  constructs  a  crossing  under 
the  terms  of  a  Commission  order  is  no  waiver  of  its  rights  if  the  order  itself 
is  a  nullity,  but  if  the  order  is  in  error  it  should  be  reviewed  on  appeal. 
People  ex  rel.  New  York  C.  R.  Co.  v.  Public  Service  Commission  (N.  Y.  Ct. 
App.)   167. 

6.  The  New  York  Railroad  Law,  providing  for  the  maintenance  of  over- 
head crossings,  applies  only  to  the  highway  over  a  railroad  in  the  com- 
mon acceptance  of  the  word,  that  is  a  track  or  tracks  formed  by  rails  over 
which  trains  pass  from  place  to  place — and  does  not  include  bridges  over 
yards  containing  a  large  number  of  tracks.  People  ex  rel.  New  York  C  R. 
Co.  V.  Public  Service  Commission   (N.  Y.  Ct.  App.)    167. 

6.  The  New  York  Commission  has  no  power  to  order  a  railroad  to  main- 
tain approaches  to  a  bridge  constructed  over  a  railroad  yard.  People  ex  raL 
New  York  C.  R.  Co.  v.  Public  Service  Commission  (N.  Y.  Ct  App.)  167. 

DABCAOE8. 

Commission  jurisdiction  over  a  claim  for  damages  arising  from  water 
n^ain  leakage,  see  CoioassiONS,  2. 

Consideration  of  damages  as  operating  expenses,  see  Retubn^  34. 

Allowance  in  a  valuation  proceeding  for  legal  expenses,  taxes,  insurance^ 
damages,  and  executive  expenses  during  oonstruction,  see  Valua- 
tion, 22. 

DEOUlflNG  COSTS. 

Effect  of  declining  costs  on  estimates  of  operating  expenses,  aee  RsTOBiCy 
48,  49,  61. 

DEFICITS. 

Increase  in  rates  of  an  electric  company  controlled  by  street  milway  ia 
Order  to  compensate  for  deficits  in  railway  operation  as  diavrimin- 
atory,  see  DisoBiiaNATiON,  5. 
P.U.R.1921E. 
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OEMURREB. 

Right  of  F^erttl  ootirt  to  refuse  to  decide  a  ease  on  a  motion  to  dismiss* 
and  to  require  a  defense  by  answer  to  be  made/see  Coubts,  1. 

Practice  in  raising  objecUona  to  Commission  jurisdiction,  see  Pboced- 
UBE,  1. 

DEPLETION. 

See  also  Depreciation. 

Elimination  of  lower  steps  of  natural  gas  schedule  in  order  to  discourage 

use  of  gas  for  industrial  purposes,  see  Rates,  74. 
Hazards  of  natural  gas  operation  as  they  affect  allowances  for  return, 

depreciation,  and  depletion,  see  Return,  90. 
Value  of  natural  gas  wells  depleted  between  date  of  appraisal  and  data 

of  hearing  as  no  part  of  rate  base,  see  Valuation,  48. 

1.  No  allowance  should  be  made  for  depletion  in  the  case  of  a  natural 
gas  company  when  no  evidence  has  been  produced  to  support  suph  a  claim. 
Re  Kokomo  Gas  &  Fuel  Co.  (Ind.)  390. 

2.  An  allowance  for  the  depletion  of  a  natural  gas  property  should  be 
made  in  addition  to  the  depreciation  of  the  physical  property.  Re  Baker 
Natural  Gas  Utility  (Mont.)  609. 

3.  A  natural  gas  company  was  allowed  12^  per  cent  of  the  investment 
cost  of  its  operated  gas  acreage  for  a  fund  to  amortize  operated  leasehold 
investment.    Re  Hope  Natural  Gas  Co.  (W.  Va.)  418. 

DEPOSITS. 

Charge  to  operating  expenses  for  meter  deposits  when  money  is  Il8e4 
as  working  capital,  see  Return^  25. 

DEPRECIATION. 
7,  In  general,  1—4. 
II.  Bate  of  depreciation^  5^21. 

a.  In  general,  S,  6. 

h.  Electric  plant,  7, 

e.  Gas  plant,  8^11. 

d.  Natural  gas,  1Z-'14, 

e.  Street  railttays,  16,  16m 

f.  Telephones,  17^20, 

g.  Water  plant,  21. 

I,  In  generulm 

See  also  Depletion. 

Depreciation  over  and  above  the  amount  offset  by  enrrent  replacements,  set 

Accounting,  1. 
Right  of  utility  to  earn  operating  expenses,  necessary  and  proper  mainte* 

nance  and  repairs,  taxes,  depreciation,  and  a  fair  return,  see  Return,  €• 
Depreciation  expenditures  of  a  gas  company  improperly  charged  to  opera« 

tion,  see  Retubn,  55. 
Hazards  of  natural  gas  operation  as  they  affect  allowances  for  return,  depr»» 

elation,  and  depletion,  see  Return,  90. 
P.U.R.1921E.  56 
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Refusal  of  rates  sufflcient  to  produce  necessary  income  for  depreciation  fund 

ordered  by  GonAnission,  as  ccmfiscation,  see  Rbtubn,  100. 
Consideration  of  accrued  depreciation  in  a  Yalaati<m  proceeding,  see  Vai.ua< 

TION,  15-19. 

Annotation  on  depreciation,  p.  302. 
Annotation  on  basis  for  depreciation,  p.  303. 

Annotation  on  computation  of  depreciation  by  sinking  fund  method,  p. 
303. 

Annotation  on  depreciation  fund,  p.  307. 

1.  The  California  Commission  usually  adopts  the  sinking  fond  method 
.of  computing  depreciation  as  the  more  practicable  method  in  rate  fixing.  Re 
Hanford  Water  Co.  (Cal.)  194. 

2.  A  depreciation  reserve  should  be  accumulated  only  to  the  amount  nec- 
essary to  protect  the  integrity  of  the  investment,^  and  when  an  excessive  re- 
serve has  been  accumulated  no  allowance  for  annual  depreciation  should  be 
made.    Re  Litchfield  Teleph.  Co.  (111.)  124. 

3.  The  interest  on  a  depreciation  fund  should  not  be  credited  to  nonop. 
crating  revenue  but  to  the  depreciation  reserve  itself.    Re  Linton  ( Ind. )  295. 

4.  A  depreciation  reserve  should  be  prorated  over  the  average  life  of 
the  plant  so  that  the  amount  set  aside  each  year  shall  be  equal,  and  rates 
should  remain  uniform  so  far  as  affected  by  depreciation.  Re  Citizens  Teleph. 
Co.  (Mich.)  308. 

II,  Bate  of  depreciation, 
a.  In  general. 

Annotation  on  amount  of  depreciation  allowed  an  interurbaa  railway*  p. 
304. 

Annotation  on  amount  of  depreciation  allowed  an  irrigation  company,  p. 
304. 

Annotation  on  pipe  line  depreciation,  p.  305. 

Annotation  on  amount  of  depreciation  allowed  a  sewerage  company,  p. 
305. 

6.  A  public  utility  furnishing  gas  and  natural  gas  service  was  allowed 
an  annual  depreciation  reserve  of  1.5  per  cent.  Re  Indiana  Gas  Light  Co. 
(Ind.)   441. 

6.  A  public  utility  operating  a  street  railway  and  gas  and  electric  plants 
was  allowed  a  depreciation  reserve  amounting  to  4  per  cent  annually.  Re 
Lynchburg  Traction  &  Light  Co.  (Va.)   87. 

h.  Electric  plant. 

Amount  allowed  an  electric  company  for  depreciation  and  return,  see  Re- 
turn, 81.  - 

Annotation  on  depreciation  of  electric  utility,  p.  303. 

7.  An  electric  company  was  allowed  an  annual  depreciation  of  3|  per 
eent  on  its  depreciable  property.     Re  Boston  &  Idaho  Gold  Dredging  Co. 

(Idaho)    843. 
P.U.R.1921E. 
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e.  Oas  plant. 

Annotation  on  depreciation  of  gas  utility,  p.  804. 

8.  A  gas  utility  allowed  an  annual  depreciation  reserve  of  8}  per 
cent  of  the  physical  value  of  its  property.  Re  Jamestown  Gas  Co.  (N. 
D.)   406. 

0.  A  gas  company  valued  at  $230,000  was  allowed  an  annual  depre- 
ciation of  $7,200.    Landis  v.  Waynesboro  Gas  Co.  (Pa.)  416. 

10.  A  depreciation  allowance  of  3.6  per  cent  of  the  average  plant  value 
of  a  gas  company  was  considered  reasonable.  Bellingham  v.  Puget  Sound 
Power  &  Light  Co.   (Wash.)   6. 

11.  An  allowance  of  approximately  $976  was  made  for  annual  depre- 
ciation of  a  gas  utility  valued  at  approximately  $58,000.  Re  Interstate 
Light  &  P.  Co.   (Wis.)   161. 

d.  Natural  gaa. 

Annotation  on  amount  of  depreciation  allowed  a  natural  gas  com- 
pany, p.  305. 

12.  A  natural  gas  company  was  allowed  an  annual  depreciation  of  1 
per  cent.     Re  Kokomo  Gas  &.  Fuel  Co.  (Ind.)  390. 

13.  An  allowance  of  5  per  cent  on  buildings  and  fixtures  and  10  per 
cent  for  mains,  regulators,  meters,  curb  boxes,  and  equipment,  was  held 
reasonable  in  the  valuation  of  a  natural  gas  utility.  Re  Baker  Natural 
Gas  Utility   (Mont.)   609. 

14.  A  natural  gas  company  was  allowed  8  per  cent  of  the  fair  value 
of  all  depreciable  property  for  annual  depreciation.  Re  Hope  Natural  Gas 
Co.   (W.  Va.;   418. 

0.  Street  railwaye. 

Annotation  on  amount  of  depreciation  allowed  a  street  railway,  p. 
305. 

15.  An  allowance  of  5  per  cent  a  year  for  depreciation  was  held  to  be 
reasonable  for  a  street  railway.  Muskegon  Traction  &  Lighting  Co.  v. 
Grand  Rapids,  G.  H.  &  M.  R.  Co.   (Mich.)   548. 

16.  An  allowance  of  3  per  cent  on  the  present  fair  value  of  depreciable 
street  railway  property  in  the  department  of  way  and  structures  and  of  4 
per  cent  of  the  fair  value  in  the  mechanical  department,  was  held  to  be 
reasonable.     Re  Elmira,  C.  &  W.  R.   (N.  Y.)  43. 

f.  Telephones, 

Annotation  on  amount  of  depreciation  allowed  a  telephone  company, 
p.  306. 

17.  A  telephone  company  was  allowed  a  depreciation  reserve  of  5  per 
cent  annually.     Re  Citizens  Teleph.  Co.    (Mich.)    308. 

18.  A  telephone  company  was  allowed  to  set  aside  annually  for  depre- 
ciation, 10.75  per  cent  of  its  total  fixed  assets.  Re  Monroe  Independent 
Teleph.  Co.  (Neb.)  481. 

P.U.R.1921E. 
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19.  A  telephone  company  was  allowed  a  depreciation  reserve  of  6  per 
cent  annually.  Re  Griggs  County  Farmers  Co-operative  Teleph.  Co.  (N. 
D.)  567. 

20<  An  annual  allowance  of  3  per  cent  on  a  sinking  fund  basis  was  held 
reasonable  for  depreciation  of  a  telephone  utility.  Re  Wisconsin  Teleph. 
Co.    (Wis.)   171. 

g.  Water  plant. 

Annotation  on  amount  of  depreciation  allowed  a  water  company,  p. 
307. 

21.  An  annual  allowance  of  1.25  per  cent  was  made  for  depreciation  of 
a  water  utility.    Re  Linton  (Ind.)  295. 

DEVELOPMENT  COST. 

Allowance  for  expenses  incurred  in  drilling  for  natural  gas,  see  Valu- 
ation, 24. 

Consideration  of  development  losses  in  making  allowance  for  going 
value,  see  Valuation,  71.  , 

Consideration  of  development  cost  in  making  allowance  for  going  value» 
see  Valuation,  73,  75. 

DISCOUNT. 

Inability  of  Indiana  utility  to  issue  securities  for  the  purpose  of  fund- 
ing bond  discount,  see  Security  Issues,  2. 

DISCRIMINATION. 

/•  In  general,  1,  2* 
II*  As  to  classes  of  consumers,  ^^13* 
a.  Flat  and  meter  rates,  3,  4s. 
l».  Departments  of  a  utility,  5. 

c.  Municipalities,  ^-9. 

d.  Telephone  rates,  10^13. 

/.  In  general. 

Power  of  Michigan  Commission  to  eliminate  discriminatory  features  from 

rate  contracts,  see  Rates,  13. 
Step  schedule  of  water  rates  as  discriminatory,  see  Rates,  58. 
Step  schedule  of  electric  rates  as  discriminatory,  see  Rates,  59. 
Sliding  scale  upward  in  natural  gas  rate  schedule  a«  discriminatory,  «ett 

Rates,  60. 

1.  A  railroad  has  the  right  to  enter  into  a  contract  with  a  tazieab 
company  for  the  purpose  of  giving  such  company  an  exclusive  right  to 
railroad  grounds  for  soliciting  passengers  to  the  exclusion  of  other  com* 
panics,  the  only  limitation  on  this  right  being  the  necessities  and  conven- 
ience of  passengers,  regardless  of  discrimination  betwe^i  taxicab  com* 
panics.  Peters  v.  Ahnapee  &  W.  R.  Co.  (Wis.)  151. 
P.U.R.1921fi. 
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2.  A  railroad  was  permitted  to  grant  exclusive  taxicab  priyileges  at 
its  station,  where  it  appeared  that  the  oonvenience  of  passengers  would 
be  thereby  improred.    Peters  ▼.  Ahnapee  &  W.  R.  Co.  (Wis.)  161. 

//.  As  to  classes  of  consumers. 
a.  Flat  and  meter  rates. 

3.  Discrimination  in  rates  was  held  to  exist  in  favor  of  flat  rate  water 
consumers  when  31  per  cent  of  the  water  sold  went  to  metered  consumers 
and  the  meter  revenue  was  62.5  per  cent  of  the  total  revenue,  excluding 
fire  service.     Re  Linton    (Ind.)    295. 

4.  Discrimination  exists  in  water  rates  when  flat  rate  consumers  are 
billed  at  $7.50  per  annum  including  surcharge,  and  metered  consumers  are 
billed  at  a  minimum  charge  of  $15  per  annum.     Re  Linton   (Ind.)   295. 

l».  Departm,ents  of  a  utility, 

5.  Rates  charged  by  an  electric  company  controlled  by  a  street  rail* 
way  company  should  not  be  increased  in  order  to  make  up  deficits  in  the 
railway  operation,  since  this  would  be  a  discrimination  in  favor  of  street 
railway  patrons.     Re  Potomac  Electric  Power  CJo.   (D.  C.)   110. 

e.  Municipalities, 

Injustice  of  requiring  domestic  consumers  to  pay  higher  rates  to  offset 
deficiency  in  street  lighting  revenues,  see  Rates,  69. 

6.  Fire  hydrants  revenues  approximating  20  per  cent  of  the  total  reve- 
nues  of  a  water  utility,  were  held  to  indicate  discrimination.  Re  Linton 
(Ind.)   296. 

7.  Obligations  imposed  upon  a  street  railway  by  a  municipality,  by 
ordinance  or  by  agreement,  which  are  passed  on  through  an  operating  com- 
pany to  the  car  riders  of  other  localities,  creates,  to  the  extent  that  these 
obligations  are  unjust  and  unreasonable,  an  unlawful  discrimination. 
Swarthmore  v.  Philadelphia,  M.  &  S.  Street  R.  Co.    (Pa.)   252. 

8.  Street  lighting  service  should  return  to  a  municipal  plant  its  share 
of  the  cost  of  operation.     Re  Argyle   (Wis.)   265. 

9.  A  municipal  electric  plant  should  make  a  charge  for  the  energy 
used  to  operate  a  city  stone  crusher.     Re  Argyle   (Wis.)   265, 

d.  Telephone  rates, 

10.  An  operating  contract  between  two  telephone  companies  providing 
for  charges  for  toll  messages,  although  discriminatory  in  favor  of  longer 
distances,  was  not  unlawful  under  the  common  law  before  the  enactment 
of  the  Public  Service  Commission  Law  of  Missouri,  since  the  common  law 
did  not  take  notice  of  discrimination  by  common  carriers  against  localities 
but  only  against  individuals.  Andrew  County  Mut.  Teleph.  Co.  v.  South- 
western Bell  Teleph.  Co.    (Mo.)    557. 

11.  Free  service  between  telephone  exchanges  benefits  the  few  at  the 
expense  of  the  many  and  should  not  be  authorized.  Re  Monroe  Independ* 
ent  Teleph.   Co.    (Neb.)    481. 

P.U.R.1921E. 


Digitized  by 


Google 


886  INDEX. 

DEPRECIATION— oowftnued. 

12.  A  telephone  utility  should  furnish  batteries  for  all  users,  both  stodc* 
holders  and  i^nstockholders,  in  order  to  prevent  discrimination  and  in- 
sure uniform  service.  Re  Griggs  County  Farmers  Co-operative  Telepk.  Co.^ 
(N.  D.)  607. 

13.  Telephone  rates  should  be  applied  to  all  subscribers  alike  in  any 
particular  class  of  service  and  there  should  be  no  differential  between  the 
rates  paid  by  the  stockholders  and  nonstockholders.  Re  Spring  Green 
Teleph.  Exch.  Co.   (Wis.)   184. 

DISmSSAZ.. 

Decree  of  inferior  court  resulting  in  final  dismissal  of  complainta  as 

appealable,  see  Appeal  and  Review,  5. 
Duty  of  Commission  with  regard  to  questions  involved  in  a  pending 

court  action,  see  Commissions,  6.  ^ 

Right  of  court  to  refuse  to  decide  a  case  on  a  motion  to  dismiss  and 

to  require  a  defense  by  answer  to  be  made,  see  Coubts,  1. 

DISOBEDIENCE  OF  ORDERS. 

Circumstances  warranting  partial  noncompliance  with  Commission  or 
der,  see  Oboebs,  1. 

DISTRIBUTION  INVESTMENT. 

Apportionment  of  natural  gas  investment  between  production,  trans* 
mission  and  distribution,  see  Appobtionment,  5. 

Apportionment  of  distribution  investment  in  city  plant  directly,  see 
Appobtionment,  6. 

DISTRICT  OF  COLUMBIA. 

Annotation  on  standards  of  gas  service,  p.  835. 

DOMESTIC  CONSUMERS. 

Injustice  of  requiring  domestic  consumers  to  pay  higher  ratefl  to  <^- 
set  deficiency  in  street  lighting  revenues,  see  Rates,  69. 

Both  industrial  and  domestic  natural  gas  service  as  subject  to  Com- 
mission jurisdiction,  see  Sexvicb,  4. 

Restriction  of  natural  gas  service  because  of  diminishing  supply,  see 
Sebvice,  17. 

DONATIONS. 

Donations  as  operating  expenses,  see  RbtObn,  36,  37. 

DUPLICATION  OF  FACILITIES. 

Overbuilding  and  duplication  of  facilities  as  they  affect  reasonablenefla 
of  return,  see  Retubn,  72. 

DUTIES. 

Jurisdiction,  powers,  and  duties  of  Commissioiu  with  regard  to  rates^ 
see  Rates,  6-19. 
P.U.R.1921E. 
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EABNIUGS. 

Generally,  see  Retubn. 

EFFIOIElfCY. 

Efficiency  of  management  as  a  factor  affecting  reasonablenesi  of  re- 
turn, see  Rbtukn,  71. 

EXiECTRICITT. 

Apportionmisnt  of  operating  expenses  and  revenues  of  a  combined  elec- 
tric and  steam-heating  utility,  see  Appobtionment,  3. 

K^essity  of  municipality  securing  a  certificate  of  convenience  and 
necessity  to  operate  an  electric  plant,  see  Cb»tificates  of  Con- 
venience AND  Necessity,  1. 

Permission  to  purchase  and  consolidate  plants  as  dependent  upon  the 
value  of  the  property  involved  and  ability  to  earn  fixed  charges, 
see  CoNSOLXDATiON,  Mergeb,  and  Sale,  1. 

Amount  of  depreciation  allowed  a  public  utility  operating  a  street 
railway  and  gas  and  electric  plant,  see  Depbeciation,  6. 

Amount  of  depreciation  allowed  an  electric  company,  see  Depbecia- 
tion, 7. 

Increase  in  rates  of  an  electric  company  controlled  by  street  railway  . 
in  order  to  compensate  for  deficits  in  railway  operation,  as  dis- 
criminatory,  see   DlSCBIMINATTON,    5. 

Rates  of  municipal  plant,  see  Discbimination,  8,  9. 

Occupation  of  territory  by  two  electric  companies  as  conducive  to  con- 
stant agitation,  dispute,  and  undesirable  duplication  of  facilities, 
see  Monopoly  and  Competition,  1. 

Local  electric  company  given  sole  right  to  operate  and  afforded  oppor- 
tunity to  take  over  distribution  lines  of  invading  company,  see 
Monopoly  and  Competition,  2. 

Approval  of  incorporation  of  public  service  company  when  company 
previously  incorporated  had  failed  to  furnish  service,  see  Mon- 
opoly and  Competition,  5. 

Effective  date  of  electric  rate  schedule  filed  with  the  North  Dakota 
Commission,  see  Rates,  44. 

Step  schedule  of  electric  rates  as  discriminatory,  see  Rates,  59. 

Metering  of  current  furnished  by  municipal  plant  for  municipal  water 
pumping,  see  Rates,  61. 

Consideration   of  electric  rates,   see   Rates,  62-70. 

Refund  of  money  collected  in  violation  of  a  rule  regarding  electric 
.  extenisons,  see  Repabation,  1. 

Book  cost  of  the  electric  department  of  a  municipal  plant  as  a  rate 
base,  see  Retubn,  15. 

Cost  of  advertising  and  solicitation  of  business  as  an  operating  ex- 
pense, see  Retubn,  18. 

Charge  to  operating  expenses  for  meter  deposits  when  money  is  used 
as  working  capital,  see  Retubn,  25. 

No  allowance  for  nominal  services  in  operating  account,  see  Retubn^ 
32. 

Excessive  losses  of  electric  current,  see  Return,  43-45. 
P.U.R.1921E. 
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mjECTKICnY-^wmtinued. 

Reasonableness  of  return  for  electric  company  during  developnieBt 
period,  see  Rbtubic,  72. 

Operating  revenues  and  expenses  of  a  combined  heating  and  electric 
utility  considered  as  a  wbole,  see  Retubn,  77. 

Retention  of  surcharge  dependent  upon  cost  of  operation  under  exist- 
ing conditions,  see  Return,  79. 

Amount  allowed  an  electric  company  for  depreciation  and  return,  see 
Return,  81. 

Amount  of  return  allowed  an  electric  company,  see  Rsturn,  81-83. 

Duty  of  company  enjoying  a  monopoly  to  supply  the  reasonable*  needs 
of  individual  applicants  as  they  arise,  see  Sebvicx,  7. 

Reasonableness  of  rule  requiring  electric  company  to  furnish  free 
service  connections  and  a  free  line  extension,  see  Sebvioe,  8. 

Original  cost  as  measure  of  value,  see  Valuation,  10,  11. 

Allowance  in  a  valuation  proceeding  for  cost  of  building  roads,  tools, 
and  machinery  used  in  construction  and  afterwards  discarded, 
see  Valuation,  20. 

Allowance  for  engineering  and  superintendence  during  construction, 
see  Valuation,  21. 

Allowance  in  a  valuation  proceeding  for  legal  expenses,  taxes,  insur- 
ance, damages,  and  executive  expenses  during  construction,  see 
Valuation,  22. 

Allowance  for  interest  during  construction  of  electric  utility,  see  Val- 
uation, 35. 

Value  of  property  in  excess  of  required  capacity  as  no  part  of  rate 
base,  see  Valuation,  47. 

Value  of  steam  generating  plant  not  in  actual  use  on  account  of  con- 
tract for  wholesale  supply  as  part  of  rate  base,  see  Valuation,  50. 

Amount  of  working  capital  allowed  an  electric  company,  see  Valua- 
tion, 65. 

Amount  allowed  an  electric  utility  for  working  capital,  see  Valua- 
tion, 61. 

Amount  of  working  capital  allowed  a  combined  public  utility,  see  Val. 
UATION,  64. 

Allowance  for  water  rights  of  electric  company,  see  Valuation,  78. 

Annotation  on   electricity,  p.  823. 

Statement  that  the  Indiana  Commission  gives  its  approval  to  the 
idea  of  building  a  generating  plant  in  the  coal  fields  from  which  point  pow- 
er would  be  supplied  for  the  operation  of  utilities  in  the  surroimding  coun- 
try, p.  608. 

Discussion  of  the  Oregon  statute  conferring  power  upon  the  Commis- 
sion to  require  common  user  of  poles,  p.  816. 

Discussion  of  inductive  interference  and  the  dangers  incident  to  joint 
use  of  poles  for  high  voltage  telegraph  wires  and  for  telephone  wires,  p.  818. 

1.  An  application  by  a  State  Highway  Commission  for  an  order  to 
compel  the  joint  use  of  poles  by  a  telephone  and  telegraph  company,  based 
chiefly  upon  aesthetic  considerations,  was  refused  as  impracticable  and  un- 
reasonable because  of  danger  from  inductive  interference,  or  in  case  this 
objection  were  obviated,  because  of  financial  difficulties  of  reconstruction 
P.U.R.1921E. 
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ISLBCrmCrrY—continued. 

and  probable  injury  to  pavemoit  from  tke  blasting  of  totk,  which  would 
be  necessary  in  such  reconstruction.  Re  Oregon  State  Highway  Coounis' 
sion  (Or.)  814. 

EMERGENCY  REUEF. 

Consideration  of  emergency  relief,  see  Return,  79,  80. 

ENGniEERIKO. 

Allowance   for   engineering   and    superintendence   during   construction, 

see  Valuation,  21.  \ 

Allowance    for    engineering,    superintendence,    law    expenses,    injuries, 

taxes,  and  interest  during  construction  of  a  street  railway,  see 

Valuation,  26.  ^ 

Allowance   for   engineering,   superintendence,  cost  of  financing,   taxes, 

insurance,  and  interest  during  construction,  see  Valuation,  29. 

EHGINEERS. 

Amortization  over  a  period  of  years  of  the  cost  of  employing  gcolo< 
gists  and  engineers  to  investigate  natural  gas  field*  see  ReruBN, 
23. 

EQUITABIiE  RELIEF. 

Practice  in  raising  objections  to  Commission  jurisdiction^  see  Pbo- 
CEDUBB,  1. 

EQUITY. 

Right  of  Federal  court  to  refuse  to  decide  a  case  <»i  a  motion  to  dis- 
miss and  to  require  a  defense  by  answer  to  be  made,  see  Courts,  1. 

Agreement  to  reasonable  rate  as  a  condition  of  granting  injunction 
against  confiscatory  rates,  see  Rates,  4. 

ERROR. 

See  Appeal  and  Review. 

ESTIMATES. 

Estimates  of  operating  expenses,  see  Betl^n,  47-51. 

ESTOPPEL. 

Acquiescence  by  landowners  in  determination  of  a  Commission  as  to 
character  of  water  company  as  no'  changing  their  rights  as  con- 
tractors rather  than  utility  consutiers,  see  Publio  Utilities,  2. 

Failure  of  an  electric  company  to  enforce  restrictions  on  service  dur- 
ing offpeak  hours  as  no  waiver  of  xight  to  enforce,  see  Rates,  64 

EVIDBNCE. 

See  also  Bubimcn  of  Proof. 

Annual  reports  of  a  public  utility  as  evidence  in  a  valuation  ||:oceed- 
ing,  see  Valuation,  1. 

SKOESS  PR^^FITS. 

Taxes  on  excess  profits,  see  Return,  41. 
P.UJ1.1921E. 
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EX0HAHOE8. 

ClasBification  of  telephone  in  eaoli  azehange  and  gronping  ezcfaangea 

for  rate-making  purpoees,  see  Rates,  78. 
Consideration  of  value,  return  and  cost  of  operation  of  local  exdiange 

and  toll  plant,  operating  as  a  single  unit,  see  Rstusn,  74. 

EXPENSES. 

See  also  Costs  and  Expenses. 

Legal  and  Commission  expenses  in  a  rate  proceeding;  aea  BBTUBir»  62- 
64. 

EXTENSIONS. 

Extensions  of  service,  see  Sebtice,  8,  9. 

FAIR  VALUE. 

Fair  value  as  a  rate  base,  see  Retubn,  6,  0. 

FARES. 

Desirability  of  uniform  street  railway  rates  witliin  a  single  elty,  flee 
Rates,  23. 

FEDERAI*  CONTROL. 

Burden  of  proof  as  to  reasonableness  of  rates  after  return  of  rail- 
roads to  state  control,  see  Rates,  30. 

Failure  of  railroad  to  give  30  days'  prior  notice  of  rate  schedule  after 
resumption  of  state  control  as  not  re-establishing  former  rates, 
see  Rates,  76. 

FEDERAL  COURTS. 

Right  of  Federal  court  to  refuse  to  decide  a  ease  on  a  motion  to  dis- 
miss and  to  require  a  defense  by  answer  to  be  made,  see  Couiwb,  1. 

FEDERAL  GOVERNMENT. 

Commission  jurisdiction  over  a  complaint  alleging  unsafe  condition 
of  a  boat  under  Federal  supervision,  see  Commissions,  8. 

FILING. 

Consideration  of  rate  schedules,  their  filing  and  effect,  see  Rates,  3f- 
49. 

FINANCING. 

Cost  of  financing  as  an  item  of  value,  see  Valuation,  29,  31,  32. 

FINDINGS. 

Conclusiveness  of  findings  of  fact,  see  Appeal  and  Review^  1-3. 
Findings  and  orders  of  California  Conmiission  as  not  res  judicata,  eee 
Res  Judicata,  1. 

FIRE. 

Value  of  gas  plant  destroyed  by  fire  as  no  part  of  rate  base,  see  Val- 
uation, 51. 
P.U.R.1921E. 
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rZBE  PROTECTIOK. 

Percentage  of  rereniM  from  fire  hjdrant  Mrriee  as  indicating  discrim- 
ination, see  DiscRiMiKATioif,  6. 

Company  operating  a  fire,  sprinkler,  and  burglar  alarm  system  as  a 
public,  utility,  see  Public  Utilities,  8. 

Reasonableness  of  fire  protection  charge,  see  Rates,  80. 

Fixing  CHARGES. 

Permission  to  consolidate  plants  as  dependent  upon   ability  to 
fixed  diarges,  see  Consolidation,  Mebqkb,  and  Sals,  1. 

FIXTURES. 

Depreciation  of  natural  gas  fixtures,  see  Depbboiation,  18. 

XXAT  RATES. 

Flat  rates  as  discriminatory,  see  DiscBnciNATiON,  8,  4. 
Flat  or  metered  rates,  see  Rates,  61. 

FIX>RIDA. 

AnaotatioB  on  standards  of  gas  service,  p.  830. 


Obligations  imposed  upon  a  street  railway  by  a  municipality  and 
passed  on  to  car  riders  of  other  localities  as  discrimination,  see 
Discbimination,  7. 

Commission  jurisdiction  over  complaint  alleging  failure  to  comply 
with  ordinance  requiring  street  railway  to  maintain  street  pav- 
ing, see  PuBLio  Utilitibs,  7. 

Inability  of  municipal  corporation  to  abridge  or  alienate  police  pow- 
ers by  ttiforcing  confiscatory  franchise,  see  Rates,  2. 

Jurisdiction  of  Commissions  over  franchises  and  contracts  relating  to 
rates,  see  Rates,  11-19. 

Effect  of  franchises  and  contracts  on  rates,  see  Rates,  33-80. 

Effect  of  contracts  and  franchises  on  filing  of  rate  schedules,  see  Rates, 
47-49. 

Construction  of  franchise  permitting  the  connection  of  two  street  rail- 
ways, see  Rates,  76. 

Construction  of  municipal  ordinance  requiring  a  street  railway  com- 
pany to  construct  and  keep  in  repair  a  street  pavement,  see  Sebv- 
ICB,  21,  22. 

Operation  under  a  franchise  contract  prior  to  Commission  regulation 
as  it  affects  item  of  going  value,  see  Valuation,  71. 

Annotation  on  Commission  powers  over  contracts  and  franchises,  p.  4. 

FREE  SERVICE. 

Free  service  between  telephone  exchanges  as  discriminatory,  see  Dis- 

CBUdlNATION,  11. 
Reasonableness   of    rule   requiring    electric   company    to   furnish    free 
service  connections  and  a  free  line  extension,  see  Sebvioe,  8. 
P.U.R.1921E. 
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FBEIGHT  SERVICE. 

Freight  tranfiportation  by  a  street  railway  as  subject  to  jurisdictioifc 
of  Commission,  see  Rates,  8. 

FUEI*. 

See  also  Oil;  Coai.. 

Retention  of  surcharge  dependent  upon  cost  of  operation  under  ex- 
isting conditions  of  average  water  supply  and  cost  of  fuel  oil,  see 
Return,  79. 

/  

FUMB8* 

^     Consideration  of  depreciation  fund,  see  Depbeciation. 

Inability   of   Indiana   utility   to   issue   securities   for   tb«  purpose   of 

funding  bond  discount,  see  Sbcubitt  Issues,  2. 
Depreciation   reserve  reinvested   in  physical  property   as  no  part  of 

rate  base,  see  Valuation,  17. 

OA8. 

Amount  of  annual  depreciation  allowed  a  covipany  furnishing  gaa 
and  natural  gas  service,  see  Depreciation,  5. 

Amoimt  of  depreciation  allowed  a  public  uUUty  operating  a  street 
railway  and  gas  and  electric  plant,  see  Depreciation,  6. 

Amount  of  depreciation  allowed  a  gas  company,  see  Dbprbciatidii,. 
8-11. 

Commission  which  has  been  enjoined  from  interfering  with  rates  as 
improper  intervener  in  action  to  enjoin  the  company  from  in- 
creasing rates,  see  Parties,  2. 

Excessive  rates  as  deterrent  to  gas  consumption,  see  Raiss,  24. 

Right  to  discontinue  gas  service  for  failure  to  pay  increased  rates  be- 
fore expiration  of  statutory  period  after  filing  of  schedule,  see 
Rates,  43. 

Injunction  against  increased  gas  rates  pending  Commission  action,^ 
see  Rates,  49. 

No  exact  valuation  of  gas  utility  when  rates  could  not  be  exeesslTO 
on  any  one  of  several  proposed  valuations,  see  Return,  5, 

Cost  of  labor  on  new  construction  work  as  not  chargeable  to  oper- 
ating expenses,  see  Return,  27. 

Excessive  losses  of  electric  current,  see  Return,  43. 

Gas  leakage  of  high  pressure  line,  see  Return,  40. 

Depreciation  expenditures  of  a  gas  company  improperly  charged  to 
operation,  see  Return,  55. 

Operating  expenses  of  gas  company,  see  Return,  57. 

Accumulation  of  large  reserve  in  anticipation  of  transition  from  nat- 
ural to  artificial  gas  service,  see  Return,  64. 

Increased  rates  in  order  to  improve  service,  see  Heturn,  67. 

Low  pressure  and  heating  value  as  objection  to  increased  rates  for 
gas  company,  see  Return,  69. 

Amount  of  return  allowed  a  gas  company,  see  Return,  84-88. 

Duty  of  company  enjoying  a  monopoly  to  supply  the  reasonable  needs 
of  individual  applicants  as  they  arise,  see  Service,  7. 

Standards  of  gas  pressure,  see  Service,  12,  13. 
P.U.R.1921E. 
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GAS — conHnued, 

Service  by  gas  comp&nies,  see  Servicb,  1^14. 

Original  cost  as  measure  of  value,  see  Valuation,  9. 

Necessity  of  proving  items  of  overhead  expense,  see  VALUAllolf,  23. 

Indebtedness  of  a  gas  company,  attributed  to  funds  raised  by  a  syn- 
dicate for  purpose  of  reorganization  as  a  part  of  original  cost, 
see  VAI.UATION,  32. 

Consideration  of  organization  expenses  of  a  gas  company,  see  Valu- 
ation, 34. 

Value  of  gas  plaat  destroyed  by  fire  as  no  part  of  rate  base,  see  Val- 
uation, 61. 

Allowance  for  working  capital  of  a  gas  company,  see  Valuation,  58. 

Consideration  of  coal  supply  and  payroll  requirements  in  determin- 
ing amount  to  be  allowed  for  working  capital,  see  Valuation,  58. 

Consideration  of  amount  of  coal  used,  in  calculating  allowance  for 
working  capital,  see  Valuation,  59. 

Amount  of  working  capital  allowed  a  combined  public  utility,  see  Val- 
uation, 64. 

Amount  of  working  capital  allowed  a  gas  company,  see  Valuation,  65, 
67. 

Operation  under  a  franchise  contract  prior  to  Commission  regulation 
as  it  affects  item  of  going  value,  see  Valuation,  71. 

Allowance  for  going  value  of  a  gas  utility,  see  Valuation,  71,  77. 

GASOLINE. 

Consideration  of  gross  revenues  from  extraction  of  gasoline  from  nat- 
ural gas,  see  Retubn,  17. 

•  GENERATING  PUUfT. 

Value  of  steam  generating  plant  not  in  actual  use  on  account  of  con- 
tract for  wholesale  supply  as  part  of  rate  base,  see  Valuation,  50. 

GEOIX>GI8TS. 

Amortization  over  a  period  of  years  of  the  cost  of  employing  geolo- 
gists and  engineers  to  investigate  natural  gas  field,  see  Retubn, 
23. 

GEORGIA. 

Annotation  on  standards  of  gas  service,  p.  336« 

GOING  VALUE. 

Allowance  for  going  value  of  a  natural  gas  company,  see  Valuation,  6. 
Consideration  of  going  value,  see  Valuation,  69-77. 

GRADING. 

Allowances  for  paving  and  grading  in  a  valuaticm  proceeding,  see 
Valuation,  37-40. 

GhOSS  REVENUE. 

Basis  of  apportionment  of  the  property  of  a  street  railway,  see  Ap- 
portion mbnt,  4. 
Consideration  of  gross  revenues,  see  Retubn,  16,  17. 
P.U.R.1921E. 
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HAWAII. 

Annotation  on  standardB  of  gas  service,  p»  336» 

HSATiira. 

Approval  of  incorporation  of  public  service  companj  wben  eompanj 
previously  incorporated  had  failed  to  famish  service,  see  Mon- 
opoly AND  Competition,  5. 

No  allowance  for  nominal  services  in  operating  account,  see  Bstubn, 
32. 

Operating  revenues  and  expenses  of  a  combined  heating  and  electrie 
utility  considered  as  a  whole,  see  Retubn,  77. 

HEATIH O  QUAUTT. 

Heating  quality  of  gas,  see  Sesvioe,  13,  14. 

HIGHWAT8  AND  STREETS. 

Jurisdietion  of  Colorado  Commiesion  with  respect  to  dangerous  con- 
dition of  a  street  occasioned  by  a  water  leakage,  see  Commissions, 
3. 

Right  of  Commission  to  authorize  construction  of  a  crossing  over  a 
public  highway  without  consent  of  highway  commissioners,  see 
Cbossings,  1. 

Hailroad  tracks  affected  by  New  York  Railroad  Law  provisions  con- 
cerning the  maintenance  of  overhead  crossings,*  see  Cbossings,  5. 

Necessary  party  plaintiff  to  invoke  Commission  order  regarding  re- 
pairs or  improvements  in  a  water  main,  see  Pabtirs,  1. 

Erection  of  poles  and  stringing  telephone  wires  upon  a  public  road  as 
evidence  of  public  service,  see  Publio  Utilities,  6. 

Public  interest  in  rural  telephone  line  occupying  a  highway  as  evi- 
dence of  public  character  of  service,  see  Public  UTiLrriES,  6. 

Allowance  in  a  valuation  proceeding  for  cost  of  building  roads,  tools, 
and  machinery  used  in  construction  and  afterwards  discarded, 
see  Valuation,  20. 

Cost  of  lowering  grade  of  a  highway  as  an  item  of  value  of  a  street 
railway,  see  Valuation,  37. 

Contribution  by  a  public  utility  to  a  public  road  as  part  of  rate  base, 
see  Valuation,  38. 

Contribution  by  a  public  utility  to  the  cost  of  pavement  on  a  drive- 
way near  tracks  as  part  of  rate  base,  see  Valuation,  39. 

HOISTING. 

Charge  for  power  for  hoisting  purposes  of  mining  consumers,  see 
Rates,  (53. 

HOLDING  COUP  ANY. 

Payments  to  parent  companies  as  operating  expenses,  see  Rbtubn,  35. 

HYDROELECTRIC  POWER. 

City  to  benefit  because  of  valuable  water  power,  see  Rates,  31* 
P.U.R.1921E. 
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IDAHO. 

Annotation  on  ttandardi  of  gas  tervke,  p.  836. 

nxiifois. 

Bight  of  Illinois  Commission  %o  authorize  construction  of  a  crossing 
over  a  public  highway  without  consent  of  highway  commission- 
ers, see  CB088IN0S,  1. 

Power  of  Illinois  Commission  over  rates  regardless  of  contract,  see 
Rates,  II. 

Annotation  on  standards  of  gas  service,  p.  33G. 

IMPROVEMENTS. 

Cost  of  contemplated  improvements  as  no  part  of  rate  base,  see  Be- 

TUBN,  13. 
Necessity  of  making  improvements  ordered  by  Commission   and  lack 

of  Commission  responsibility  for  errors  in  plans,  see  Sebvicb,  6. 

INCOME. 

Generally,  see  Eetubn. 

INCOME  TAX. 

See  Taxes. 

INOOBPORATORS. 

Failure  of  part  of  incorporators  of  auto  transportation  company  to 
file  bond,  as  it  affects  question  of  operation  in  good  faith,  see  Ceb- 

TIFICATES   OF  CONVENIENCE  AND  NeCESSITT,   8. 

INDEBTEDNESS. 

Permission  to  purchase  and  consolidate  public  utility  plants  as  de- 
pendent upon   ability   to  earn   fixed   charges,   see  Consolidation, 

ME3tGEB,    AND    SaLE,    1. 

Indebtedness  of  a  gas  company,  attributed  to  funds  raised  by  a  syn- 
dicate for  purpose  of  reorganization  as  a  part  of  original  cost, 
fee  Valuation,  32. 

INDIANA. 

Inability  of  Indiana  utility  to  issue  securities  for  purpose  of  funding 

bond  discount,  see  Security  Issues,  2. 
Rules  and  standards  of  Indiana  Commission  relating  to  gas  as  not 

applying  to  natural  gas  service,  see  Sebvioe,  15. 

Annotation  on  standards  of  gas  service,  p.  339. 

INDUCTIVE  INTERFERENCE. 

Inductive  interference  as  a  bar  to  joint  use  of  poles,  see  Electricitt, 
1, 

INDUSTRIAL  CONSUMERS. 

Elimination  of  lower  steps  of  natural  gas  schedule  in  order  to  dis- 
courage use  of  gas  for  industrial  purposes,  see  Rates,  74. 
P.U.R.1921E. 
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INDUSTRIAL  CONSUMERS— con*inti«d. 

Both  industrial  and  domestic  natural  gas  senrioe  as  siibjeot  to  Cora- 

ukission  jurisdiction,  see  Sebvioe,  4. 
Restriction  of  natural  gas  serrioe  because  of  diminiflhii^  cnppty)  see 

Sebviob,  17.  •     . 

Cost  of  drilling  natural  gas  wells  for  a  carbon  black  plant  as  part  of 

rate  base  although  product  furnished  for  industrial  use,  see  Vai^ 

uahon,  49. 

IHDU8TBIAL  DEPRESSION. 

Industrial  depression  as  cause  for  reduction  of  railroad  rates,  see 
Rates,  29. 

INEFFICIEKOY. 

Inefficiencies  of  operation  as  affecting  allowances  for  operating  ex- 
penses, see  Return,  43-46. 

INJUNCTION. 

Commission  which  has  been  enjoined  from  interfering  with  rates  as 
improper  intervener  in  action  to  enjoin  the  company ,  from  is- 
creasing  rates,  see  Parties,  2. 

Agreement  to  reasonable  rate  as  a  condition  of  granting  injunction 
against  confiscatory   rates,   see  Rates,  4. 

Injunction  against  increased  gas  rates  pending  Commission  action, 
see  Rates,  49. 

Factors  considered  in  passing  upon  application  for  temporary  injunc- 
tion against  enforcement  of  street  railway  rates  alleged  to  be 
confiscatory,  see  Retubn,  101. 

Injunction  against  enforcement  of  street  railway  rates  alleged  to  be 
confiscatory  on  account  of  underestimate  of  value,  see  Rktosn, 
102. 

Annotation  on  injunction,  p.  238. 

Annotation  on  procedure,  p.  239. 

Statement  that  a  district  court  may  not  issue  an  interlocutory  in- 
junction restraining  the  enforcement  of  an  order  made  by  an  adminis- 
trative board  acting  pursuant  to  a  statute  of  a  state,  unless  the  appli- 
cation for  the  same  be  heard  and  determined  by  three  judges,  at  least 
one  of  whom  shall  be  a  justice  of  the  Supreme  Court  or  a  circuit  judge, 
p.  640. 

1.  A  district  court  injunction  prohibiting  a  state  Commission  from 
reducing  railroad  rates  below  the  level  fixed  by  the  Interstate  Commerce 
Commission,  is  to  be  construed  as  also  prohibiting  the  Commission  from 
increasing  rates  above  those  fixed  by  the  Interstate  Commission,  as  the 
result  in  either  case  would  be  to  produce  a  return  on  the  aggregate  value 
of  the  railroads  greater  than  the  6  per  centiun  allowed  by  Congress.  Re 
Terminal  R.  Asso.    (111.)    232. 

2.  Except  in  very  clear  cases   courts  should  not  interfere  with  rate 
regulation  under  state   laws,   there   being  a   presumption   in  favor  of  the 
eondusions  reached  by  an  administrative  body  after  a  full  hearing.     Pub- 
He  Service  R.  Co.  v.  Public  Utility  Comrs.   (U.  8.  Dist.  Ct.)   632. 
P.U.R.1921E. 
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or jiratT. 

Payment  l^  a  street  railway  for  injuries  and  damages,  see  Rbtubk, 

Allowance  for  engineering,  superintendence,  law  expenses,  injuries, 
taxes,  and  interest  during  construotion  of  a  street  railway,  see 
VALUATunr,  2$. 

I]f8TAIrI.ATIOM  CHABOE. 

Connection  charge  in  a  rate  schedule,  see  Rates,  56. 

DfSUBANCE. 

Apportionment  of  operating  expenses  of  a  combined  electric  and  steam- 
heating  utility,  see  Apportionicent,  3. 

Allowance  in  a  valuation  proceeding  for  legal  expenses,  taxes,  insur- 
ance, damages,  and  executive  expenses  during  construction,  see 
Valuation,  22.    , 

Allowance  for  engineering,  superintendence,  coet  of  financing,  taxes, 
insurance,  and   interest  during  construction,   see  Valuation,  29. 

Necessity  of  insurance,  see  Valuation,  61. 

XHTEBCOBPORATB  RELATIONS. 

Right  of  railroad  company  to  give  taxicab  company  exclusive  right 
to  solicit  passengers  at  terminals,  see  Discrimination,  1,  2. 

Increase  in  rates  of  electric  company  controlled  by  street  railway  in 
order  to  compensate  for  deficits  in  railway  operation,  as  discrim- 
inatory, see  Discrimination,  5. 

Commission  jurisdiction  over  operating  contract  between  telephone 
companies,  see  Rates,  14. 

Construction  of  franchise  permitting  the  connection  of  two  street 
railways,  see  Rates,  76. 

Operating  expenses  and  taxes  incurred  in  securing  water  from  a  sub- 
sidiary water  works  located  in  an  adjoining  state,  see  Return, 
26. 

Pa3rments  to  parent  companies  as  operating  expenses,  see  Return,  35. 

Power  of  Ohio  Commission  to  compel  natural  gas  company  to, supply 
another  company,  see  Service,  2. 

Valuation  of  street  railway  property  jointly  used  by  dtj  and  inter- 
urban  cars,  see  Valuation^  3» 

1.  The  Michigan  Commission  has  jurisdiction  to  revise  an  operating 
contract  by  an  interurban  railway  with  a  street  railway,  over  the  tracks 
of  which  it  operates  its  cars,  since  such  a  contract  relates  to  some  of  the 
fundamental  elements  to  be  considered  in  fixing  the  street  railway  rates. 
Muskegon  Traction  A  Lighting  Co.  v.  Grand  Rapids,  G.  H.  A  M.  R.  Ce. 
(Mich.)  548. 

2.  The  Pennsylvania  Commission  has  no  jurisdiction  over  underlying 
street  railway  companies  which  have  transferred  all  their  franchises  and 
assets  to  an  operating  company  under  legislative  authority,  since  the  com- 
panies have  no  rates  to  make  or  collect,  no  service  to  render  the  public, 
and  no  facilities  to  furnish  or  extend;  and  the  Commission  has  no  power 
to  modify  the  leases  of  the  underlying  companies.  Philadelphia  City  Pas- 
senger R.  Co.  v.  Public  Serrice  Commission  (Pa.  Sup.  Ct)  681. 
P.U.R.1921B.  67 
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INTEREST. 

Accounting  for  interest  on  a  depreciation  fund,  see  Dbpbsciatxoh,  3. 
Minimum  charge  insufficient  to  coyer  cost  of  interest  charges,  depre- 
ciation, meter  reading,  and  collections  as  inadequate,  see  Rates, 

54. 
Commission   auth^ority  to  issue  securities  as  no  guaranty  of  return 

sufficient  to  retire  bonds  or  to  pay  bond  interest,  see  Return,  66. 
Allowance    for    engineering,    superintendence,    law    exp^ises,    injuries, 

taxes,  and  interest  during  construction  of  a  street  railway,  see 

Valuation,  26. 
Allowance  for   engineering,   superintendence,   cost  of   financing,  taxes, 

insurance,  and   interest  during  construction,  see  Valuation,  29. 
Allowances  for   interest  during  construction   of  utility  property,   see 

Valuation,  35,  36. 

utterlocutorV  orders. 

Interlocutory  orders  overruling  demurrers  as  not  appealable,  see  Ap- 
peal AND  Review,  4. 

interstate  coboierce. 

Sdbpe  of  district  court  injunction  prohibiting  State  Commission  from 
reducing  railroad  rate  below  level  fixed  by  Interstate  Commerce 
Commission,  see  Injunction,  1. 

Failure  of  carriers  of  a  single  state  as  a  whole  to  earn  return  guar- 
anteed by  Interstate  Commerce  Act  as  not  establishing  fact  that 
rates  of  certain  companies  are  just  and  reasonable,  see  Return.  1. 

Street  railway  operating  property  in  two  states  as  an  industrial  unit 
considered  as  a  whole  for  rate-making  purposes,  see  Return,  78. 

1.  The  fact  that  a  railroad  station  is  used  for  interstate  commerce, 
does  not  and  cannot  deprive  the  state  of  its  right  of  reasonable. regulation. 
Peters  v.  Ahnapee  &  W.  R.  Co.   (Wis.)   151. 

INTERSTATE  COMMERCE   COMMISSION. 

Scope  of  district  court  injunction  prohibiting  State  Commission  from 
reducing  railroad  rate  below  level  fixed  by  Interstate  Commerce 
Commission,  see  Injunction,  1. 

Suspension  of  proposed  intrastate  railroad  rate  increase  ordered  by 
Interstate  Commerce  Commission  pending  filing  of  schedule  ac- 
cording to  state  law,  see  Rates,  3S. 

INTERURBAN  RAILWAYS. 

Basis  of  apportioning  maintenance  of  track  and  roadway,  see  Appos- 

PORTIONMENT,   1. 

Apportionment  of  the  cost  of  maintenance  of  poles  and  overhead  struo- 
tnres,  see  Apportionment,  2. 

Jurisdiction  of  Michigan  Commission  to  revise  operating  contracts  ol 
interurban  railway  and  street  railway,  see  Intercx)rporate  Rela- 
tions, 1. 

Consideration  of  interurban  railway  rates,  see  Rates,  71-73. 
P.U.R.1921il. 
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INTERURBAN  RAILWAYS—oonttntied. 

Gross  revenue  considered  in  proceeding  to  fix  intenirlt&n  railway  rates 
under  §  5  of  Act  No.  115,  Public  Acts  of  1921  of  Michigan,  see 
Return,  16. 
Valuation  of  street  railway  property  jointly  used  by  city  and  intei^ 
urban  cars,  see  ValuaIion,  3. 

IHTRABTATE  BATES. 

Consideration  of  intrastate  rates  generally,  see  Rates. 

Suspension  of  proposed  intrastate  railroad  rate  increase  ordered  by 
Interstate  Commerce  Commission  pending  filing  of  schedule  ac- 
cording to  state  law,  see  Rates,  38. 

ill  VESTMENT. 

Allowance  for  a  fund  to  amortize  leasehold  inyestment  of  natural  gas 
company,  see  Depletion,  3. 

Extent  of  depreciation  reserve  to  protect  integrity  of  investment,  see 
Depreciation,  2.  • 

Minimum  charge  insufficient  to  cover  cost  of  interest  charges,  depre- 
ciation, m^ter  reading,  and  collections  as  inadequate,  see  Rate8» 
64. 

Prudent  investment  of  a  street  railway  company  as  rate  base,  see  Re- 
turn, 10. 

Hazards  affecting  natural  gas  operation  as  they  affect  allowances  for 
return,  depreciation,  and  depletion,  see  Return,  90. 

INVESTMENT  COST. 

Investment  cost  of  natural  gas  leaseholds  as  an  element  in  determine 
ing  value,  see  Valuation,  6. 

INVESTORS. 

^      Effect  of  pending  litigation  over  water  rights  upon,  issue  and  sale  of 
stock,  see  Security  Issues,  1. 

IOWA. 

Annotation  on  standards  of  gas  service,  p.  340. 

JITNETS. 

See  AuTOMOBUJiS. 

JOINT  USE. 

Joint  use  of  poles  by  telephone  and  telegraph  company,  see  Kleotric-' 

ITY,   1. 
Valuation  of  street  railway  property  jointly  used  by  city  and  interur- 

ban  cars,  see  Valuation,  3. 

JUDIOIAI.  POWERS. 

Defense  that  a  contract  is  ultra  vires  and  void  as  not  within  Com- 
mission jurisdiction,  see  Commissions,  1. 
P.U.R.1921E. 
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JUBI8DI0TIOK. 

Jurisdiction   of   New   Jersey   Commission   over   jitneys,   see   AuTtMO- 

BILES,   L 

Of  Commissions,  see  CoiocissiONS. 
J    Of  courts,  see.  CouBTS. 

Jurisdiction  of  Commission  over  underlying  street  railwi^  companies, 

see  Inteboobpobate  Relations. 
The  fact  that  a  railroad  station  is  used  for  interstate  commerce  does 

not  deprive  the  state  of  reasonable  regulation,  see  Intevstatb 

COMMEBCE,   1. 

Practice  in   raising   objections  to   Coi^nission  jurisdiction,   see  Pbo- 

CEDUBE,   1. 

Commission  jurisdiction  over  ccmiplaint  alleging  failure  to  comply 
with  ordinance  requiring  street  railway  to  maintain  street  pav- 
ing, ^ee  PuBUO  Utiuties,  7. 

Jurisdiction  of  courts  in  relation  to  rates,  see  Rates,  3,  4. 

Jurisdiction,  powers,  and  duties  of  Commissions  with  r^;ard  to  rates, 
see  Rates,  5-19. 

Jurisdiction  of  Conunissions  over  service,  see  Service,  1-Q. 

KANSAS. 

Public  policy  of  state  of  Kansas  as  to  appeal  from  Conunisdios  orders, 
see  Mandamus,  1. 

Annotation  on  standards  of  gas  servioe,  p.  840. 

KENTUOKT. 

Annotation  on  standards  of  gas  serviee^  p.  34£. 

LABOR. 

Cost  of  labor  on  new  construction  work  as  not  chargeaMs  to  operating 
expenses,  see  Rbtubn,  27. 

lAND. 

Allocation  of  land  and  buildings  of  a  telephone  company  to  toll  sys- 
tem, see  Appobtionment,  8. 

Mutual  water  company  furnishing  water  to  purchasers  of  land  as  a 
public  utility,  see  Public  Utilities,  1» 

Valuation  of  land,  see  Valuation,  54. 

LAWS. 

See  also  Constitutional  Law. 

Discriminatory  operating  contract  between  telephone  companies  under 
the  ccmunon  law,  see  Discbimination,  10. 

LBAXACS^E. 

Commission  jurisdiction  over  a  claim  for  damages  arising  from  water 

main  lealcage,  see  Commissionb,  2. 
Jurisdiction  of  Commission  with  respect  to  dangerous  condition  of  a 

street  occasioned  by  a  water  leakage,  see  Commissions,  3. 
Necessary   party   plaintiff  to  invoke   Commission  order  regarding  re*; 

pairs  <Nr  improvements  in  a  water  inain,  see  Pabties,  1. 
Gas  leakage  of  high  pressors  tine,  see  Rbtubn,  46. 
P.U.R.1921E. 
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UBA8ED  PROPERTY. 

Consideration  of  leased  property  in  a  valuation  proceeding,  see  Val- 
uation, 43-45. 


) 


LEASEHOUIflL 

Allowance  for  fund  to  amortize  leasehold  investment  of  natural  gas 
company,  see  Deplxtion,  3.- 

Cost  of  carrying  natural  gas  leasehold  as  operating  expense,  see  Re- 
turn, 59. 

UBA8E8. 

Jurisdiction  of  Commission  over  underlying  street  railway  companies, 
see  iNnEBOOBPOBATB  Relations. 

"LEQAIs  EXPENSES. 

Legal  and  Commission  expenses  in  a  rate  proceeding,  see  Rbtubn,  52- 
54. 

Allowance  in  a  valuation  proceeding  for  legal  expenses,  taxes,  insur- 
ance, damages,  and  executive  expenses  during  construction,  see 
Valuation,  22. 

Allowance  for  engineering,  superintendence,  law  expenses,  injuries, 
taxes,  and  interest  during  construction  of  a  street  railway,  see 
Valuation,  26. 

.  I£OISI*ATIVE  IHTEWT. 

Intent  of  the  New  Jersey  legislature  regarding  the  operation  of  jit- 
neys,  see   CSBTIFICATBS   OF  CONVENIENCE   AND  NECESSITY,   2. 

UBOISUiTURE. 

Commissions  as  administrative  board  limited  by  extent  of  statutory 
authority,  see  Commissions,  6. 

Necessity  of  legislative  action  to  el&ipower  a  municipality  and  a  pub- 
lie  utility  company  to  enter  into  a  valid  contract  for  the  product 

or  service  of  the  company,  see  Constitutional  Law,  1. 

« 

LITIGATION.    . 

Effect  of  pending  litigation  over  water  rights  upon  issue  and  sale  of 
fltock,  see  Seoubitt  Issues,  1. 

LOCAL  CONSENT. 

Jurisdiction  and  power  of  New  Jersey  Board  to  grant  a  certificate  of 
convenience  and  necessity  for  the  operation  of  a  jitney  as  de- 
pendent upon  municipal  consent,  see  Cebtipicates  or  Conven- 
ience and  Necessity,  3. 

Right  of  Illinois  Commission  to  authorize  construction  of  a  crossing 
over  a  public  highway  without  consent  of  highway  commissioners, 
see  Cbossings,  1. 

LOCALITIES. 

Discrimination  as  to  localities,  see  Discrimination,  10. 
P.U.R.1921E. 
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LOM  IH  TBAHSMISSIOK.        ' 

ExpeBsiye  losses  of  electric  current,  see  RsrUBH,  4^-46. 

rOUISZANA. 

Ckmstitutional  prohibition  of  abridgement  of  police  power  by  legisla- 
ture and  consequent  inability  of  municipal  corporation  to  abridge 
or  alienate  those  powers  by  enforcing  confiscatory  franchise,  see 
Ratbb,  2. 

Annotation  on  standards  of  gas  service,  p.  342. 

MACHIinSRY. 

Allowance  in  a  valuaticm  proceeding  for  cost  of  building  roads,  tools, 
and  machinery  used  in  construction  and  afterwards  discarded,  see 
Valuation,  20. 

Cost  of  bathhouse,  gasoline  engine,  and  real  estate  as  part  of  rate 
base  of  water  utility,  see  Valuation,  46. 

Value  of  steam  generating  plant  not  in  actual  use  <m  account  of  con- 
tract for  wholesale  supply  as  part  of  rate  base,  see  Valuation, 
60. 


MAIKE. 

Annotation  on  standards  of  gas  service,  p.  342. 

MAINS  AND  PIPS8. 

CcMnmission  jurisdiction  over  a  claim  for  damages  arising  from  water 
main  leakage,  see  Commissions,  2. 

Juriediction  of  Colorado  Commission  with  respect  to  dangerous  con- 
dition of  a  street  occasioned  by  a  water  leakage,  see  Commissions, 
3. 

Depreciation  of  natural  gas  mains,  see  Depbeciation,  13. 

Necessary  party  plaintiff  to  invoke  Commission  order  regarding  re- 
pairs or  improvements  in  a  water  main,  see  Pabties,  1. 

Cost  of  cutting  and  replacing  pavement  over  mains  as  part  of  repro- 
duction cost,  see  Valuation,  40. 

Reproduction  cost  of  parallel  pipe  lines  purchased  from  a  competing 
company  as  part  of  rate  base,  see  Valuation,  52. 

MAINTENANCE. 

Maintenance  and  replacements  as  operating  expenses,  see  Retubn,  55^ 
56. 

MANAGEMENT. 

Efficiency  of  management  as  a  factor  affecting  reasonableness  of  re- 
turn, see  Return,  71. 

Factors  considered  in  passing  upon  application  for  temporary  injunc- 
tion  against  enforcement  of   street  railway   rates  alleged  to  be 
confiscatory,  see  Retubn,  101. 
P.U.R.1921E. 
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MANDAlfUS. 

1.  It  is  the  public  p9licy  of  the  state  of  Kansas,  established  by  the  legis- 
lature, that  any  controversy  which  falls  within  the  scope  of  the  jurisdic- 
tion of  the  Public  Utilities  Commission  shall  be  adjusted  there,  subject  to 
such  review  by  the  courts  as  the  law  prescribes,  and  the  Civil  Code,  pro* 
viding  that  the  writ  of  mandamus  may  not  issue  in  any  case  where  there 
is  a  plain  and  adequate  remedy  in  the  ordinary  course  of  law,  must  be 
interpreted  accordingly.  Clay  County  Co-operative  Teleph.  Asso.  v.  South* 
western  Bell  Teleph.  Co.  107  Kan.  169,  P.U.R.1920F,  251,  190  Pac.  747,  fol- 
lowed. State  ex  rel.  Hopkins  v.  Atchison,  T.  &  S.  F.  R.  Co.  (Kan.  Sup. 
Ct.)   132. 

MARKET  VAI^UE. 

Consideration  of  market  value  of  land,  see  Valuation,  4S,  44. 

MABTI^AHD. 

Power    of    Commission    to    suspend   rates   pending   investigation,   aet 

Rates,  6. 
Franchise  rates  as  not  binding  on  Commission,  see  Rateb,  12. 

Annotation  on  standards  oi  gas  service,  p.  345. 

MASSACHUSETTS. 

Annotation  on  standards  of  gas  service,  p.  345. 

MATERIAIJS  AND  SUPPUES. 

See  also  Coal;  Fuel;  Oil.  v. 

Allowances  for  working  capital,  see  Valuation,  55-^8. 

MECHANICAI.  DEPARTMENT.  / 

Depreciation  of  street  railway  properly  in  the  mechanical  department, 
see  Depbbolation,  16. 

MERGER. 

See  CoNsoLiDATioir,  MsBom,  and  Salb. 

METER  RATES. 

Meter  rates  .as  discriminatory,  see  Disobimination,  3,  i. 
Flat  or  metered  rates,  see  Rates,  61. 

Metering  of  current  furnished  by  municipal  plant  for  municipal  water 
pumping,  see  Rates,  61. 

METERS. 

Depreciation  of  meters,  see  DEPBBOiATioir,  13. 

Time  for  readjustment  of  taximeters  after  authorization  of  new  rate, 
see  Rates,  37. 

Gas  service  charge  according  to  size  of  meters,  see  Rates,  52. 

Minimum  charge  insufficient  to  cover  cost  of  interest  charges,  depre- 
ciation, meter  reading,  and  collections  as  inadequate,  see  Rates, 
64. 
P.U.R.1921E. 
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mCHIGAlf. 

Jurisdiction   of   Michigan   Commission   over   operating   contracts,    see 

iNTEBOOVPOKATE    ReZJITIONS. 

Power  of  Michigan  Commission  to  eliminate  discriminatory  features 

froih  rate  contracts,  see  Raiss,  13. 
Basis  of  determining  earnings  and  mileage  of  first  line  main  track 

under  Act  No.   115,  Public  Acts   1921,  of  Michigan,   see  Rates, 

71-73. 
Gi'oes  revenue  considered  in  proceeding  to  fix  interurban  railway  rates 

under  §  5  of  Act  No.  115,  Public  Acts  of  1921,  of  Michigan,  see 

Retubn,  16. 

Annotation  on  standards  of  gas  service,  p.  346. 

mMIMUM  CHARGE. 

Minimum  charge  in  a  rate  schedule,  see  Ratks,  54,  55. 
Higher  minimum  charge  to  rural  patrons  of  municipal  electric  plaat, 
se^  RAtES,  68. 

MINING. 

Charge  for  secondary  demand  for  power  for  hoisting  purposes  of  min* 
ing  consumers,  see  Rates,  63. 

MINNESOTA. 

Annotation  on  standards  of  gas  service,  p.  347. 

MISSISSIPPI. 

Annotation  on  standards  of  gas  service,  p.  347. 

MISSOURI. 

CommissH)n  jurisdiction  over  operating  contract  between  telephone 
companies,  see  Raii»,  14. 

Annotation  on  standards  of  gas  service,  p.  347. 

MONOPOI.Y  AND  COMPETITION. 

Duty  of  company  enjoying  a,  monopoly  in  a  municipality  to  supply 
the  reasonable  needs  of  individual  applicants,  see  Service,  7. 

Reproduction  cost  of  parallel  pipe  lines  purchased  from  a  competing 
company  as  part  of  rate  base,  see  Valuation,  52. 

1,  A  stipulation  entered  into  between  a  local  electric  company  and  an 
invading  electric  company,  under  which  the  local  company  should  serve  all 
future  domestic  consumers,  and  the  other  company  should  serve  all  future 
power  business,  was  disapproved  because  it  would  continue  a  situation 
which  would  lead  to  constant  agitation,  dispute,  and  a  duplication  of  facil- 
ities. Rockton  Electric  Co.  v.  South  Beloit  Water,  Gas  &  E.  Co.  (111.) 
17. 

2.  A  local  electric  company  was  given  the  sole  right  to  operate  with- 
in its  territory,  and  was  afforded  an  opportunity  to  take  over  and  operate 
all  local  electric  distribution  lines  owned  by  a  company  which  had  invaded 
its  territory.  Rockton  Electric  Co.  v.  South  Beloit  Water,  Gas  &  £;  Co. 
(111.)    17. 

P.U.R.1921E. 
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MONOPOLY  AND  COMPETITION—contmued. 

S.  An  auto  stage  oompany,  seeking  a  permit  to  operate  between  cer- 
tain points  where  there  is  no  railroad  service,  should  not  be  limited  to 
operation  until  such  a  time  as  a  nearby  railroad  should  see  fit  to  extend 
its  seryice  oYer  the  same  route.  Re  Virginia  Oily- American  Flat  Stage 
Co.   (Nev.)   41.  ; 

4.  A  public  utility  with  a  Commission  permit  to  operate  should  ap- 
ply to  the  Commission  rather  than  to  the  courts  to  prevent  competition 
by  another  corporation  chartered  before  the  enactment  of  the  pubUc*  util- 
ities law  but  which  made  no  attempt  to  render  the  public  service  until 
the  formation  of  the  other   company.     Fogelsville  4  T.  Electric  Co.   v. 

.Pennsylvania  Power  &  Light  Co.  (Pa.  Sup.  Ct.)  767. 

5.  An  application  for  the  approval  of  the  incorporation  of  a  public 
service  company  for  the  purpose  of  supplying  light,  heat,  and  power  by 
means  of  electricity,  was  granted,  although  another  company  hiaid  been 
previously  incorporated  for  this  purpose,  where  it  appeared  that  the  prior 
corporation  hiid  failed  to  furnish  service  and  the  proposed  corporation  had 
ample  facilities  for  rendering  service.  Re  Snyder  Township  Light,  Heat 
&  P.  Co.  (Pa.)  823. 

MONTANA. 

Annotation  on  standards  of  gas  service,  p.  350. 

MOTIONS. 

Right  of  Federal  court  to  refuse  to  decide  a  ease  on  a  motion  to  dis- 
miss and  to  require  a  defense  by  answer  to  be  made,  see  Coubts, 
1. 

Practice  in  raising  objections  to  Commission   jurisdiction,  see   Pbo- 

OEDUBE,   1. 

MUNICIPALITIES. 

Necessity   of  municipality  securing   a  certificate   of   convenience  and 
^    necessity  in  order  to  operate  an  electric  plant,  see  Cebtificatbs 

OF    CONVENHa^CE    AND    NbOESSITT,    1. 

Power  of  New  Jersey  Board  to  grant  certificate  of  convenience  and 
necessity  for  the  operation  of  a  jitney  as  dependent  upon  muni- 
cipal consent,  see  Certificates  of  Convenienoe  and  Necbssitt, 
3. 

Contract  between  a  municipality  and  a  utility  as  not  subject  to  re- 
view by  Commission,  see  Commissions,  4. 

Necessity  of  legislative  action  to  empower  a  municipality  and  a  pub- 
lic utility  company  to  enter  into  a  valid  contract  for  the  product 
or  service  of  the  company,  see  Constitutional  Law,  1. 

Construction  of  ambiguous  application  by  a  street  railway  in  light 
most  favorable  to  the  state,  see  Contracts,  1. 

Discrimination  with  respect  to  municipalities,  see  Discrimination, 
6-9. 

Obligations  imposed  upon  a  street  railway  by  a  municipality  and 
passed  on  to  car  riders  of  other  localities  as  discrimination,  see 

DiSOBIMINATiaN,   7. 

P.U.R.1921E. 
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MUNICIPALITIES— cofitifMi^d. 

Municipal  electric  plant  to  charge  for  energy  used  to  operate  city 
stone  crushers,   see  Dibcbimination,  9. 

Validity  of  condition  attached  to  municipal  permit  to  make  street 
railway  connection,  see  Ordinances,  1. 

Commission  jurisdiction  over  complaint  alleging  failure  to  comply 
with  ordinance  requiring  street  railway  to  maintain  street  pav- 
ing, see  Public  Uthjhes,  7. 

Inability  of  municipal  corporation  to  abridge  or  alienate  police  pow- 
ers by  enforcing  confiscatory  franchise,  see  Rates,  2. 

Jurisdiction  of  Commissions  oyer  franchises  and  contracts  relating 
to  rates,  see  Rates,  11-19. 

Powers  of  municipalities  over  rates,  see  Ratexi,  20,  21. 

City  to  benefit  because  of  valuable  water  power  available,  see  Rates, 
31. 

Effect  of  franchises  and  contracts  on  rates,  see  Rates,  33-36. 

Inability  of  Nebraska  municipality  to  agree  with  owner  of  private 
property  used  for  the  public  service  not  to  change  rates  within 
a  specified  time,  see  Rates,  36. 

Effect  of  contracts  and  franchises  on  filing  of  rate  schedules,  see 
Rates,  47-49. 

Injunction  against  increased  gas  rates  pending  Commission  action, 
see  Rates,  49. 

Injustice  of  requiring  domestic  consumers  to  pay  higher  rates  to  off- 
set deficiency  in  street  lighting  revenues,  see  Rates,  69. 

Standards  of  reasonableness  determined  by  Commission  rather  than 
terms  of  ordinance  as  basis  of  regulation,  see  Service,  3. 

Duty  of  company  enjoying  a  monopoly  in  a  municipality  to  supply 
the  reasonable  needs  of  individual  applicants  as  they  arise,  see 
SlSVICB,   7. 

Construction  of  municipal  ordinance  requiring  a  street  railway  com- 
pany to  construct  and  keep  in  repair  a  street  pavement,  see  Serv- 
ice, 21,  22. 

MUHICIPAI.  PLANTS. 

Necessity   of   municipality   securing   a   certificate   of   convenience   and 

necessity  in  order  to  operate  an  electric  plant,  see  Cerfificateb 

OF  Convenience  and  Necessity,  1. 
Street  lighting  service  by  municipal  plant,  see  Discrimination,  8. 
Metering  of  current  furnished  by  municipal  plant  for  municipal  water 

pumping,  see  Rates,  61. 
Higher  minimum  charge  to  rural  patrons  of  municipal  electric  plant, 

see  Rates,  68. 
Separate  schedules  for  light  and  for  power  service,  see  Rates,  70. 
Book  cost  of  the  electric  department  of  a  municipal  plaftt  as  a  rate 

base,  see  Return,  15. 
Amount  of  return  allowed  a  municipal  water  utility,  see  Return,  98. 

ICUTUAI.  COMPANIES. 

Mutual  water  company  furnishing  water  to  purchasers  of  land  as  a 
public  utility,  see  Public  Utilities,  1. 
P.U.R.1921E. 


Digitized  by 


Google 


INDEX.  m 

MUTUAL  COMPANIES— oonfintied. 

Mutual  rural  telephone  line  as  not  subject  to  supervision  of  th^  Ne- 
braska State  Railway  Commission,  see  Pubuo  Utiutibs,  4. 

Public  interest  in  rural  telephone  line  occupying  a  highway  as  evi- 
dence of  public  character  of  service,  see  Pttbuc  Utelities,  6. 

HATtTRAI.  GAS. 

Apportionment  of  natural  gas  investment  between  production,  trans- 
mission, and  distribution,  see  Apportionment,  5. 

Apportionment  of  distribution  investment  in  city  plant,  see  Apportion- 
ment, 6. 

Apportionment  of  production  investment  between  classes  of  natural 
gas  service,  see  Appobtioniient,  6. 

Apportionment  of  transmission  investment  on  the  basis  of  sales  weight- 
ed by  distance,  see  Apportionment,  6. 

Attempts  to  oust  jurisdiction  of  Pennsylvania  Commission  over  whole* 
sale  natural  gas  company,  see  Commissions,  7. 

Depletion  of  natural  gas  wells,  see  Depletion,  1-3. 

Amoimt  of  annual  depreciation  allowed  a  company  furnishing  gas  and 
natural  gas  service,  see  Depreciation,  5. 

Amount  of  depreciation  allowed  a  natural  gas  company,  see  Deprecia- 
tion, 12-14. 

Oil  company  actually  furnishing  natural  gas  as  a  public  utility,  see 
Public  Utilities,  3. 

Sovereign  interest  of  state  in  regard  to  rates  as  precluding  cities  from 
regulating  by  charter  provisions  or  otherwise,  see  Rates,  20. 

Commission  order  increasing  natural  gas  rates  as  not  authorizing  col- 
lection of  increased  rates  for  period  during  which  schedule  was 
on  file  but  not  approved,  see  Rates,  39. 

Effect  of  filing  schedule  of  rates  beyond  the  amount  fixed  by  franchise, 
see  Rates,  48. 

Connection  charge  for  transient  consumers,  see  Rates,  56. 

Sliding  scale  upward  in  natural  gas  rate  schedule  as  discriminatory, 
see  Rates,  60. 

Consideration  o*f  natural  gas  rates,  see  Rates,  74. 

Historical  reproduction  cost  of  natural  gas  company's  property  as 
rate  base,  see  Return,  3. 

Estimate  of  value  and  adopted  in  former  valuation  as  rate  base,  see 
Return,  4. 

Consideration  of  gross  revenues  from  extraction  of  gasoline  from  nat- 
ural gas,  see  Return,  17. 

Treatment  of  revenues  and  expenses  arising  from  selling  natural  gas 
appliances,  see  Return,  19. 

Amortization  of  nonoperative  property  of  a  natural  gas  company  on 
a  6  per  cent  sinking  fund  basis,  see  Return,  20. 

Amortization  over  a  period  of  years  of  the  cost  of  employing  geolo- 
gists and  engineers  to  investigate  natural  gas  field,  see  Return, 
23. 

Expense  incurred  by  a  natural  gas  company  for  purpose  of  supporting 
inccHue  tax  returns  of  previous  years  as  an  operating  expense,  see 
Return,  24. 
P.U.R.1921E. 
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KATURAL  GAS— cxm*ifta^d. 

Operating  expenses  of  natural  gas  company,  see  Retdbn,  58-60. 

Cost  of  drilling  gas  wells  as  an  operating  expense,  see  Rbtubh,  60. 

Aeeumulaticm  of  large  reserve  in  anticipation  of  transition  from  nat- 
ural to  artificial  gas  serrice,  see  Return,  64. 

Cdnsideration  of  business  of  a  natural  gas  ccnnpany  serving  separate 
communities,  see  Return,  75. 

Amount  of  annual  return  allowed  a  public  utility  rendering  natural 
gas  service,  see  Return,  84. 

Amount  of  return  allowed  a  natural  gas  company,  see  Return,  89-01. 

Power  of  Ohio  Commission  to  compel  natural  gas  company  to  supply 
another  company,  see  Sebvioe,  2. 

Both  industrial  and  domestic  natural  gas  service  as  subject  to  Com- 
mission jurisdiction,  see  Service,  4. 

Preference  between  territories  with  regard  to  continuance  of  service 
when  natural  gas  supply  is  failing,  see  Service,  11. 

Service  by  nattural  gas  companies,  see  Service,  15-17. 

Gas  under  high  pressure  as  registering  less  than  gas  under  low  pres* 
sure,  see  Sebviob,  16. 

Original  coat  as  measure  of  value  of  natural  gas  utility,  see  Valua- 
tion, 7. 

No  allowance  for  accrued  depreciation  when  value  is  undiminished, 
see  Valuation,  18. 

Allowance  for  expenses  incurred  in  drilling  for  natural  gas,  see  Val- 
uation, 24. 

Allowance  for  organization  expense  of  natural  gas  utility,  see  Valu- 
ation, 30. 

Valuation  of  natural  gas  leaseholds,  see  Valuation,  43-45. 

Value  of  natural  gas  wells  depleted  between  date  of  appraisal  and 
date  of  hearing  as  no  part  of  rate  base,  see  Valuation,  48. 

Cost  of  drilling  natural  gas  wells  for  a  carbon  black  plant  as  part  of 
rate  base  although  product  furnished  for  industrial  use,  see  Val- 
uation, 49. 

Amount  of  working  capital  allowed  a  natural  gas  company,  see  Valu- 
ation, 57. 

Amount  allowed  a  natural  gas  company  for  working  capital,  see  Val- 
uation, 60. 

Allowance  for  going  value  in  a  natural  gas  valuation,  see  Valuation, 
69-72. 

NEBRASKA. 

Mutual  rural  telephone  line  as  not  subject  to  supervision  of  the  Ne- 
braska State  Railway  Commission,  see  Publio  Utilities,  4. 

'      Annotation  on  standards  of  gas  service,  p.  353. 

NEVADA. 

Annotation  on  standards  of  gas  service,  p.  353. 

HEW  HAMPSHIRE. 

Division  of  cost  of  crossings  of  street  railways  and  steam  railroads, 
see  Crossings,  2,  3.  - 

Annotation  on  standards  of  gas  service,  p.  354. 
P.U.R.1921E. 
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HEW  JEBSET. 

JuritKliction  of  New  ttersey  Commission  over  jitn^s,  see  Automobiles, 
1. 

Intent  of  the  New  Jersey  legislature  regarding  the  operation  of  jit- 
neys, see  CEBTiFiOATes  of  Convenience  and  NECEskixT,  2. 

Jurisdiction  and  power  of  New  Jersey  Board  to  grant  a  certificate  of 
convenience  and  necessity  for, the  operation  of  a  jitney  as  depend* 
,  ept ,  upon   municipal  consent,   see   Ceethtoates  of  Convenienob 

AND   NeCESSITT,   3. 

l^ower  of  Commission  over  street  railway  rat^  notwithstanding  ob- 
ligation of  ordinance,  see  Rates,  19. 

Annotation  on  standards  of  gas  service,  p.  355. 

HEW  MEXICO. 

Annotation  on  standards  of  gas  service,  p.  356. 

HEW  YORK. 

Lack  of  Commission  powbr  to  ord«r  raifroad  to  inaint>ain  approaches 

to  bridge,  see  Crosbinos,  6.  , 

Power  of  Commission  to  fix  rates  when  statutory  maximum  has  been 

declared  unconstitutional,  see  Rates,  15.       . 
Power  of  Commission  to  determine  just  and  treasonable  rates  notwith- 
....   standing   rates   prescribed   by    statute,   contract,   franchise   condi- 

tioil,  or  other  agreement,  see  Rates,  16. 
Necessity  of  Commission's  meeting  issues   raised  by  franchise  agree* 

ments,  see  Rates,  33. 
Bffe^  of  filing  schcdtle  of  rates  beyond  the  amount  fixed,  by  .fran<^ 

chise,  see  Rates,  48. 
Distinction  between  value  and  cost,  see  Rettubn,  9. 
Fair  value  as  rate  base,  see  Retubn,«9. 

Annotation  on  standards  of  gas  service,  p.  356, 

HONSTbcKHOIJ>ERS. 

Telephone   company  to  furnish  batteries   for   all  users,   see   Disobim- 

INATION,   12. 
Uniform    telephone    rates    for    stockholders    and    nonstockholders,    see 

Discrimination,  13. 

HOHITTIIJTY  PROPERTY. 

Consideration  of  nonutility  ptoperi^  in  a  valuation  proeeeding^  tte 
Valuation,  46-63. 

HORTH  OA^OUNA.  J 

Annotation  on  standards  of  gas  service,  p.  357« 

HORTH  DAKOTA. 

Inability  to  chang^e  rates  withdut  bonynission  approval  altlioughfran- 
ishiB^  provides  iMethods,  gee  EAftt,  Si. 
P,U^.1921E. 
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NORTH  DAKOTA— oontinued. 

Effective  date  of  electric  rate  schedule  filed  with  the  North  Dakota 
Commission,  see  Rates,  44. 

AnnotatiiHi  on  standards  of  gas  service,  p.  360. 

HOTICE. 

Notice  and  filing  of  rate  schedules,  see  Rates,  41-46. 

Failure  of  railroad  to  give  30  days'  prior  notice  of  rate  schedules  after 

resumption  of  state  control  as  not  re-establishing  former  ratesb 

see  Rates,  75. 
Necessity  of  notice  before  withdrawing  service,  see  Sebvicb,  10. 

OFFICERS.  

No  allowance  for  nominal  services  in  operating  account,  see  Rbtubit, 
32. 

OFFICE  EXFEK8E8. 

Apportionment  of  operating  expenses  and  revenues  of  a  combined  elee* 
trie  and  steam-heating  utility,  see  Appobtionment,  3* 

OFFPEAK  HOUBS. 

Failure  of  an  electric  company  to  enforce  restrictions  on  sorviee  dur- 
ing offpeak  hours  as  no  waiver  of  right  to  enforce,  see  Rates,  64. 
Rules  governing  offpeak  electric  service,  see  Rates,  65-67. 

OHIO. 

Valid  contract  between  a  municipality  and  a  utility  as  not  subject 
to  review  by  a  Public  Utilities  Commission,  see  Commissions,  4. 

Section  4,  article  XVIII.  of  the  Ohio  Constitution,  as  self-executing, 
see  Constitutional  Law,  1. 

Power  of  Commission  to  establish  retroactive  rates  and  to  order  rep- 
aration, see  Rates,  7. 

Power  of  Ohio  Commission  to  compel  natural  gas  company  to  supply 
another  company,  see  Service,  2. 

Annotation  on  standards  of  gas  service,  p.  362. 

on.. 

Oil  company  actually  furnishing  natural  gas,  as  a  public  utility,  see 
Public  Utilities,  3. 
'  ^ttotion  of  surcharge  dependent  upon  cost  of  operation  under  exist- 
ing conditions  of  average  water  supply  and  post  of  fuel  oil,  sea 
Rbtubn,  79. 
Deduction  of  cost  of  drilling  for  oil  from  cost  of  natural  gas  develop- 
ment, see  VAitf^ATiON,  24. 

OKLAHOMA. 

Constitutiopal.  prohibition  of  the  surrender  by  a  state  government  of 
the  power  to  regulate, publio  service  company  rates^  see  Constxtu- 
TioNAL  Law,  2. 
P.U.R.1921E. 
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OKLAROUA-HHmtinued. 

Sovereign  interest  of  state  in  regard  to  rates  as  precluding  cities 
from  regulating  by  charter  proyisions  or  otherwise,  see  Rates,  20. 

Annotation  on  standards  of  gas  seryioe,  p.  363. 

OHB-MAN  CABS. 

Bffect  of  one-man  car  operation  upon  division  of  cost  of  protecting  a 
crossing,  see  Cbossings,  3. 

Higher  wages  by  reason  of  installation  of  one-man  cars  with  attend- 
ant increase  in  responsibility,  see  Retubn,  62. 

Safety  and  adequacy  of  one-man  car  service,  see  Sebviob,  19. 

OPERATIKO.  OOHTRACTS. 

See  also  Contracts. 

Commission  jurisdiction  over  operating  contract  between  telephons 
companies,  see  Rates,  14. 

OFEKATING  EXPENSES. 

Consideration  of  operating  expenses,  see  Retturn,  18-53. 

OBDERS. 

Construction  of  a  crossing  under  the  terms  of  a  Commission  order  as 
no  waiver  of  right  if  order  is  a  nullity,  see  Crossings,  4. 

Necessity  of  making  improvements  ordered  by  Commission  and  lack 
of  Conunission  responsibility  for  errors  in  plans,  see  Service,  6. 

1.  Circumstances  warranting  a  partial  noncompliance  with  a  Com* 
mission  order  must  be  proved  by  the  delinquent  utility  to  justify  its  posi* 
tion.  Department  of  Public  Works  v.  Edmonds  Spring  Water  Co.  (Wash.) 
1. 

OBDINANCES. 

See  also  Franchises. 

Obligations  imposed  upon  a  street  railway  by  a  municipality  and 
passed  on  to  car  riders  of  other  localities  as  discrimination,  see 
Discrhcinationv  7. 

Commission  jurisdiction  over  complaint  alleging  failure  to  comply 
with  ordinance  requiring  street  railway  to  maintain  street  paving, 
see  PuBUC  Utujties,  7. 

Power  of  Commission  over  street  railway  rates  notwithstanding  obli- 
gation of  ordinance,  see  Rates,  19. 

Standards  of  reasonableness  determined  by  Commission  rather  than 
terms  of  ordinance  as  basis  of  regulation,  see  Service,  3. 

Unreasonableness  of  municipal  ordinance  imposing  excessive  burdens 
upon  street  railway,  see  Service,  20. 

Construction  of  municipal  ordinance  requiring  a  street  railway  com- 
pany to  construct  and  keep  in  repair  a  street  pavement,  see  Serv- 
ice, 21,  22. 

1.  An  additional  condition  attached  by  a   municipality  to  a  permit 
to  make  a  street  railway  connection,  under  the  terms  of  a  New  York  stat- 
nte,  is  not.  illegal  when  not  inconsistent  with  the  regulations  prescribed 
by  the  legislature.    Jacobs  v.  Hedges  (N.  T.  T.  C*)  51. 
P.U.R.1921E. 
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OREGON.  '     > 

Anbotatioh  on' stan^atdn  of  gas  service,  p.  96i. 

OBOANIZATION  EXPENSES. 

Allowances  for  items  of  organization,  contractors'  profits,  a&d  related 
intangibles  of  a  street  railway,  see  VALUATioif,  25. 

Alletranc^  f6r  organization  and  overheads  in  electric  utility  valua- 
tion, see  Valuation,  27. 

Allowance  for  organization  expense  of  natural  gas  utility,  see  Yaiaj- 
ATION,   30. 

AllowaAcfes.  for  brokerage,  financing,   and  ,  orgaaization   ezpenseSy   tee 

Valuation,  30-34. 
Indebtedness  of  a  gas  company,  attributed  to  funds  raised  by  a  syndi- 

eate  for  purpose  of  reorganization  as  a  part  of  original  cost,  see 

'  VASLuAtlON,   32. 

Consideration  of  organization  expenses  of  a  gas  cofiipany,  see  Valv- 
AHON,  34. 

OBIGINAI.  COST. 

Prudent  investment  of  a  street  railway  company  as  a  rate  base,  see 
IIetubn,  10. 

Valuation  of  street  railway  property  Jointly  used  by  dty  and  inter- 
urban  cars,  see  Valuation,  3. 

As  an  element  in  determining  value  of  telephone  property,  see  Valu- 
AanoN,  4. 

Original  cost^  as  measure  of  value,  see  Valuation,  7-11. 

Indebtedness  of  a  gas  company,  attributed  to  funds  raised  by  a  syndi- 
cate for  purpose  of  reorganization  as  a  part  of  original  cost,  see 
Valuation,  32. 

OVERBUILDING  AND  DUPUCATION. 

Overbuilding  and  duplication  of  facilities  as  they  affect  reasonableness 

of  I'etum,  see  Retubn,  72. 
Value  of  property  in  excess  of  required  capacity  as  no  part  of  rate 

base,  see  Valuation,  47. 

OVERHEAD  EXPENSES. 

Consideration  of  expenditures  for  liability  insurance,  taxes  dturing 
construction,  engineering  services,  and  promotion  in  an  original 
cost  valuation,  see  Valuation,  11. 

Consideration  of  overheads  in  a  valuation  proceeding,  see  Valuation, 
20-29. 

OVERHEAD  STRUCTURES. 

Apportionment  of  the  cost  of  maintenance  of  poles  and  overhead  ftme- 
tures,  see  Appobtionment,  2. 

'  '  '•   I  '  ■  ' 

OWNERiSHCP. 

^       Cost  to  present  owners  ^  utility  as  immaterial  in  rat«  prooeedingsi 

see  Rbtuhn,  12* 
F.U.R.1921E. 
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'  PARENT  COMPAmr. 

Payments  to  parent  companies  as  operating  expenses,  see  Retubn,  35. 

•PARK  PROPERTY. 

Value  of  park  owned  by  a  street  Railway  and  value  of  old  power  sta- 
tion site  as  no  part  of  rate  base,  see  Valuation,  53. 

PARTIES. 

Notice  to  parties  interested  in  rate  increase,  see  Rates,  41-46. 

1.  A  Commjssion  has  no  jurisdiction  to  order  repairs  or  improve- 
m^ts  in  a  water  main  except  upon  complaint  of  a  patron  of  the  utility 
that  the  leaks  are  responsible  for  an  inadequate,  •  insufficient,  or  impure 
supply  of  water.  Taylor  v.  Glenwood  Springs  (Colo.)  526. 
'  '  2.  A  Public  Service  Commission  which  has  been  enjoined  from  interr 
fering  with  the  rates  and  charges  ojf  a  gas  company,  should  not  be  al- 
lowed to  intervene  in  an  action  to  enjoin  the  company  from  increasing  its 
Kates.     Duitz  v.  Kings  County  Lighting  Co.   (N.  Y.  Sup.  Ct.  Sp.  T.)   40e. 

pAving. 

Commission  jurisdiction  over  complaint  alleging  failure  to  comply 
with  ordinance  requiring  street  railway  to  maintain  street  pav- 
I  ing,  see  Public  Utilities,  7. 

Cost  of  street  paving  as  a  charge  to  capital  account  and  not  to  oper- 
ating expenses,  see  Return,  29. 

Unreasonableness  of  municipal  ordinance  imposing  excessive  burdens 
upon  street  railway,  see  Service,  20. 

*  Allowances  for  paving  and  grading  in  a  valuation  proceeding,  see  Val- 

uation, 37-40. 

PAYMENT. 

Right  to  discontinue  gas  service  for  failure  to  pay  increased  rates 
before  expiration  of  statutory  period  after  filing  of  schedule,  see 
Rates,  43. 

Effect  of  payment  in  advance  upon  amount  of  working  capital  to  be 
'    '         aHowed,  see  Valuation,  68. 

PENALTIES. 

Annotation  on  Commission  power  to  fine  or  punish,  p.  5. 

PENNSYIfVANIA. 

Decree  of  inferior  court  resulting  in  final  dismissal  of  complaints  aa 
appealable,   sec   Appeal  and   Review,   5. 

Jurisdiction  of  Commission  over  underlying  street  railway  compan* 
ies,  see  Intercorporate  Relations. 

Commission  jurisdiction  over  complaint  alleging  failure  to  comply 
with  ordinance  requiring  street  railway  to  maintain  street  pav- 
ing, see  PuBUO  Utilities,  7. 

*  JVeight  transportation  by  a  street  railway  as  subject  to  jurisdicUoa 

of  Commission,  see  Rates,  8. 
Necessity  of  complaint  as  to  increased  rates  when  a  prior  complaint 
is  pending,  see  Rates,  10. 
P.U.R.1921E.  68 
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Franchise  limitation  as  not  precluding  Commission  from  determining 

reasonable  rates,  see  Rates,  17. 
Standards  of   reasonableness  determined  hj  Ck>mmi88ion  rather  than 

franchise  terms  as  basis  of  regulation,  see  Sebviob,  3. 
Both  industrial  and  domestic  natural  gas  serrice  as  subject  to  Oom- 

mission  jurisdiction,  see  Sebvicb,  4. 

Annotation  on  standards  of  gas  service,  p.  366. 

POIJB8. 

Apportionment  of  the  co6t  of  maintenance  of  poles  and  overhead  struc- 
tures, see  Appobtionment,  2. 

Inductive  interference  as  bar  to  joint  use  of  poles,  see  Eleotbicitt,  1. 

Erection  of  poles  and  stringing  telephone  wires  upon  a  public  road  as 
evidence  of  public  service,  see  Public  Utilities,  6. 

Discussion  of  the  construction  of  telephone  and  telegraph  pole  lines 
in  such  a  way  as  to  avoid  interference  with  the  scenic  attraction  of  • 
highway,  p.  820.  , 

POLICE  POWER. 

Constitutional  prohibition  of  abridgement  of  police  power  by  legisla- 
ture and  consequent  inability  of  municipal  corporation  to  abridge 
or  alienate  those  powers  by  enforcing  confiscatory  franchise,  see 
'Rates,  2. 

pouncs. 

Donations  for  political  purposes  as  no  part  of  operating  expenses, 
see  Retubn,  36. 

POWER. 

See  generally,  Electbicity. 

Separate  schedules  fer  light  and  for  power  service,  see  Ratbs,  70. 

POWER  HOUSE. 

Value  of  park  owned  by  a  street  railway  and  value  of  old  power  Sift* 
tion  site  as  no  part  of  rate  base,  see  Valuation,  63. 

POWERS. 

Of  Commissions,  see  Commissions. 

Powers  of  states  in  relation  to  rates,  see  Rates,  1,  2. 

Powers  of  courts  in  relation  to  rates,  see  Rates,  3,  4. 

Jurisdiction,  powers,  and  duties  of  Commission  with  regard  to  ralei» 

see  Rates,  5-19. 
Powers  of  municipalities  over  rates,  see  Rates,  20,  21. 
Powers  of  public  utilities  over  rates,  see  Rates,  22. 

PREFERENCES. 

Preference  in  granting  certificates  of  convenience  and  necessity  te 
auto  bus  operators,  see  Cebtificates  of  Convenience  and  Nb- 
cessity,  6. 

Consideration   of   discriminatory    preferences,   see   Disobimination. 
r.U.R.1921E. 
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PREMUBE. 

Gas  leakage  of  high  pressure  line,  see  Betubit,  40. 

Low  pressure  and  ^heating  value  as  objection  to  increased  rates  for 
gas  company,  see  Retubn,  69. 

Standards  of  gas  pressure,  see  Service,  12,  13. 

Gas  under  high  pressure  as  registering  less  than  gas  under  low  pres- 
sure, see  S^viCE,  16. 

PRESUMPTIONS. 

Presumpticm   in   favor   of   conclusions   reached  by   an    administrative 

body,  see  Injunction,  2. 
Finding  by  a  special  master  in  a  Federal  action  that  a  certain  rate 

is  reasonable  as  presumption  regarding  rates  five  months  later, 
.  see  Rates,  26. 
Presumption  that  public  utility  has  not  violated  provisions  of  public 

service  law  by  fixing  unreasonable  rate,  see  Rates,  27. 

PRICES. 

Coal    clause   to   protect   electric   utility   from    sharp   fluctuations    in 

prices,  see  Rates,  57. 
Reproduction  cost  founded  on  prewar  prices  as  rate  base,  see  Retubn, 

11. 
Prices  considered  in  a  reproduction   cost  valuation,  see  Valuation, 

13,  14. 

PROCEDURE. 

Commission  which  has  been  enjoined  from  interfering  with  rates  as 
improper  intervener  in  action  to  enjoin  the  company  from  in- 
creasing rates,  see  Pabties,  2. 

Necessity  of  complaint  as  to  increased  rates  when  prior  complaint  is 
pending,  see  Rates,  10. 

Consolidation  of  several  proposed  rate  schedules,  see  Rates,  40. 

1.  The  better  practice  for  raising  objections  to  Commission  jurisdic- 
tion is  to.  move  for  dismissal  rather  than  to  deniur  to  a  complaint,  and 
such  a  motion  to  dismiss  for  want  of  jurisdiction  does  not  preclude  a 
party  from  seeking  equitable  relief  on  account  of  its  being  a  consent  to 
jurisdiction.  Philadelphia  City  Passenger  R.  Co.  v.  Public  Service  Com- 
mission  (Pa.  Sup.  Ct.)  581. 

PRODUCTION  INVESTMENT. 

Apportionment  of  natural  gas  investment  between  production,  trans- 
mission, and  distribution,  see  Appobtionmbnt,  5. 

Apportionment  of  production  investment  between  classes  of  natural 
gas  service,  see  Appobtionmbnt,  6. 

PROPERTY  OUTSIDE  OF  STATE. 

Apportionment   of   street   railway    property  between    two    states,    see 

Apportionment,  4. 
Consideration  of  property  outside  of  state  in  a  valuation  proceeding, 

see  Valuation,  .42. 
P.U.R.1921E. 
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PROPERTY  OUTSIDE  OF  STATE— continual. 

Value  of  watef  ^orks  located  in  adjoining  state  ak  pari  of  rate  bate 
of  water  utility,  see  Valuation,  42.         ^ 

PROTECTION. 

Division  of  cost  of  crossings  of  street  railways  and  steam  railroads, 
see  Cbosbinos,  2,  3. 

PROTECTIVE  SERVICE. 

Company  operating  a  fire,  sprinkler,  and  burglar  alarm  syst«m  as  a 
public  utility,  see  Public  Utilities,  8. 

PUBLICATION. 

Publication  of  notices  regarding  rate  increases,  see  Rates,  41. 
Necessity  of  notice  b^ore  withdrawing  service,  see  Sebvicb,  10. 

PUBUC  INTEREST. 

Public  interest  in  rural  telephone  line  occupying  a  highway  as  evi^ 
dence  of  public  character  of  service,  see  Public  UnLirilB,  0. 

PUBLIC  SERVICE  COMMISSION. 

See  Commissions. 

PUBUC  UTILITIES. 

See  also  Pabticulab  Utility  Tttlbs. 

Application  to  Commission  rather  than  to  courts  for  order  to  prevent 

competition  by  other  utilities,  see  Monopoly  and  Competition,  4. 
Freight  transportation  by  a  street  railway  as  subject  to  jurisdiction 

of  Commission,  see  Rates,  8.  ^ 

Powers  of  public  utilities  over  rates,  see  Rates,  22. 

Annotation  on  public  utilities,  p.  630. 

Annotation  on  automobile  service  as  a  public  service,  p.  631. 

Annotation  on  interstate  pipe  lines  as  public  utility,  p.  631. 

Annotation  on  sewerage  companies  as  public  utilities,  p.  631. 

Annotation  on  what  constitutes  a  public  utility,  p.  631. 

Annotation  on  water  companies  as  public  utilities,  p.  632. 

Discussion  of  the  Michigan  Law  defining  public  utilities,  p.  31. 

Discussion  of  the  status  of  a  water  company  as  a  public  utility  when 
its  revenues  are  collected  and  expenses  paid  by  an  agent,  but  which  files 
an  annual  report  with  the  Commission,  p.  537. 

Statement  that  the  state  has  a  right  to  control  private  corporations 
whose  business,  monopolistic  in  character,  is  affected  with  a  public  in- 
terest, p.  639. 

Discussion  of  the  mutual  rights  and  obligations  of  street  railway 
companies  and  their  patrons,  p.  765. 

Discussion  of  the  power  of  the  legislature  'to  determine  What  the  poK 
icy  of  the  commonwealth  of  Pennsylvania  shall  be  or  to  designate  a«  agen- 
cy of  the  government  to  determine  that  policy,  p.  769. 

1.  A  mutual  water  company  furnishing  water  to  persons  purebasing 
land  from  a  land  company  with  which  the  water  oompany  is  eonnected, 
P.U.R.1921E. 
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PUBLIC  VTIhlTIES— continued. 

part  of  which  water  belongs  to  the  land  owners  because  of  their  riparian 
jfight,  is  not  a  public  utility  within  the  jurisdiction  of  the  California  Com- 
mission.    Stratton  v.  Railroad  Commission   (Cal.  Sup.  Ct.)   637. 

2.  Acquiescence  by  landowners  in  the  determination  of  a  Commission 
as  to  the  character  of  a  water  company,  without  action  upon  their  part 
establishing  the  relation  of  public  utility  and  consumers,  does  not  change 
their  rights  as  contractors  rather  than  public  utility  consumers.  Strat- 
ton v.  Railroad  Commission   (Cal.  Sup.  Ct.)   537. 

3.  An  oil  company  actually  furnishing  natural  gas  to  the  public  and 
evidencing  its  intention  in  its  incorporation  paper  to  undertake  to  manu- 
facture or  produce  gas  by  means  of  gas  wells,  and  to  supply  gas  to  the 
public  generally  by  these  or  other  means,  is  a  public  utility.  Re  Baker 
Natural  Gas  Utility   (Mont.)   609. 

4.  Where  several  farmers  in  co-operation  constructed  a  rural  tele- 
phone line  so  as  to  connect  their  farms  with  a  public  service  telephone 
company  in  town,  from  whom  they  purchased  telephone  boxes  and  rented 
transmitters,  and  were  afforded  switching  service  to  local  and  long-dis- 
tance subscribers  over  the  lines  of  such  telephone  company,  and  paid  to 
tlie  telephone  company  the  same  rates  as  regular  subscribers,  but  did  not 
exact  nor  receive  compensation  for  messages  transmitted  over  their  rural 
line,  and  raised  no  revenue  except  such  sums  by  mutual  assessment  as 
were  needed  to  maintain  and  keep  in  repair  their  properties,  held  that  they 
were  not  operating  as  a  "common  carrier"  defined  by  our  statute  (Rev. 
St.  1913,  §  6124)  as  "telephone  companies  .  .  engaged  in  the  trans- 
mission of  messages  .  .  .  for  hire/'  and  were  not  under  the  supervision 
of  the  Nebraska  State  Railway  Commission.  State  v.  Southern  Elkhom 
Teleph.  Co.   (Neb.  Sup.  Ct.)   33. 

5.  Though  §  7418,  Rev.  St.  1913,  grants  ^  right  of  way  over  the  public 
roads  of  the  state  to  "any  telegraph  or  telephone  company  incorporated 
or  doing  business  in  this  state,"  it  does  not  follow  that  any  one  who  erects 
poles  and  strings  telephone  wires  upon  a  public  road  is  a  telephone  com- 
pany or  a  common  carrier.  State  v.  Southern  Elkhom  Teleph.  Co.  (Neb. 
Sup.  Ct.)   33. 

6.  Though  a  rural  telephone  line  occupying  a  highway  may  render 
impracticable  the  extension  of  further  telephone  service  in  that  particular 
locality,  and  hence  be  a  matter  of  public  concern,  the  fact  that  the  situa- 
tion is  of  public  interest  does  not  alone  characterize  the  rural  line  as  a 
public  service  company,  nor  identify  it  as  a  common  carrier.  Its  character 
is  to  be  determined  rather  by  the  purpose  for  which  the  property  is  in- 
tended to  be  used  and  the  actual  use  to  which  it  is  devoted.  State  ▼. 
Southern  Elkhom  Teleph.  Co.    (Neb.  Sup.  Ct.)    33. 

7.  The  Pennsylvania  Commission  has  no  jurisdiction  over  a  complaint 
alleging  failure  to  eomply  with  the  terms  of  an  ordinance  requiring  a 
street  railway  to  maintain  street  paving,  as  to  a  company  which  has  leased 
ail  of  its  rights,  privileges,  and  franchises  to  another  company  and  which 
therefore,  no  longer  exists.  Swarthmore  v.  Philadelphia,  M.  &  S.  Street 
R.  Co.   (Pa.)   262. 

8.  A  company  operating  a  fire,  sprinkler,  and  burglar  alarm  system, 
which  gives  protective  service  of  various  kinds  by  means  of  telegraphic 
P.U.R.1921E. 


Digitized  by 


Google 


918  INDEX. 

PUBLIC  UTILITIES— oonitnued. 

signal  apparatus,  but  \irhich  does  not  transmit  any  messages  commer- 
cially, is  not  a  public  utility  within  the  jurisdiction  of  the  Wisconsin 
Commission.    Re  American  District  Teleg.  Co.  (Wis.)  519. 

PUBUC  UTIUTIES  COMMISSION. 

See  Commissions. 

PURCHASE  PRICE. 

Right  of  public  utility  to  earn  full  return  on  bargain  purchase,  see 
Return,  12. 

RAILROADS. 

Right  of  Commission  to  authorize  construction  of  crossing  without 
consent  of  highway  cohimissioners,  see  Crossings,  1. 

Division  of  cost  of  crossings  of  street  railways  and  steam  railroads, 
see  Crossings,  2,  3. 

Construction  of  a  crossing  under  the  terms  of  a  Commission  order  a» 
no  waiver  of  right  if  order  is  a  nullity,  see  Crossings,  4. 

Railroad  tracks  affected  by  New  York  Railroad  Law  provisions,  con- 
cerning the  maintenance  of  overhead  crossings,  see  Crossings,  5. 

Lack  of  Commission  power  to  order  railroad  to  maintain  approaches 
to  bridge,  see  Crossings,  6. 

Right  of  railroad  company  to  give  taxicab  company  exclusive  right  to 
solicit  passengers  at  terminals,  see  Discrimination,  I,  2. 

Scope  of  district  court  injunction  prohibiting  State  Commission  from 
reducing  railroad  rate  below  level  fixed  by  Interstate  Commerce 
Commission,  see  Injunction,  1. 

llie  fact  that  a  railroad  station  is  used  for  interstate  commerce  as 
not  depriving  the  state  of  reasonable  regulation,  see  Intebstatk 
Commerce,  1. 

Permit  to  operate  auto  stage  as  not  limited  by  future  service  by  rail- 
roads, see  Monopoly  and  Competition,  3. 

Industrial  depression  aa  cause  for  reduction  of  railroad  rates,  see 
Rates,  29. 

Suspension  of  proposed  intrastate  railroad  rate  increase  ordered  by 
Interstate  Commerce  Commission  pending  filing  of  schedule  ac- 
cording to  state  law,  see  Rates,  38. 

Consideration  of  railroad  rates,  see  Rates,  75. 

Failure  of  carriers  of  a  single  state  as  a  whole  to  earn  return  guar- 
anteed by  Interstate  Commerce  Act  as  not  establishing  fact  that 
rates  of  certain  companies  are  just  and  reasonable,  see  RETUBif, 
1.      > 

Commission  jurisdiction  over  taxicab  connections  at  stations,  see  Serv- 
ice, 6. 

Discussion  of  the  distinction  between  a  railroad  and  a  railroad  com- 
pany, p.  691. 

RAILWAYS. 

See  also  Railboads. 

See  Intbrurban  Railways;   Sibbt  Railways. 
P.U.R.1921E. 
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RATES. 

/.  Powers  of  state,  1,  2. 
II,  Jurisdiction  and  potoers  of  courts,  3,  4» 
III.  Jurisdiction,  powers  and  duties  of  Commissionf  5— IP* 
a.  In  general,  6^10. 
h.  Franchises  and  contracts,  ll'^lO* 
IV,  Powers  of  municipalities,  20,  21.  , 

F.  Powers  of  utilities,  22, 
VI,  Factors  to  he  considered  in  determining  reasonahlenesB,  23*^2, 
VII,  Effect  of  franchises  and  contracts,  33^36, 
VIII,  Rate  schedules;  filing  and  effect,  37^49, 
a.  In  general,  37^^40, 
h.  Notice  and  fUing,  41'^4e, 
c.  Effect  of  contracts  and  franchises,  47^-49. 
MX,  Kinds  of  rates,  SO^ei, 

a.  Service  charge,  50^53. 
h.  Minimum,  charge,  54,  55. 

c.  Connection  charge,, 56, 

d.  Coal  clauses,  57, 

e.  Step  schedules,  5S^eO, 

f.  Flat  or  metered,  ei, 

X,  Rates  of  particular  utilities,  62^70* 
a.  Electricity,  62-70, 
h,  Interurhan  railuHiys,  71—73 
o.  Natural  gas,  74, 

d.  Railroads,  75, 

e.  Street  railusiys,  76,  77. 
/.  Telephones,  78,  79, 

g.  Water,  80,  81, 

Rate  of  depreciation,  see  Depbeciation,  6-21. 

Discrimination  in  rates,  see  Discrimination. 

Rate  of  return,  see  Return. 

Increased  rates  in  order  to  improve  service,  see  Return,  67. 

Factors  considered  in  passing  upon  application  for  temporary  injunction 

against  enforcement  of  street  railway  rates  alleged  to  be  confiscatory. 

see  RETirRN,   101. 


Annotation  on  powers  of  Congress  over  rates,  p. 
Annotation  on  rates,  pp.  62,  678. 


62. 


/.  Powers  of  state. 

Constitutional  prohibition  of  the  surrender  by  a  state  government  of  the 
power  to  regulate  public  service  company  rates,  see  Constitutional 
Law,  2. 

1.  The  power  to  regulate  rates  and  charges  rendered  the  public  by 
public  service  corporations   is  inherent   in   the   state,   and   is  a   necessary 
attribute  of  sovereignty.     Bartlesville  v.   Corporation  Commission    (Okla. 
Sup.  Ct.)   509.    . 
P.U.R.1921EL 
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2.  Hie  Louisiana  Constitution  forbids  the  legislature  to  abridge  or 
alienate  the  police  power  of  a  state,  and  a  municipal  corporation,  thougk 
vested  with  police  powers,  cannot  abridge  or  alienate  those  powers  by  en- 
forcing confiscatory  sti-eet  railway  rates  fixed  by  franchise.  O'Keefe  ▼. 
New  Orleans  (U.  S.  Dist.  Ct.)   260. 

II,  Jurisdiction  and  pou>er%  of  eourts* 

Annotation  on  jurisdiction  of  courts  over  rates,  p.  6S. 

3.  The  court  has  no  power  to  fix  a  rate,  for  that  is  committed  to  the 
Public  Utility  Commissioners;  but  where  the  order  made  is  not  supported 
by  the  evidence,  the  court  has  the  power  to  set  aside  the  order  and  remand 
the  proceeding  to  the  Commissioners  .to  fix  a  just  and  reasonable  rate 
based  on  the  evidence.  Public  Service  R.  Co.  v.  Public  Utility  Comrs.  (N. 
J.  Sup.  Ct.)   504. 

4.  A  court  enjoining  the  enforcement  of  confiscatory  street  railway 
rates  may,  as  a  condition  of  granting  such  injunction,  require  the  street 
railwa^r  to  accept  a  rate  no  greater  than  what  the  court  deems  necessary 
to  avoid  confiscation,  on  the  theory  that  the  party  seeking  equity  shall 
do  equity.  Public  Service  R.  Co.  v.  Public  Utility  Comrs.  (U.  S.  Dist  CL) 
632. 

III.  Jurisdiction,  powers  and  duties  of  Conttnission* 
a.  In  general. 

Valid  contract  between  a  municipality  and  a  utility  with  regard  to  fur- 
nishing product  or  service  as  not  subject  to  review,  see  Comhissions, 
4. 

Presumption  in  favor  of  conclusions  reached  by  an  administrative  body,  see 
Injunction,  2. 

Jurisdiction  of  Michigan  Commission  to  revise  operating  contracts  of  an 
inter  urban  railway  and  street  railway,  see  Inteboobpobatb  Rela- 
tions, 1. 

Commission  which  has  been  enjoined  from  interfering  with  rates  as  im- 
proper intervener  in  action  to  enjoin  the  company  from  increasing 
rates,  see  Parties,  2. 

Annotation  on  jurisdiction  and  powers  of  Commission  over  rates,  pp. 
63,  678. 

5.  The  Public  Utilities  Commission  of  the  District  of  Columbia  has 
power  to  establish  a  single  rate  of  fare  on  the  several  street  railway  lines 
within  the  District.     Re  Street  Railway  Rates   (D.  C.)   13. 

6.  The  Maryland  Commission  has  no  power  to  suspend  the  applica- 
tion of  increased  rates  pending  the  determination  of  their  reasonableness. 
Mayor  &  Common  Council  v.  Hyattsville  Gas  &  E.  Co.   (Md.)  240. 

7.  The  Ohio  Commission  has  no  authority  to  establish  rates  for  retro- 
active application  and  cannot  under  the  law  order  reparation.  Toledo 
Sugar  Co.  v.  Cincinnati  N.  R,  Co.  (Ohio)  737. 

8.  Freight  transportation  by  a  street  railway  under  the  tarifiTs  of 
the  Pennsylvania  statute  is  a  "service"  within  the  meaning  of  the  Public 
P.U.R.1921E. 
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'  Service  Company  Law,  which  is  under   the  jurisdiction  of  the  Commis- 
sion.   Lehigh  Valley  Transit  Co.  ▼.  Philadelphia  Rapid  Transit  Co.   iPa.) 

7e. 

0.  The  railroad  rates  estab^shed  by  the  Federal  Government  during 
Federal  control  became  subject  to  the  Pennsylvania  Public  Service  Com- 
pany Law  immediately  when  the  railroads  were  restored  to  their  owners. 
Kew  York  &  P.  Co.  v.  New  York  C.  R;  Co.   (Pa.)  80. 

10.  No  complaint  against  increased  rates  is  necessary  as  a  condition 
precedent  to  the  Pennsylvania  Commission's  jurisdiction  when  a  complaint 
against  a  prior  schedule  is  undetermined.  Berwick  v.  Berwick  Gas  Co.  (Pa.) 
460.  "^         « 

h.  Franchises  and  contracts* 

11.  The  Illinois  Commission  has  full  authority  over  all  public  utility 
rates  regardless  of  the  fact  that  they  may  have  been  the  subject  of  private 
agreement.     Goldschmidt  v.  Commonwealth  Edison  Co.    (111.)   224. 

12.  Rates  fixed  by  a  franchise  of  a  municipality  are  not  binding  on  a 
Commission.  Mayor  &  Conunon  Council  of  Hyattsville  Gas  k  E.  Co.  (Md.) 
240. 

13.  The  Michigan  Public  Utilities  Commission  has  all  the  power  over 
rates  which  the  Michigan  Railroad  Commission  had  under  the  laws  of 
1909,  including  the  power  to  eliminate  discriminatory  features  from  rate 
contracts.  Detroit  Pressed  Steel  Co.  v.  Peninsular  Electric  Light  Co. 
(Mich.)   28. 

14.  The  Missouri  (Commission  has  no  jurisdicticm  to  change  telephone 
toll  rates  fixed  by  an  operating  contract  between  telephone  companies, 
when  such  contracts  were  entered  into  before  the  effective  date  of  the 
Public  Service  Commission  Law.  Andrew  County  Mut.  Teleph.  Co.  v. 
Southwestern  Bell  Teleph.  Co.   (Mo.)   657. 

16.  When  a  New  York  statute  reduces  the  maximum  gas  rates  to  a 
price  which  is  thereafter  declared  unconstitutional,  as  confiscatory,  there 
is  no  valid  statutory  rate  and  the  Public  Service  Commission  has  power 
to  fix  such  a  rate.  Morrell  v.  Brooklyn  Borough  Gas  Co.  (N.  Y.  Ct.  App.) 
734. 

10.  The  New  York  Commission  is  empowered  by  §  49,  Public  Service 
Commission  Law,  to  determine  just  and  reasonable  rates  to  be  observed 
by  a  public  utility,  notwithstanding  that  a  higher  or  lower  rate  has  been 
prescribed  by  statute,  contract,  franchise,  (londition,  or  other  agreement. 
Re  Erie  County  Traction  Co.    (N.  Y.)    794.* 

17.  A  limitation  in  a  franchise  restricting  rates  to  be  charged  by  a 
public  utility  does  not  preclude  the  Public  Service  Commission  from  in- 
quiring into  and  determining  the  reasonableness  of  any  rates  which  a  util- 
ity seeks  to  impose.     Berwick  v.  Berwick  Gas  Co.    (Pa.)   450. 

18.  The  South  Dakota  Commission  has  power  to  regulate  telephone 
rates  although  fixed  by  franchise,  notwithstanding  §  3,  article  10  of  the 
state  Constitution,  providing  that  no  telephone  line  shall  be  constructed 
within  the  limits  of  any  city  without  the  consent  of  its  local  authorities. 
Mitchell  V.  Board  of  Railroad  Comrs.    (S.  D.  Sup.  Ct.)   750. 

19.  Whatever  obligation  an  ordinance,  locating  street  railway  tracks 
P.U.R.1921E. 
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and  prescribing  rates  of  fare,  may  create  between  a  municipality  and 
a  utility  company,  it  does  not  bind  the  state,  such  ordinances  being  sub- 
ject to  the  reseryed  power  of  the  state  to  act  on  its  own  behalf  in  a  man- 
ner which  may,  in  effect,  nullity  them.  ^  PuUic  Service  R.  Co.  y.  Public 
UtUity  Comrs.   (U.  S.  Dist.  Ct.)   632. 

IV.  Powers  of  municipalities. 

Necessity  of  legislative  action  to  empower  a  municipality  and  a'  public 
utility  company  to  enter  into  a  contract,  see  Constitutional  Law,  1. 

20.  The  supreme  legislature  of  the  state  having  delegated  the  exclusive 
power  of  regulating  rates  for  gas  furnished  by  public  utilities  to  the  Cor- 
poration Commission,  the  state  has  such  a  sovereign  interest  in  this  sub- 
ject of  legislation  as  to  preclude  the  cities  of  the  state  from  entering  this 
field  by  charter  provisions  or  otherwise.  Bartlesville  v.  Corporation  Com- 
mission (Okla.  Sup.  Ct.)   509. 

21.  A  Nebraska  municipality  is  prohibited  from  making  a  contract  with 
a  public  utility  corporation,  which  precludes  it  thereafter  and  during  the 
life  of  the  contract  from  changing  the  rates,  either  by  increasing  or  reduc- 
ing them,  when  in  the  judgment  of  the  mayor  or  council  of  the  municipal- 
ity the  interests  of  the  public  require  it.  Central  Power  Co.  v.  Kearney 
(U.  S.  C.  C.  A.)   755. 

F.  Powers  of  utiUUes, 

22.  A  public  utility  may  establish  reasonable  rates  when  there  is  no 
rate  in  effect  by  authority  of  the  regulatory  body.  Duitz  v.  Kings  County 
Lighting  Co.   (N.  Y.  Sup,  Ct.  Sp.  T.)   400. 

VI.  Factors  to  he  considered  in  determining  reasonableness. 

Annotation  on  comparison  of  rates  to  determine  reasonableness,  p.  64. 

Annotation  on  reasonableness  of  rates,  pp.  64,  679. 

Annotation  on  burden  of  proof  as  to  reasonableness  of  rates,  p.  66. 

23.  It  is  highly  desirable  in  the  public  interest  to  maintain  a  uniform 
rate  of  street  railway. fare  for  companies  operating  within  a  single  city, 
to  prevent  a  disarrangement  of  street  railway  service  disastrous  to  the 
companies  and  to  the  public.    Re  Street  Railway  Rates  (D.  C.)   13. 

24.  A  Commission  should  take  into  consideration  the  fact  that  exces- 
sive rates  for  gas  are  likely  to  result  in  a  falling  off  of  consumption  and 
consequently  no  financial  benefit  from  the  increase.  Re  Indiana  Fuel  k 
Light  Co.   (Ind.)   381. 

26.  The  quality  of  service  rendered  by  a  telephone  company  should  be 
a  vital  factor  in  determining  rates  and  that  service  should  be  the'  basis  of 
rates.    Re  Citizens  Teleph.  Co.   (Mich.)  308. 

26.  A  finding  by  a  special  master  in  a  Federal  action  that  a  certain 
rate  would  yield  a  fair  return  raises  no  presumption  that  such  a  rate  was 
reasonable  five  months  later  when  conditions  had  changed  in  the  meantime. 
Duitz  v.  Kings  County  Lighting  Co.   (N.  Y.  Sup.  Ct.  Sp.  T.)  400. 

27.  A  public  utility  is  entitled  to  invoke  a  presumption  that  it  has 
P.U.R.1921E. 
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not  violated  the  provisions  of  the  public  service  law  by  fixing  an  unrea- 
sonable rate.  Duitz  y.  Kings  County  Lighting  Co.  (N.  Y.  Sup.  Ct.  Sp.  T.) 
400. 

28.  Evidence  as  to  a  comparison  of  rates  proposed  with  rates  in  other 
cities  was  considered  in  the  light  of  the  fact  that  there  was  no  proof  as 
to  whether  the  situations  in  other  cities  were  comparable.  Re  Western 
Electric  Co.    (N.  D.)   669. 

29.  Railroad  rates  for  transporting  sugar  beets  should  not  be  reduced 
simply  because  the  beet  sugar  industry  is  not  prosperous  to-day  and  every 
article  transported  must  yield  to  the  carrier  a  profit.  Toledo  Sugar  Co.  v. 
Cincinnati  N.  R.  Co.   (Ohio)   737. 

30.  After  the  return  of  the  railroads  to  state  control,  the  burden  of 
proof  as  to  reasonableness  of  rates  is  upon  the  railroads  in  a  case  arising 
from  a  complaint  against  unjust  rates.  New  York  &  P.  Co.  ▼.  New  York 
C.  R.  Co.   (Pa.)   80. 

31.  A  city  if  entitled  to  benefit  in  low  rates  because  of  valuable  water 
power  available  for  use  by  a  public  utility  serving  the  city.  Re  Lynch- 
burg Traction  &  Light  Co.   (Va.)    87. 

32.  Rates  sufficient  to  produce  a  full  return  should  pot  be  allowed  when 
such  rates  would  exceed  the  value  of  service,  with  a  probable  discontinu- 
ance by  some  consumers.     Re  Interstate  Light  &  P.  Co.   (Wis.)   161. 

VII.  Effect  of  franchises  and  contracts. 

Annotation  on  contract  and  franchise,  rates,  p.  680. 

83.  The  New  York  Commission  need  not  meet  the  issues  raited  under 
franchise  agreements  limiting  the  rates  of  fare  to  be  charged  by  a  street 
railway.     Re  Elmira,  C.  &  W.  R.   (N.  Y.)  43. 

34.  Since  the  enactment  of  the  North  Dakota  Utility  Law,  public  util- 
ities cannot  change  their  rates  without  approval  by  the  Commission,  even 
though  a  franchise  provides  methods  of  changing  the  schedule  of  rates.  Re 
Sheyenne  Valley  Light  &  P.  Co.   (N.  D.)   865. 

36.  A  rate  contract  may  be  entered  into  by  the  passage  of  an  ordinance 
fixing  the  rate  and  terms  of  the  designated  product  and  service  for  a 
specified  period,  and  by  the  duly  filed  written  acceptance  thereof  by  the 
company,  and  when  so  made  obligates  the  company  to  furnish  such  product 
or  service  for  the  period  and  in  accordance  with  the  terms  stipulated  in 
the  ordinance.     Link  v.  Public  Utilities  Commission  (Ohio  Sup.  Ct.)   72. 

36.  In  view  of  the  fact  that  a  Nebraska  municipality  cannot  enter  into 
a  contract  with  an  owner  of  private  property  used  for  the  public  service 
not  to  change  rates  within  a  specified  time,  an  ordinance  alleged  to  have 
that  effect  is  invalid  as  lacking  mutuality  and  no  more  binding  on  the 
public  service  corporation  than  on  the  city.  Central  Power  Co.  y.  Kearney 
<U.  S.  C.  C.  A.)   755. 

VIII.  Rate  schedules;  filing  and  effects 

^  a.  In  general. 

Readjustment  of  electric  rate  schedule  by  allowance  of  discount  for  cer- 
tain services,  see  Rates,  62. 
P.U.R.1921E. 
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Rulee  goYeming  offpeak  electric  service,  see  Rates,  05-67. 
Separate  schedules  for  light,  and  for  power  service,  see  Rates*  70. 

Annotation  on  rate  schedules,  pp.  65,  680. 

Statement  that  the  California  Commission  has  not  made  a  practice  of 
fixing  rates  for  a  given  calendar  year  or  of  reimbursing  a  utility,  especially 
in  a  surcharge  proceeding  for  lack  of  earnings  in  preceding  periods,  p.  201. 

37.  A  taxicab  company  was  given  one  month  to  readjust  its  taxi 
meters  before  placing  in  effect  a  new  rate  schedule.  Re  Terminal  Taxi- 
cab  Co.  (D.  C.)  546. 

38.  Pending  the  judicial  determination  of  the  validity  of  intrastate 
railroad  rate  increases  ordered  by  the  Interstate  Commerce  Commission, 
the  Illinois  Commission  suspended  a  proposed  advance  in  freight  ratea 
so  as  not  to  give  state  approval  unless  and  imtil  the  said  schedule  should 
be  filed  in  accordance  with  the  provisions  of  the  state  Public  Utilities  AcU 
Re  Boyd   (111.)   782. 

39.  A  Commission  order  increasing  natural  gas  rates  above  the  amount 
fixed  by  franchise,  but  not  retroactive,  does  not  have  the  effect  of  author- 
izing the  collection  of  increased  rates  for  the  period  during  which  an  in- 
creased rate  schedule  was  on  file  with  tfie  Conunission,  but  not  approved 
by  it.    Warsaw  v.  Pavilion  Natural  Gas  Co.   (N.  Y.  Sup.  Ct.  Tr.  T.)   446- 

40.  A  public  service  company  may  file  a  schedule  of  rates,  to  supersede 
a  prior  schedule  against  which  a  complaint  is  pending,  since  the  real  is- 
sue before  the  Commission  is  a  complaint  as  to  rates,  and  though  a  change 
in  the  rate  has  been  filed,  the  Commission  may  consolidate  the  several 
schedufes  and  consider  the  evidence  as  a  whole.  Coplay  Cement  Mfg.  Co. 
V.  Public  Service  Commission   (Pa.  Sup.  Ct.)   507. 

ft.  Notice  and  filing, 

41.  A  statute  providing  that  a  public  utility  shall  not  change  its 
rates  except  after  thirty  days'  notice  to  the  Commission  and  the  public 
but  specifying  no  method  of  giving  such  notice,  is  satisfied  by  the  filing 
of  the  new  schedule  with  the  Commission;  and  a  provision  of  the  statute 
with  reference  to  the  length  of  time  for  publishing  legal  notices  is  not 
applicable.  Harrison  Electric  Co.  v.  Citizens*  Ice  k  Storage  Co.  (Ark. 
Sup.  Ct.)  674. 

42.  Rates  filed  with  the  Arkansas  Commission  become  effective  upon 
the  maturity  of  the  period  of  thirty  days  specified  in  the  statutes  with- 
out the  necessity  of  a  Commission  order,  unless  there  is  an  order  sus- 
pending the  rates  pending  a  hearing.  Harrison  Electric  Co.  v.  Citizens* 
Ice  &  Storage  Co.   (Ark.  Sup.  Ct.)   674. 

43.  A  gas  company  has  no  right  to  discontinue  service  for  failure  to 
pay  increased  rates  until  after  the  expiration  of  thirty  days  from  the 
date  of  filing  its  schedule.  Duitz  v.  Kings  County  Lighting  Co.  (N.  Y.  Sup. 
Vt.  Sp.  T.)   400. 

44.  An  electric  rate  schedule  filed  with  the  North  Dakota  Commission 
becomes  the  legal  rate  thirty  days  after  filing  if  not  suspended  by  the 
Commissidn  before  that  time.  Re  Sheyenne  Vallejr  Light  k  P.  Co.  (N. 
D.)   855. 

J\r.R.1921E. 
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45:  Rate  making  being  a  legislative  power,  notice  to  parties  affected  by 
an  order  of  the  Corporation  Commission  temporarily  increasing  gas  rates 
upon  application  of  a  public  service  company  need  not  be  given  unless 
specifically  required  by  the  statute.  Bartlesville  v.  Corporation  Conunis- 
aion  (Okla.  Sup.  Ct.)  509. 

46.  Where  a  party  is  entitled  by  statute  to  notice,  in  a  particular 
manner,  ot  a  rate-making  order  made  by  the  Corporation  Commission,  he 
may  waive  the  statutory  manner  of  service  by  appearing  and  participating 
in  the  proceedings  in  which  the  order  is  made.  Bartlesville  ▼.  Corporation 
Commission   (Okla   Sup.  Ct.)   509. 

o.  Effect  of  contracts  and  franchises. 

47.  A  rate  schedule  filed  with  the  Arkansas  Conunission  supersedes  any 
contractual  rate  theretofore  established  between  a  public  utility  and  its 
customers,  since  there  could  be  no  valid  contract  as  against  the  power  of 
public  control  by  the  Conunission.  Harrison  Electric  Co.  ▼.  .Citizens*  Ice 
&  Storage  Co.   (Ark.  Sup.  Ct)   674. 

48.  A  natural  gas  company  has  no  power  to  increase  its  rates  beyond 
the  amount  fixed  by  franchise,  by  merely  filing  an  increased  rate  schedule 
with  the  Public  Service  Commission.  Warsaw  v.  Pavilion  Natural  Gas 
Co.  (N.  Y.  Sup.  Ct.  Tr.  T.)  446. 

49.  A  municipality  may  not  enjoin  a  gas  company  from  increasing 
rates  before  the  Commission  has  determined  such  rates  to  be  unreason- 
able when  the  franchise  under  which  the  utility  is  operating  was  given 
while  §  66,  subdiv.  12  of  the  New  York  Commission  Law  was  in  force,  and 
is,  therefore,  subject  to  the  provision  that  a  new  schedule  of  rates  should 
be  effective  on  thirty  days'  notice.  North  Hampstead  y.  Public  Service 
Corp.    (N.  Y.  Ct.  App.)    713. 

IX.  Kinds  of  rates. 

Retention  of  surcharge  dependent  upon   cost  of  operation  under  existing 
conditions,  see  Rbtubn,  79. 

Annotation  on  minimum  and  service  charge,  p.  65. 

a.  Service  charge. 

Annotation  on  service  charges  in  a  rate  schedule,  p.  661. 

50.  A  service  charge  is  a  proper  item  in  a  rate  schedule  and  is  as 
much  an  integral  part  of  the  total  charge  for  service  as  is  the  rate  per 
thousand  cubic  feet.  Mayor  &  Common  Council  ▼.  Hyattsville  Gaa  &  K 
Co.   (Md.)   240 

51.  A  gas  company  was  allowed  to  make  a  service  charge  of  50  cents 
per  month.    Re  Sault  Ste  Marie  (Mich.)  321. 

52.  A  gas  company  was  allowed  to  make  a  service  charge  of  50  cents 
per  month  for  Slight  and  5-light  meters,-  75  cents  per  month  for  10-light 
and  20-Iight  meters,  $1  per  month  for  30-light  and  larger  meters.  Land  is 
T.  Waynesboro  Gas  Co.   (Pa.)   416. 

P.U.R.1921E. 
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53.  A  gas  xsompany  was  ordered  to  decrease  its  service  charge  from  75 
cents  to  50  cents  per  month.    Berwick  v.  Berwick  Gas  Co.   (Pa.)   450. 

b«  Minimutn  charge. 

64.  A  minimum  charge  sufficient  to  meet  the  interest  charge  on  the 
meter  and  service  pipe  investment  for  each  consumer,  without  any  allow- 
ance for  depreciation,  meter  reading  and  collections,  is  inadequate.  Re 
Baker  Natural  Gas  Utility  (Mont.)   609. 

55.  A  natural  gas  company  was  allowed  to  impose  a  minimum  charge 
of  50  cents  per  month  for  domestic  service.  Re  Hope  Natural  €ras  Co.  (W. 
Va.)  418.. 

o.  Connection  charge, 

56.  A  natural  gas  company  supplying  its  product  to  transient  con- 
sumers, was  allowed  to  make  a  service  connection  charge  of  50  cents  per 
meter.    Re  Southern  Counties  Gas  (>>.  (Cal.)  374. 

d.  Coal  clauses. 

67.  A  coal  clause  was  continued  in  an  electric  rate  schedule  in  order 
to  save  the  company  from  disaster  in  the  event  of  extraordinary  increases 
in  coal  prices,  although  it  was  held  desirable  to  minimize  the  operations 
of  the  coal  rider  as  much  as  possible,  so  that  customers  might  more  readily 
apprehend  what  the  cost  of  current  would  he.  Re  Lynchburg  Traction  & 
Light  Co.   (Va.)   87. 

e.  Step  schedules, 

58.  A  "step"  schedule  of  water  rates  is  discriminatory  and  in  mrcny 
cases  encourages  waste  of  water  in  order  to  secure  a  lower  rate,  and  such 
a  schedule  should  be  changed  to  a  ''block"  basis.    Re  Linton  (Ind.)  295. 

59.  A  step  schedule  of  electric  rates  is  discriminatory  and  shoilld  be 
changed  to  &  block  basis.    Re  Pendleton   (Ind.)   602. 

60.  A  natural  gas  schedule  based  upon  a  "sliding  scale  upward"  was 
disapproved  as  discriminatory,  as  penalizing  the  large  consumer  but  not 
equalizing  the  fluctuating  demand,  except  to  the  extent  that  it  renders 
the  cost  of  the  service  prohibitive.  Re  Hope  Natural  Gas  Co.  (W.  Va.) 
418. 

/.  Flat  or  metered. 

Flat  rates  as  discriminatory,  see  Disceuminatioit,  3,  4. 

Annotation  on  flat  or  metered  rates,  p.  66. 

61.  Energy  used  for  electric  pumping  in  a  municipal  water  plant  should 
be  metered,  although  the  municipality  owns  the  electric  plant.  Re  Argyle 
(Wis.)  266. 

X.  Rates  of  particular  utilities,  . 

High  rates  caused  by  payment  of  large  sums  for  exclusive  taxicab  rights 

at  station  and  hotels,  see  Retubn,  63. 
P.U.R.1921E. 
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Annotation  on  express  rates,  pp.  67,  682. 
Annotation  on  gas  rates,  p.  682. 

a.  Electricity. 

Increase  in  rates  of  an  electric  company  controlled  by  street  railway  in 
order  to.  compensate  for  deficits  in  railway  operation  as  discrimina- 
tory, see  Discrimination,  5. 

Annotation  on  electric  rates,  pp.  66,  681. 

62.  An  electric  rate  schedule  was  readjusted  by  an  allowance  of  a 
discount  of  6  per  cent  for  certain  services  rather  than  by  the  reconstruc- 
tion of  the  entire  schedule  with  the  possibility  of  disturbing  the  balanced 
condition.     Re  Potomac  Electric  Power  Co.    (D.  C.)    110. 

63.  A  secondary  demand  for  power  for  hoisting  purposes  used  by  min- 
ing consumers  of  an  electric  utility,  is  a  proper  charge,  since  the  consumer 
receives  the  benefit  for  which  he  should  pay,  and  the  utility  furnishing 
same  is  entitled  to  receive  a  revenue  from  this  source  for  the  reason  that 
such  excess  energy  must  be  reserved  for  the  use  and  benefit  of  the  con- 
sumer whenever  the  necessity  requires  its  use.  Re  Boston  &  Idaho  Gold 
Dredging  Co.    (Idaho)    843. 

64.  The  failure  of  an  electric  company  rendering  service  at  reduced 
rates  during  offpeak  hours  to  enforce  restrictions  on  service,  is  not  a  waiv- 
er of  the  right  to  enforce  such  restrictions.  Goldschmidt  v.  Commonwealth 
Edison  Co.   (Ilk)    224. 

65.  An  electric  company  should  not  be  allowed  to  insert  in  a  rate 
schedule  for  ofTpeak  service  a  provision  that  when  a  consumer  exceeds  tho 
allowable  demand  at  the  time  of  the  peak  hours  he  shall  be  billed  for  un- 
restricted service  from  the  date  of  the  contract  or  from  the  effective  date 
of  the  schedule.     Goldschmidt  v.  Commonwealth  Edison  Co.    (UK)    224. 

66.  It  is  proper  to  include  in  an  electric  rate  schedule  for  offpeak  serv- 
ice a  provision  for  placing  a  limited  hour  consumer  on  the  regular  rate 
from  the  beginning  of  any  month  in  which  his  demand  first  exceeds  that 
permitted  in  the  limited  hour  rate  contract  Goldschmidt  v.  Common' 
wealth  Edison  Co.   (111.)   224. 

67.'  It  is  proper  to  include  in  a  rate  schedule  for  offpeak  electric  serv* 
ice  a  provision  that  in  case  a  consumer  who  has  been  changed  from  the 
limited  hour  rate  to  the  regular  rate,  after  exceeding  the  alloy^able  maxi- 
mum demand,  shall  again  elect  to  substitute  the  limited  hour  rate  and 
then  shall  again  exceed  the  allowable  minimum,  he  shall  be  billed  retro- 
actively under  the  regular  rates  to  the  beginning  of  the  peak  period  then 
existing.     Goldschmidt  v.  Commonwealth  Edison  Co.   (111.)   224. 

68.  A  higher  minimum  charge  should  be  made  to  the  rural  patrons  of  a; 
municipal  electric  plant,  since  the  cost  of  rural  line  upkeep  is  greater  and 
also  because  patrons  residing  adjacent  to  the  town  have  to  pay  no  part 
9f  the  construction  cost  of  the  municipal  plant.    Re  Pendleton  (Ind.)  602. 

69.  Individual  consumers  should  not  be  called  upon  to  pay  higher  rates 
to  offset  a  deficiency  in  street  lighting  revenues.  Customers  v.  Katonah 
Lighting  Co.   (N.  Y.)   136. 

70.  Separate  schedules  should  be  established  for  light  and  for  power 
service  rendered  by  a  municipal  electric  plant.    Re  Argyle  (Wis.)  265. 
P.U.R.1921E. 
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h,  InterurlHin  raOwayB, 

Gross  reyeniie  considered  in  proceeding  to  fix  interurban  railway  rates 
under  §  5  of  Act  No.  115,  Public  Acts  ci  1921  of  Michigan,  see  Rs- 

TUBN,   16. 

Discussion  of  the  meaning  of  Act  115  of  1921  of  Michigan,  prescribing 
rates  to  be  charged  by  interurban  railways  pending  a  full  investigation 
and  determination  of  permanent  rates  by  the  Commission,  p.  702. 

Discussion  of  the  report  of  gross  passenger  earnings  reported  by  inter- 
urban railways  referred  to  in  Act  115,  Public  Acts  of  1921  of  Michigan, 
p.  704. 

Discussion  of  the  meaning  of  "first  line  main  track  operated  by  such 
company"  as  defined  by  Act  115,  Public  Acts  1921  of  Michigan,  relating 
to  rates  for  interurban  railways,  p.  707. 

71.  Under  Act  No.  115,  Public  Acts  1921,  of  Michigan,  railroad  rates 
of  a  particular  railroad  are  to  be  governed  by  the  earnings  and  mileage 
of  the  first  line  main  track  operated  by  the  railroad  company  and  such 
rates  cannot  be  fixed  upon  the  basis  of  the  mileage  and  earnings  of  each 
separate  line.    Mt.  Morris  v.  Michigan  R.  Co.   (Mich.)   690. 

72.  The  language  of  Act  No.  115  Public  Acts  of  1921  "as  reported  to 
the  Michigan  Public  Utilities  Commission  for  the  year  1920,"  refers  to 
the  annual  report  required  to  be  made  to  the  Michigan  Railroad  Commis- 
sion by  §  8138  C.  L.  1915.  Re  Grand  Rapids,  O.  H.  &  M.  R.  Co.  (Mich.) 
693.  * 

73.  The  Michigan  statute  providing  for  interurban  railway  rates  based 
upon  gro8s  revenues  according  to  trackage  operated  intends  that  ''first 
line  main  track  operated  by  such  company"  with  the  branch  lines  included 
therein  contemplates  .exclusive  leaseholds,  occupation,  operation,  control^ 
or  management  by  the  company.  Re  Grand  Rapids,  G.  H.  &  M.  R.  Co. 
(Mich.)   693. 

o.  Natural  gaa. 

Annotation  on  natural  gas  rates,  p.  67. 

74.  The  lower  steps  of  a  natural  gas  schedule  were  eliminated  In  or* 
der  to  discourage  the  use  of  the  gas  for  industrial  purposes,  or  any  largir 
quantities  fqr  any  purpose,  owihg  to  the  depletion  of  wella.  Re  Kokof 
Gas  &  Fuel  Co.  (Ind.)  390. 

d,  RailroadB. 

Seope  of  district  court  injunction  prohibiting  State  Commistion  from  re- 
ducing railroad  rate  below  level  fixed  by  Interstate  Conunerce  Cons- 
mission,  see  iNJUNonoN,  1. 

Failure  of  carriers  of  a  single  state  as  a  whole  to  earn  return  guaranteed 
by  Interstate  Commerce  Act  as  not  establishing  fact  that  rates  of  oor- 
tain  companies  are  just  and  reasonable,  see  Return,  1. 

Annotation  on  railroad  rates,  pp.  68,  683. 

75.  The  failure  of  a  railroad  to  give  30  days'  prior  notice  of  nAm 
P,II.R.1921E. 
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schedules  to  be  effective  after  the  resumptioa  of  state  control,  does  not 
result  in  the  re-establishment  of  rates  in  effect  prior  to  Federal  control. 
New  York  &  P.  Ck>.  ▼;  New  York  C.  R.  Co.  (Pa.)  80; 

e.  Street  railways^ 

Obligations  imposed  upon  a  street  railway  by  a  municipality  and  passed 

on  to  car  riders  of  other  localities,  as  discrimination,  see  Disobiuina- 

TION,  7. 
Uniform  rates  for  two  principal  street  railway  companies  operating  in  a 

single  city,  see^RETUKN,  73. 
Return  and  rates  of  a  street  railway  system  comprising  several  component 

railways  considered  as  a  whole,  see  Retubn,  76. 

Annotation  on  street  railway  rates,  pp.  69,  684. 

76.  A  franchise  which  permits  the  connection  of  two  street  railways' 
providing  that  by  the  construction  of  such  connection  a  new  continuous 
route  over  both  railways  for  one  fare  shall  be  established,  means  a  con- 
tinuous route  not  only  over  each  railway  and  the  connecting  lines,  but  over 
both  railways  and  this  connection.     Jacobs  v.  Hedges   (N.  Y.  T.  C.)   51. 

77.  A  street  railway  increase  was  denied  on  the  ground  that  the  im- 
position of  a  higher  fare  on  suburban  than  on  urban  residents  would  ham- 
per the  growth  of  a  community.  Re  Lynchburg  Traction  &,  Li§^t  Co.  (Va.) 
87. 

/.  Telephones, 

Discrimination  in  telephone  rates,  see  DiBCfRiMiNATioir,  10~1S. 

Power  of  Public  Utilities  Commission  to  establish  a  single  rate  of  fare  OB 

several  street  railway  lines  within  single  community,  see  Rates,  5. 
Telephone  companies  operating  in  same  village  considered  together   in  a 

rate  proceeding,  see  Return,  2. 

Annotation  on  telephone  rates,  pp.  69,  684. 

Discussion  of  the  greater  cost  of  maintaining  rural  telephone  servioe, 
p.  312. 

Discussion  of  the  theory  that  the  cost  to  the  subscriber  increases  as 
the  size  of  the  plant  placed  at  his  disposal  increases,  p.  314. 

78.  The  practice  of  classifying  telephone  service  in  each  exchange  and 
of  grouping  exchanges  for  rate-making  purposes  is  a  practical  basis  of 
fixing  telephone  rates.    Re  Citizens  Teleph.  Co.   (Mich.)   308. 

79.  Telephone  subscribers  in  two  communities  served  by  a  city  exchange 
were  chai^^  regular  exchange  rates  plus  the  average  excess  radius  charge. 
Re  Wisconsin  Teleph.  Co.  (Wis.)  171. 

g.  Water. 
Discrimination  in  water  rates,  see  Discrimination,  8,  4. 

Annotation  on  water  rates,  pp.  70,  685. 

80.  It  is  fair  to  make  a  charge  for  private  fire  protection  service,  and 
it  should  represent  a  middle  ground  between  the  yearly  rate  for  a  fire 
P.U.R.1921E.  69 
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hydrant  and  the  readineM  to  senre  domestic  oonfmnption  rate.    Wood  t. 

Springfieh^  Coneol.  Water  Co.    (Pa.)   578. 

81.  A  necessary  increase  in  water  rates  was  effected  by  placing  &  sur- 
charge upon  existing  rates.  Re  Bluefield  Water  Works  4  Improv.  Co. 
-(W.  Va.)   656. 

REAI.  ESTATE. 

Cost  of  bathhouse,  gasoline  engine,  and  real  estate  as  part  of  rate  base 
of  water  utility,  see  VALUATiONy  46. 

REASOKABLENESS. 

Factors  to  be  considered  in  determining  reasonableness  of  rates,  see 

Rates,  23-32. 
Presumption  that  public  utility  has  not  violated  provisions  of  poblie 

seryice  law  by  fixing  unreasonable  rate,  see  Rates,  27. 
^asonableness  of  return,  see  Retubn,  64-99. 
Reasonableness  of  return  as  a  whole,  see  RmuBNy  73-78. 

REGUULTIOVS. 

Depreci9,tion  of  r^^ators,  see  Depbbciation,  13. 

REIHVESTMEKT. 

Depreciation  reserve  reinvested  in  physical  property  as  no  part  of 
rate  base,  see  Valuation,  17. 

REPAIRS  AND  REPUiCEBffENTS. 

'Depreciation  over  and  above  the  amount  offset  by  current  replace- 
ments, see  Accounting,  1. 

Apportionment  of  operating  expenses  of  a  combined  electric  and  steam- 
heating  utility,  see  AppoBnoNifBNT,  3. 

Necessary  party  plaintiff  to  invoke  Commission  order  regarding  re- 
pairs or  improvements  in  a  water  main,  see  Parties,  1. 

Amortization  of  cost  of  extraordinary  repairs  and  of  Commission  ex- 
penses, see  Return,  52. 

Annual  charge  per  mile  for  maintenance  and  repairs  of  street  railway 
track  and  overhead  structures,  see  Return,  61. 

Construction  of  municipal  ordinance  requiring  a  street  railway  com- 
pany to  construct  and  keep  in  repair  a  street  pavement,  see  Sebv- 
lOB,  21,  22. 

BEPARATION. 

Power  of  Commission  to  establish  retroactive  rates  and  to  order  r^ 

aration,  see  Rates,  7. 

Annotation  on  Commission  jurisdiction  over  reparation,  p.  4. 

1.  An  electric  utility  was  ordered  to  refund  to  its  consumers  money 
collected  in  violation  of  a  rule  regarding  extensions  of  service.  Public  Util* 
ities  Commission  v.  Centralia  Qas  &  £•  Co.  (111.)   773. 

REPUICEMENTS. 

See  Repairs  and  Replacements. 
P.U.R.1921K. 
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REPORTS. 

Annual  reports  of  a  public  utility  as  evidence  in  a  valuation  proceed- 
ing, see  Valuation,  1. 

REPRODUCTIOir  COST. 

Historical  reproduction  cost  of  natural  gas  company's  property  as  rate 
base,  see  Return,  3. 

Reproduction  cost  founded  on  prewar  prices  with  allowance  for  de- 
preciation as  rate  base,  see  Retubn,  11. 

Valuation  of  street  railway  property  jointly  used  by  city  and  interur- 
ban  cars,  see  Valuation,  3. 

As  an  element  in  determining  value  of  telephone  property,  see  Valu- 
ation, 4. 

Reproduction  cost  as  evidence  of  value,  see  Valuation,  5. 

Reproduction  cost  less  depreciation  as  factor  to  be  considered  in  de- 
termining value,  see  Valuation,  6. 

Ascertainment  of  reproduction  cost  of  utility  property,  see  Valua- 
tion, 13,  14. 

Allowance  for  general  contractor's  profit  in  a  reproduction  cost  valu- 
ation of  a  street  railway,  see  Valuation,  28. 

Reproduction  cost  of  parallel  pipe  lines  purchased  from  a  competing 
company  as  part  of  rate  base,  see  Valuation,  52. 

RESERVOIRS. 

Requirements  of  water  storage  facilities,  see  Service,  25. 

RES  XCTDICATA. 

1.  The  California  Commission  is  not  a  judicial  body  and  its  findings 
and  orders  are  not  rea  judicata  with  respect  to  future  proceedings.  Strat- 
ton  V.  Railroad  Commission   (Cal.  Sup.  Ct.)    537. 

RESTRICTIONS. 

Failure  of  an  electric  company  to  enforce  restrictions  on  service  dur- 
ing offpeak  hours  as  no  waiver  of  right  to  enforce,  see  Rates,  64. 

Restriction  of  natural  gas  service  because  of  diminishing  supply,  see 
Service,  17. 

RETROACTIVE  ORDERS. 

Power  of  Commission  to  establish  retroactive  rates  and  to  order  repar- 
ation, see  Rates,  7. 

Commission  order  increasing  natural  gas  rates,  but  not  retroactive,  as » 
not   authorizing  collection   of   increased  rates   for   period   during 
which  schedule  was  on  file  but  not  approved,  see  Rates,  39. 

RETURir. 

/.  In  genergJL,  1,  2» 
II,  Basis  upon  which  return  is  to  he  computed,  5— 15* 
///.  Gross  revenues,  16,  17, 
rv.  Consideration  of  operating  expenses,  18^63. 

a.  In  general,  18^^26, 
P.U.R.1921K 
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ft.  Charges  to  capital,  27^29, 

c.  SaUiries  and  wages,  30^-33* 

d.  Datnages,  34, 

e.  Payments  to  parent  companies,  85* 
/.  Donations,  30,  37, 

0.  Taxes,  3S-^2, 

h.  Inefficiencies  of  operation,  48'-^64 

i.  Expense  estimates,  47—51. 

i.  Legal  and  Commission  expenses,  4S;3— 54. 

Ic.  Maintenance  and  replacetnents,  66,  66, 

1.  Operating  expenses  of  particular  utilities,  57— «d, 

1.  Gas,  67. 

2.  Natural  gas,  68^60, 

3.  Street  railways,  61,  62. 

4.  Taxicdbs,  63, 

F«  Reasonableness  of  return,  64^99. 

a.  Factors  to  he  considered  in  determining  tefuonabHenemp  tf4— 
72. 

1.  In  general,  64,  66, 

2.  Attraction  of  capital,  66^68. 

3.  Value  and  character  of  service,  69,  70. 

4.  Efficiency  of  m,anagement,  71, 

6.  Overbuilding  and  duplication,  72, 
h,  Re€isonableness  of  return  as  a  whole,  7d— 75* 
e.  Emergency  relief,  70—^0. 
d.  Reasonableness  of  specific  amounts,  81^99m 

1.  Electricity,  81-^3, 

2.  Gas,  84-^8. 

3.  Natural  gas,  89^^91, 

4.  Street  railways,  92,  93. 
6,  Telephones,  94^96. 

6,  Water,  07-P9. 
VI,  Confiscation,  100^102, 

I,  In  general. 

Apportionment  of  operating  expenses  and  revennet  of  a  combined  eleetrio 
and  steam-heating  utility,  see  Appobtionment,  3. 

Scope  of  district  court  injunction  prohibiting  State  Commission  from  re- 
ducing railroad  rate  below  level  fixed  by  Interstate  Commerce  Com- 
mission, see  Injunction,  1. 

Finding  by  a  special  master  in  a  Federal  action  that  a  certain  rate  is  rea- 
sonable as  presumption  regarding  rates  five  months  later,  see  Ratbs, 
26. 

Basis  of  determining  earnings  and  mileage  of  first  line  main  track  under 
Act  No.  115,  Public  Acta  1921,  of  Michigan,  see  Rates,  71-73. 

Annotation  on  return,  pp.  115,  805. 
Annotation  on  dividends,  p.  813. 

1.  The  fact  that  the  carriers  of  a  single  state  as  a  whole  hare  failed 
P.U.R.1921K 
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to  earn  during  the  first  six  months  of  the  year  a  net  return  on  the  book 
or_  estimated  value  of  their  property,  at  the  rate  of  6  per  cent  annually  as 
provided  by  §  15a  of  the  Interstate  Commerce  Act,  does  not  establish  the 
fact  that  rates  published  by  certain  companies  for  the  transportation  of 
specified  commodities  are  just  and  reasonable.  Toledo  Sugar  Co.  v.  Cin- 
cinnati N.  R.  Co.    (Ohio)    737. 

2.  Applications  by  three  telephone  companies  operating  in  the  same 
village  under  the  same  circumstances  were  considered  together,  it  appear- 
ing that  the  proper  basis  upon  which  to  base  a  cost  analysis  would  be  to 
consider  such  costs  as  would  be  incident  to  a  single  company,  were  it  giving 
service  to  all  subscribers  concerned.  Re  Spring  Green  Teleph.  Exch.  Co. 
(Wis.)    184. 

//.  Basia  upon  which  return  ia  to  he  computed. 

Operating  expenses  and  taxes  incurred  in  securing  water  from  a  subsid- 
iary water  works  located  in  an  adjoining  state,  see  Return,  26.. 

Financial  structure  of  a  gas  company  as  not  open  to  objection  in  a  rate 
case,  see  Return,  65. 

Ascertainment  of  rate  base  generally,  see  Valuation. 

Depreciation  reserve  reinvested  in  physical  property  as  no  part  of  rate 
base,  see  Valuation,  17. 

Value  of  property  in  excess  of  required  capacity  as  no  part  of  rate  base, 
see  Valuation,  47.  , 

Annotation  on  basia  of  i^etum,  pp.  115,  806. 

3.  The  historical  reproduction  cost  of  a  natural  gas  company's  prop- 
erty as  established  in  a  former  proceeding,  with  actual  net  additions  and 
betterments  and  certain  adjustments,  was  adopted  as  the  rate  base.  Re 
Southern  Counties  Gas  Co.    (Cal.)    374. 

4.  The  estimate  of  value  adopted  in  a  former  valuation  was  used  as" 
^  the  basis  for  deciding  an  application  for  increased  natural  gas  rates.     Re 

Indiana  Gas  Light  Co.   (Ind.)   441. 

5.  No  exact  valuation  of  a  gas  utility  was  made  when  it  appeared 
that,  under  the  rates  established,  the  return  could  not  be  excessive  on 
any  one  of  several  proposed  valuations.  Mayor  &  Common  Council  v. 
Hyattsville  Gas  &  E.  Co.    (Md.)    240. 

6.  The  basis  of  rates  must  be  the  present  fair  value  of  the  used  and 
useful  property  of  a  public  utility;  and  upon  this  the  company  is  en- 
titled to  earn  its  operating  expenses,  necessary  and  proper  maintenance 
and  repairs,  taxes,  depreciation,  and  a  fair  return.  Re  Citizens  Teleph. 
Co.    (Mich.)    308. 

7.  A  telephone  company  was  allowed  a  return  of  8  per  cent  annually, 
based  upon  the  amount  of  outstanding  stock  a"pproved  by  the  Commis- 
sion.    Re  Monroe  Independent  Teleph.  Co.    (Neb.)    481. 

8.  It  is  contrary  to  good  practices  of  rate  making  to  attempt  to  make 
rates  in  advance  of  the  investment  of  funds.  Re  Monroe  Independent  Teleph. 
Co.   (Neb.)   481. 

9.  Value  and  cost  are  not  always  the  same,  and  the  .New  York  stat- 
ute requires  the  fixing  of  rates  upon  the  fair  value  of  the  property  used 
for  the  public  benefit.     Buck  v.  New  York  Teleph.  Co.   (N.  Y.)   798. 
r.U.R.192lE. 
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10.  The  prujlent  investment  of  a  street  railway  company,  with  addi- 
tions and  betterments  to  date,  is  the  surest  and  most  equitable  metliod  of 
insuring  stability  of  value  for  fixing  rates.  Re  Fargo  &  M.  Street  R.  Co. 
(N.  D.)  716. 

11.  A  rate  base  of  a  public  utility  was  determined  by  a  reproduction 
cost  estimate  founded  upon  prewar  prices  with  a  due  allowance  for  ttp- 
preciation  in  values.    Re  Lynchburg  Traction  &  Light  Co.   (Va.)   87. 

12.  A  public  utility  which  has  purchased  its  property  at  a  bargain 
price  is  entitled  to  a  full  return  on  the  value  of  the  property,  and  the 
cost  to  the  present  owners  is  of  no  relevancy  in  the  absence  of  informa- 
tion as  to  what  the  property  originally  cost.  Re  Lynchburg  Traction  & 
Light  Co.   (Va.)  87. 

13.  A  public  utility  is  entitled  only  to  earnings  sufficient  for  return 
and  depreciation  upon  the  fair  value  of  its  property  used  and  useful  in 
itf^  public  service,  and  no  return  upon  contemplated  improvements  should 
be  allowed.    Re  Bluefield  Water  Works  &  Improv.  Co.   (W.  Va.)  655. 

14.  The  book  value  oi  a  telephone  utility  was  used  as  ti&e  fair  value 
upon  which  to  base  return.    Re  Wisconsin  Teleph.  Co.  (Wis.)  171. 

15.  The  book  value  of  the  electric  department  of  a  municipal  plant, 
was  accepted  as  a  basis  for  computing  rates.     Re  Argyle  (Wis.)   265. 

III.  €fr&s9  revenues. 

Treatment  of  revenues  and  expenses  arising  from  selling  natural  gas  ap- 
pliances, see  Return,  19. 

Discussion  of  the  amount  to  be  included  in  gross  passenger  revenue 
as  referred  to  in  Act  No.  115,  Public  Acts  of  1921  of  Michigan,  p.  709. 

16.  The  revenue  earned  by  an   inter  urban  railroad  operating  its  cars 
over  the  tracks  of  a  city  railway  company,  must  include  the  revenue  from 
such  operation  for  the  purpose  of  fixing  rates  under  §  5  of  Act  No.  116,^ 
Public  Acts  of  1921.    Re  Grand  Rapids,  G.  H.  &  M.  R.  Co.   (Mich.)  693. 

17.  The  gas  expense  of  a  natural  gas  utility  was  credited  with  one  half 
the  net  earnings  realized  by  the  company  from  the  extraction  of  gaso- 
line from  gas  produced  and  purchased  and  distributed  by  it,  since,  it 
being  unprofitable  to  produce  or  purchase  gas  for  the  sole  purpose  of  ex- 
tracting gasoline  and  a  certain  volume  of  the  gas  being  consumed  in  tha 
process  and  the  heating  value  slightly  reduced,  the  gas  consumers  wer« 
entitled  to  some  proportion  of  any  net  earnings  arising  therefrom.  Re 
Hope  Natural  Gas  Co.   (W.  Va.)   418. 

IV.  Consideration  of  operating  expenses, 
a.  In  general. 

Permission  to  purchase  and  consolidate  utility  plants  as  dependent  upon 
ability  to  earn  fixed  charges,  see  Consolidation,  Meboeb,  and  Sale,  1. 

Consideration  of  depreciation,  see  De3»reciation. 

Right  of  utility  to  earn  operating  expenses,  necessary  and  proper  main- 
tenance and  repairs^  taxes,  depreciation,  and  a  fair  return,  see  Re- 
turn, 6. 
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UoreasoiiablenesB  of  municipal  ordinance  imposing  excessive  burdens  upon 
street  railway,  see  Sebviob,  20. 

Annotation  on  operating  expenses,  pp.  110,  806. 

Annotation  on  debt  expense,  p.  808. 

Annotation  on  uncollectible  bills  as  operating  expense,  p.  809. 

Statement  that  annual  operating  expenses  per  telephone  station  of 
$17.10  were  reasonable,  p.  180. 

Statement  that  a  water  utility  should  effect  substantial  savings  in 
operating  expense  by  purchasing  its  coal  supply  at  the  low  prices  usually 
prevailing  during  the  summer  months,  p.  668. 

Discussion  of  electrical  losses  in  transmission  line,  p.  860. 

Table  showing  operating  expenses  of  an  electric  company,  including 
collection  costs,  depreciation,  and  interest  on  bonds,  p.  863. 

18.  The  cost  of  reasonable  advertising  and  solicitation  of  business,  pro- 
vided it  is  not  directed  to  the  taking  of  business  *from  other  companies, 
should  be  allowed  in  a  rate  proceeding.  Re  Great  Western  Power  Co. 
(Cal.)    198. 

19.  No  deduction  for  expense  of  selling-  appliances '  was  made  in  the 
case  of  a  natural  gas  company  but  the  revenue  therefrom  was  included  in 
the  return.     Re  Southern  Counties  Gas  Co.   (Cal.)   374. 

20.  A  natural  gas  company  was  allowed  to  amortize  over  a  5-year 
period  the  unamortized  value  of  certain  nonoperative  property  on  a  6  per 
cent  sinking  fund  basis.     Re  Southern  Counties  Gas  Co.    (Cal.)    374. 

21.  The  mere  fact  that  a  utility  has  spent  a  certain  sum  of  money 
for  operation,  does  not  necessarily  mean  that  that  amount  must  be  allowed 
as  an  operating  expense,  if  it  appears  that  the  expenditure  is  improper 
or  that  it  is  too  large.     Re  Indiana  Fuel  &  Light  Co.    (Ind.)   381. 

22.  While  a  comparison  of  the  rates  is  not  in  itself  material  or  proper, 
a  comparison  of  the  operating  expenses  with  other  similar  companies  is 
material  and  pertinent.     Re  Indiana  Fuel  &  Light  Co.    (Ind.)    381. 

23.  A  natural  gas  company  was  authorized  to  amortize  over  a  period 
of  years  the  cost  of  employing  geologists  and  engineers  to  make  an  inves- 
tigation of  its  field  for  the  purpose  of  determining  the  best  probable  loca- 
tion of  new  wells.    Re  Kokomo  Gas  &  Fuel  Co.   (Ind.)  390. 

24.  An  expense  incurred  by  a  natural  gas  company  for  the  purpose  of 
supporting  ancome  tax  returns  of  previous  years  is  not  a  proper  charge  to 
operating  expense  but  should  be  charged  to  the  surplus  account.  Re  Ko- 
komo Gas  &  Fuel   Co.    (Ind.)    390. 

25.  No  charge  should  be  made  to  the  operating  expenses  of  an  electric 
utility  for  meter  deposits  when  the  money  deposited  is  used  as  working 
capital.    Re  Sheyenne  Valley  Light  &.  P.  Co.  (N.  D.)  855. 

26.  A  water  utility  was  allowed  to  include  in  its  operating  expenses 
the  necessary  operating  expenses  and  taxes  incurred  in  securing  water 
from  a  subsidiary  water  works  located  in  an  adjoining  state  plus  inter- 
est on  the  investment  in  that  plant  at  the  rate  of  6  per  cent  per  annum. 
Re  Bluefield  Water  Works  &  Improv.  Co.    (W.  Va.)   655. 

6.  Charges  to  capital. 

27.  The  cost  of  labor  on  new  construction  work  of  a  gas  company  Is 
P.U.R.1921E. 
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not  properly   chargeable  to  operating  expenses.     Re  Jamestown   Gas  Co. 

(N.  D.)   406. 

28.  The  cost  of  a  new  stove  should  be  charged  to  capital  account  rather 
than  to  operating  expenses.    Re  Western  Electric  Co.  (N.  D.)  569. 

29.  The  cost  of  street  paving  is  a  charge  to  capital  account  and  not 
to  operating  expenses.     Re  Lynchburg  Traction  &  Light  Co.   (Va.)   87. 

c.  Salaries  and  tvagea. 

Annotation  on  salaries  and  wages  as  operating  expense,  pp.  117,  807. 

Statement  that  telephone  operators*  wages^  had  increased  139  per 
oent  during  a  period  of  6  years  of  operation  by  the  Madison  Telephone 
Exchange,  while  the  total  operating  expenses  had  increased  81.5  per  cent, 
p.  179. 

Discussion  of  the  salaries  of  telephone  operators,  p.  489. 

30.  The  wages  of  a  lineman,  a  portion  of  whose  time  is  devoted  to  new 
construction  and  replacements,  should  be  allocated  between  depreciation 
and  current  maintenance.     Re  Litchfield  Teleph.  Co.    (111.)    124. 

31.  The  pay  of  a  chief  telephone  operator  who  puts  in  half  of  her  time 
at  clerical  work,  should  be  allocated  accordingly.  Re  Monroe  Independent 
Teleph.  Co.    (Neb.)   481. 

32.  The  salaries  paid  to  the  president  and  vice-president  of  a  com- 
bined electric  and  heating  utility,  were  deducted  from  operating  expenses 
on  the  ground  that  the  services  were  merely  nominal,  not  justifying  such 
an  expenditure.     Re  Western  Electric  Co.    (N.  D.)   569. 

33.  When  any  portion  of  the  time  of  engineers  and  supervising  and 
oflSce  force  is  given  to  new  construction  work,  there  should  be  an  allot- 
ment of  their  salaries  to  the  new  work,  thereby  adding  to  the  plant  ac- 
count, and  correspondingly  such  items  should  be  deducted  from  operating 
expenses.     Re  Lynchburg  Traction  &  Light  Co.    (Va.)   87. 

d.  Damages, 

Annotation  on  judgments  and  damages  as  operating  expenses,  p.  808. 

34.  Payments  by  a  street  railway  for  injuries  and  damages  are  prop- 
erly amortized  over  a  period  of  years.  Re  Fargo  &  M.  Street  R.  Co.  (N. 
D.)    716. 

6.  Payments  to  parent  companies. 

Annotation  on  intercorporate  relations,  p.   117. 
Annotation  on  payments  to  holding  companies,  p.  808. 

35.  A  telephone  utility  was  allowed  as  an  operating  expense,  75  cents 
per  instrument  as  the  payment  under  a  service  contract  with  the  American 
Telephone  &  Telegraph  Company.  Buck  v.  New  York  Teleph.  Co.  (N.  Y.) 
798. 

f.  Donations, 

36.  The  amount  of  a  donation  made  for  political  purposes  should  be 
deducted  from  the  operating  expenses  of  a  public  utility.  Re  Western 
Electric  Co.   <N.  D.)   569. 
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37.  Donations  made  to  charitaUe  organizations  are  not  a  proper  charge 
to  the  operating  expenses  of  a  public  utility.  Re  Western  Electric  Go. 
(N.  D.)   661^. 

g.  Taaces. 

Annotation  on  taxes  as  operating  expense,  pp.  116,  807. 

38.  Income  tax  payments  of  a  public  utility  are  not  properly  charge- 
able to  operating  expenses.     Re  Hanford  Water  Co.   (Cal.)    194. 

39.  It  is  proper  to  estimate  state  taxes  upon  the  payment  basis  as  dis- 
tinguished from  the  accrual  basis,  when  it  is  considered  that  in  deter- 
mining allowable  working  cash  capital  taxes  are  not  included.  Re  Great 
Western  Power  Co.   (Cal.)   198. 

40.  State  corporation  taxes,  the  Federal  capital  stock  tax,  the  Wash- 
ington state  license  fee,  real  estate  and  personal  property  taxes,  are  prop- 
erly chargeable  to  operating  expenses,  but  the  Federal  income  tax  should 
not  be  included.  Bellingham  v.  Puget  Sound  Power  &  Light  Co.  (Wash.) 
6. 

41.  Excess  profits  taxes  should  be  paid  by  a  public  utility  and  not  by 
its  patrons  and  consumers.    Re  Hope  Natural  Gas  (^.  (W.  V'a.)  418. 

42.  Items  for  United  States  income  tax  are  properly  included  in  the 
operating  expenses  of  a  water  utility.  Re  Bluefield  Water  Works  &  Improv. 
Co.   (W.  Va.)   655. 

h.  Inefficiencies  of  operation. 

43.  A  loss  in  the  transmission  of  gas  of  15.5  per  cent  is  excessive,  since 
such  loss  should  not  be  over  10  or  12  per  cent.  Re  Indiana  Fuel  &  Light 
Co.   (Ind.)   381. 

44.  A  loss  of  38.2  per  cent  of  electric  current  generated  or  purchased, 
was  held  to  be  excessive.    Customers  v.  Katonah  Lighting  Co.  (N.  Y.)   135. 

45.  Consumers  of  an  electric  company  should  not  be  compelled  to  bear 
the  expenses  of  heavy  line  losses  which  are  due  to  improvident  construc- 
tion.    Re  Sheyenne  Valley  Light  &  P.  Co.   (N.  D.)   855. 

46.  A  gas  leakage  of  5  per  cent  in  a  high  pressure  line  between  the 
plant  and  the  point  of  metering  at'  a  neighboring  city  was  recognized  in 
determining  operating  expenses.  Re  Interstate  Light  &,  P.  Co.  (Wis.) 
16L 

i.  Expense  estimates. 

Annotation  on  future  estimates  of  operating  expenses,  pp.  118,  808. 

47.  A  three-month  period,  in  which  increased  Salaries  and  wages  had 
been  in  effect,  was  considered  a  proper  basis  from  which  to  determine  the 
reasonable  expenses  and  revenues  of  a  telephone  company  in  the  immediate 
future.     Re  Litchfield  Teleph.  Co.   (III.)    124. 

48.  The  rates  of  a  gas  company  were  fixed  on  the  assumption  that 
the  cost  of  both  labor  and  materials  would  decline  during  the  ensuing 
year.     Mayor  &  Common  Council  v.  Hyattsville  Gas  &  E.  Co.    (Md.)    240. 

49.  A  Commission  may  properly  take  notice  that  the  cost  trend  of  labor 
and  material  has  ceased  to  be  upward^  in  estimating  operating  expenses. 
Re  Elmira,  C.  &  W.  R.  (N.  Y.)  43. 
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50.  A  gas  company  should  not  be  denied  a  proper  return  on  account 
of  decreasing  prices  when  it  appears  that  the  cost  of  the  principal  gas 
making  materials  is  still  high.  Bellingham  y.  Puget  Sound  Power  &, 
Light  Co.   (Wash.)   5. 

51.  A  water  utility  was  allowed  an  increased  amoimt  for  maintenance 
of  an  office  in  a  large  city  on  account  of  the  increase  in  the  cost  of  living, 
but  the  estimate  for  materials  and  supplies  was  decreased  in  anticipation 
of  a  decline  in  prices.  Re  Bluefield  Water  Works  &  Improv.  Co.  (W.  Va.) 
666. 


j.  Legal  and  CommisBian  expenses. 

52.  Certain  items,  such  as  extraordinary  repairs  and  Railroad  C(»n- 
mission  expenses  which  do  not  occur  annually,  should  be  amortized  over  a 
period  of  their  probable  recurrence.    Re  Hanford  Water  Co.  (Cal.)  194. 

53.  A  large  amount  expended  for  legal  services  was  amortized  over  a 
period  of  four  years.     Re  Kokomo  Gas  &  Fuel  Co.   (Ind.)   390. 

64.  A  natural  gas  company  was  allowed  to  amortize  over  a  period  of 
five  years  unusual  expenses  incurred  in  presenting  cases  before  the  Com- 
mission.    Re  Kokomo  Gas  k  Fuel  Co.   (Ind.)    390. 


Ic.  Maintenance  and  replacements. 

Annotation  on  amortization  of  repair  expense,  p.  118. 
Annotation  on  repairs  and  replacements,  p.  809. 

Discussion  of  maintenance  and  reserve  to  cover  unrealized  deprecia- 
tion, including  damage  done  by  storm,  p.  486. 

55.  The  amount  of  depreciation  expenditures  of  a  gas  company  im- 
properly charged  to  operation,  was  deducted  from  operating  expenses.  Re 
Indiana  Gkis«Light  Co.  (Ind.)  441. 

56.  It  is  necessary  to  include  in  operating  expenses  an  amount  suffi- 
cient to  provide  for  maintenance  and  replacement  work  which  should  have 
been  done  but  which  might  not  have  been  performed  during  the  year  under 
consideration.     Re  Elmira,  C.  &  W.  R.  (N.  Y.)  43. 

I.  Operating  expenses  of  particular  utilities. 

Annotation  on  operating  expenses  of  electric  companies,  pp.  118,  810. 
Annotation  on  operating  expenses  of  sewerage  companies,  p.  119. 
Annotation  on  operating  expenses  of  telephone  companies,  p.  119. 

1.  Gas. 

Annotation  on  operating  expenses  of  gas  companies,  p.  119. 

Discussion  of  the  cost  which  must  be  met  by  a  gas  utility  in  the  Ten* 
dering  of  gas  service,  p.  327. 

Table  showing  cost  per  thousand  cubic  feet  in  the  manufacture  of 
gas,  p.  328. 

57.  A  gas  company  valued  at  $230,000  was  allowed  $41,440  annually 
for  operating  costs.    Landis  v.  Waynesboro  Gas  Co.   (Pa.)   416. 
P.U.R.1921E. 
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2.  Natural  gaa. 

Consideration  of  extraction  of  gasoline  from  natural  gat,  see  Retcbit,  17. 

Annotation  on  natural  gas  companies'  operating  expenses,  p.  119. 

58.  A  natural  gas  company. was  allowed  to  include  in  its  operating  ex- 
penses the  cost  of  sinking  three  new  wells  each  year.  Re  Kokomo  Gas  & 
Fuel  Co.   (Ind.)   390. 

59.  A  natural  gas  utility  may  charge  to  operating  expenses  the  annual 
rental  charges  for  carrying  gas  leaseholds.  Re  Hope  Natural  Gas  Co. 
(W.  Va.)   418. 

60.  The  cost  of  drilling  gas  wells  should  be  added  to  the  operating 
expenses  of  a  natural  gas  utility  when  it  is  shown  that  notwithstanding 
such  drilling  its  production  is  certainly  declining  and  the  work  adds  no 
value  to  its  capital.    Re  Hope  Natural  Gas  Co.   (W.  Va.)  418. 

3,  Street  railvmya. 

Skip  stop  principle  of  street  railway  operation  as  aid  to  traffic,  see  S^v- 
ICE,  18. 

Annotation  on  operating  expenses  of  street  railways,  p.  119. 
Discussion  of  the  benefit  to  street  railway  patrons,  in  reducing  oper- 
ating expenses,  by  the  use  of  one-man  cars,  p.  767. 

61.  An  annual  charge  of  $1,000  a  mile  was  considered  a  fair  allowance 
for  maintenance  and  repairs  of  the  track  and  overhead  structures  of  a 
street  railway,  for  the  purpose  of  fixing  reasonable  charges  for  the  joint 
use  of  tracks.  Muskegon  Traction  &  Lighting  Co.  v.  Grand  Rapids  G.  H. 
&  M.  R.  Co.   (Mich.)   548. 

62.  A  street  railway  is  warranted  in  paying  higher  wages  to  employees 
by  reason  of  the  installation  of  one-man  cars  Xvith  the  attendant  increase 
in  responsibility.     Re  Fargo  k  M.  Street  R.  Co.    (N.  D.)    716. 

4.  Taxicaha, 

63.  A  taxicab  company  was  held  to  be  unjustified  in  maintaining  high 
rates  caused  by  the  payment  of  approximately  $54,000  yearly  for  exclu- 
sive rights  at  a  station  and  at  certain  hotels.  Re  Terminal  Taxicab  Co. 
(D.  C.)  646. 

V,  Heasonahleneaa  of  return, 

a,  Factora  to  he  considered  in  determining  reaaonableneaa. 

1.  In  general. 

Right  of  utility  to  earn  operating  expenses,  necessary  and  proper  main- 
tenance and  repairs,  taxes,  depreciation,  and  a  fair  return,  see  Re- 
TUBN,  6. 

Amount  of  return  allowed  a  telephone  company  based  upon  outstanding 
stock  approved  by  Commission,  see  REruBN,  7. 

Right  of  public  utility  to  earn  full  return  on  bargain  purchase,  see  Re- 
turn, 12. 
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Hazards  affecting  natural  gas  operation  as  they  affect  allowances  for  re- 
turn, depreciation,   and  depletion,  see  Retubn,  90. 

Annotation  on  declining  costs  as  they  affect  reasonableness  of  return, 
p.  120. 

Annotation  on  reasonableness  of  return,  pp.  120,  810. 

Annotation  on  return  on  leased  utilities,  p.  811. 

Annotation  <m  maintenance  of  credit  as  it  affects  reasonableness  of 
return,  p.  811. 

64.  A  natural  gas  utility  should  not  be  allowed  to  accumulate  a  large 
reserve  in  anticipation  of  the  transition  period  from  natural  to  artificial 
gas  service,  but  should  install  certain  of  the  necessary  betterments  to  its 
system  at  once  with  a  view  of  the  same  becoming  an  integral  part  of  an 
ultimate  artificial  gas  generating  plant.  Re  Southern  Counties  Gas  Co. 
(Cal.)   374. 

65.  The  financial  structure  of  a  gas  company  is  not  open  to  objection 
in  a  rate  case,  since  the  company  is  entitled  to  receive  only  a  fair  return 
upon  its  property  used  and  useful  in  the  public  service.  Mayor  &  Common 
Council  v.  Hyattsville  Gas  &  £.  Co.   (Md.)  240. 

2.  Attraction  of  capital, 

66.  A  Commission  by  granting  authority  to  issue  securities,  does  not 
guarantee  a  return  sufficient  to  retire  bonds  or  to  pay  bond  interest.  Re 
Indiana  Fuel  &  Light  Co.   (Ind.)   381. 

67.  A  gas  company  rendering  poor  service  on  account  of  lack  of  capital 
was  authorized  to  increase  its  rates  as  soon  as  its  service  conditions  should 
be  improved  on  the  ground  that  capital  could  not  be  secured  unless  the 
investing  public  were  assured  that  rates  would  be  authorized  which  would 
insure  the  safety  of  investment  and  continuity  of  return.  Re  Asheville 
Power  &  Light  Co.  (N.  C.)  70. 

68.  It  is  the  duty  of  a  company  to  find  capital  for  extensions,  and  it 
is  tlie  duty  of  a  Commission  to  see  to  it  that  the  company  is  placed  upon 
such  a  financial  basis  with  reference  to  return  that  its  credit  may  be 
established  in  the  money  markets  of  the  nation  so  that  capital  may  be 
borrowed  on  reasonable  terms.  Re  Lyncliburg  Traction  &  Light  Co.  (Va.) 
87. 

3.  Value  and  character  of  service. 

Annotation  on  efficiency  of  service  as  it  affects  return,  p.  121. 

Annotation  on  adequacy  of  service  as  it  affects  reasonableness  of  re- 
turn, p.  810. 

Statement  that  any  increase  in  telephone  rates  should  carry^  with  it 
a  corresponding  improvement  in  the  service  rendered,  p.  186. 

69.  Increased  rates  should  not  be  authorized  for  a  gas  company  while 
its  service  condition  is  much  below  the  minimum  standards  for  pressure 
and  heating  value.    Re  Asheville  Power  &  Light  Co.   (N.  C.)   70. 

70.  A  public  utility  rendering  poor  service  as  a  result  of  an  inadequate 
return  should  be  allowed  increased  rates  before  being  compelled  to  im- 
prove service.  Bellingham  v.  Puget  Sound  Power  &  Light  Co.  (Wash.)  6. 
P.U.R.1921E. 


Digitized  by 


Google 


IKDEX*  941 

RETURN— <»n#iniieil. 

4.  Efficiency  of  management. 

71.  The  public  cannot  be  expected  to  bear  the  loeses  mistained  by  a. 
public  utility  through  inefficient  management  and  improper  methods  of 
accounting.    Re  Jamestown  Gas  Co.   (N.  D.)  406. 

5.  Overbuilding  and  duplication. 

Annotation  on  overbuilding  and  duplication  as  they  affect  reascmable- 
ness  of  return,  p.  810. 

Discussion  of  duplication  of  telephone  facilities,  p.  315. 

72.  An  electric  company,  cannot  expect,  during  a  period  when  its  busi- 
ness does  not  increase,  to  receive  a  full  return  on  all  additions  immediately 
after  an  increase  of  approximately  40  per  cent  in  its  fixed  charges  and 
plant  capacity.     Re  Great  Western  Power  Co.   (Cal.)   198. 

b.  Reasonableness  of  return  as  a  whole. 

Telephone  companies  operating  in  same  village  considered  together  in   a 
rate  proceeding,  see  Return,  2, 

Annotation  on  reasonableness  of  return  as  a  whole,  p.  811. 

Discussion  of  the  grouping  of  telephone  exchanges  according  to  popu* 
lation,  saturation,  competition,  and  other  elements,  as  a  basis  for  deter* 
mining  proper  rates,  p.  311. 

Statement  that  each  class  of  telephone  service  cannot  stand  upon 
its  own  basis  of  investment,  maintenance  and  repairs,  or  cost  of  opera- 
tion, but  general  considerations  of  policy  arising  from  the  value  of  the 
service  must  be  considered,  p.  312. 

Discussion  of  the  inaccuracies  of  segregation  of  telephone  property 
for  the  purpose  of  fixing  rates,  p.  799. 

73.  Tlie  two  principal  street  railway  companies  operating  in  the  city  of 
Washington  were  considered  as  one  and  rates  were  based  upon  their  com- 
bined fair  value.     Re  Street  Railway  Rates    (D.  C.)    13. 

74.  The  value,  return,  and  cost  of  operation  of  a  local  exchange  and  a 
toll  plant,  the  toll  lines  being  in  the  nature  of  extensions  of  the  local 
line,  were  considered  as  if  the  entire  property  were  a  single  operating  unit. 
Re  Litchfield  Teleph.  Co.    (111.)    124. 

75.  The  business  of  a  natural  gas  company  serving  separate  com- 
munities was  considered  as  a  whole  for  the  purpose  of  fixing  rates.  Re 
Indiana  Gas  Light  Co.  (Ind.)  441.  . 

76.  The  return  and  rates  of  a  street  railway  system  comprising  several' 
component  railways  merged  into  one,  should  be  considered  lor  the  system 
operated  as  a  whole.     Re  Erie  County  Traction  Co.    (N.  Y.)    794. 

77.  In  a  proceeding  to  determine  reasonable  rates  for  steam  heat  fur- 
nished by  a  plant  operated  in  connection  with  an  electric  utility,  the  com- 
bined operating  revenues  and  expenses  of  the  company  were  considered  as 
a  whole.    Re  Western  Electric  Co.  (N.  D.)  569. 

78.  A  street  railway  operating  property  in  two  states  practically  as  an 
industrial  unit,  notwithstanding  the  fact  that  a  state  line  runs  through, 
should  be  considered  as  a  unit  for  rate-making  purposes.  Re  Fargo  &  M. 
Street   R.  Co.    (N.   D.)    716. 

P.U.R.1921E. 
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0.  Etnergenoy  relief. 

No  exact  Taluation  of  gas  utility  when  rates  could  not  be  excesslTe  on 
anj  one  <^  seyeral  proposed  Taluations,  see  Rbtubn,  6. 

Annotation  on  emergency  relief,  p.  812. 

79.  The  decision  as  to  whether  a  surcharge  should  remain  in  effect  was 
based  upon  a  consideration  of  the  cost  of  operation  under  existing  condi- 
tions of  average  water  supply  and  cost  of  fuel  oil.  Re  Great  Western  Pow- 
er (Cal.)   198.  ' 

80.  The  rate-making  power  of  the  Ohio  Commission  is  not  limited  to 
any  particular  theory  or  method,  and  the  Commission  may,  if  it  has  the 
necessary  facts  before  it,  prescribe  a  temporary  schedule  of  rates  to  be 
effective  until  the  Commission  has  had  time  to  make  an  investigation  and 
a  valuation  of  the  property  of  the  public  utility.  Bartlesville  v.  Corpora- 
tion Commission    (Okla.  Sup.  Ct.)   509. 

d.  Beasonableneas  of  apecific  amounts. 

Annotation  on  amount  of  return  allowed  interurban  railways,  p.  122. 
Annotation  on  amount  of  return  allowed  a  sewerage  company,  p.  123. 
Annotation  on  amount  of  return  allowed  an  electric  and  water  utility, 
p.  812. 

1.  Electricity. 

Annotation  on  amounts  allowed  electric  companies,  pp.  122,  812. 

81.  For  the  purposes  of  temporary  electric  rates  an  allowance  for  re- 
turn and  depreciation  equivalent  to  10  or  11  per  cent  was  held  to  be  rea« 
sonable.     Re  Great  Western  Power  Co.   (Cal.)   198. 

82.  An  electric  company  was  allowed  a  return  of  7  per  cent  per  annum. 
Re  Potomac  Electric  Power  Co.  (D.  C.)   110. 

83.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  an  electric 
company.     Customers  v.  Eatonah  Lighting  Co.   (N.  Y.)   135. 

2.  Qaa. 

Annotation  on  amount  of  return  allowed  a  gas  company,  pp.  122,  812. 

84.  A  public  utility  rendering  gas  and  natural  gas  service  was  allowed 
a  return  of  7  per  cent.    Re  Indiana  Gas  Light  Co.   (Ind.)   441. 

85.  A  gas  utility  was  allowed  an  annual  return  of  7  per  cent.  R» 
Sault  Ste.  Marie  (Micte)  321. 

86.  A  gas  company  was  allowed  a  return  slightly  over  8  per  cent  per 
annum.    Re  Jamestown  Gas  Co.   (N.  D.)   406. 

87.  A  gas  company  was  allowed  an  annual  return  of  7  per  cent.  Lan- 
dis  V.  Waynesboro  Gas  Co.   (Pa.)   416. 

88.  A  return  of  8  per  cent  was  allowed  a  gas  utility.  Re  Interstate 
Light  k  P.  Co.  (Wis.)  161. 

a.  Natural  gas. 

Amount  of  annual  return  allowed  a  public  utility  rendering  natural  gas 

service,  see  Return,  84. 
P.U.R.1921E. 
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Annotation  on  amount  of  return  allowed  a  natural  gas  company,  pp. 

122,  812. 

89.  A  natural  gas  company  was  allowed  a  return  of  9i  per  cent.  Re 
Southern  Counties  Gas  Co.  (Cal.)  874. 

90.  A  natural  gas  utility  should  be  allowed  a  return  higher  than  that 
of  other  utilities  because  of  the  relatively  short  period  for  capital  invest- 
ment and  the  unusual  hazards  attending  operation,  and  thus  notwithstand- 
ing these  factors  are  given  weight  in  the  allowances  for  depreciation  and 
depletion.     Re  Baker  Natural  Gas  Utility   (Mont.)   609. 

91.  A  return  of  11  per  cent  upon  the  rate  base  of  a  natural  gas  utility 
was  held  to  be  reasonable.    Re  Baker  Natural  Gas  Utility  (Mont.)  609. 

4.  Street  railusiyB. 

Annotation  on  amount  of  return  allowed  a  street  railway  company,  pp. 

123,  813. 

92.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  street  rail- 
way. Muskegon  Traction  &  Lighting  Co.  v.  Grand  Rapids,  G.  H.  4  M.  R. 
Co.    (Mich.)   648. 

93.  An  indicated  rate  of  return  of  6.17  per  cent  upon  the  value  of  a 
street  railway  was  held  to  be  reasonable  when  there  was  a  probability  of 
lower  operating  expenses.     Re  Elmira,  C.  &  W.  R.   (N.  Y.)   43. 

5.  TelephoneB. 

Annotation  on   amount  of  return   allowed  a  telephone  company,  pp. 
123,  813. 

94.  A  return  of  7.2  per  cent  was  allowed  a  telephone  company.  Be 
Litchfield  Teleph.  Co.   (Dl.)  124. 

95.  A  telephone  company  was  allowed  a  return  of  8  per  cent.  Be 
Griggs  County  Farmers  Co-operative  Teleph.  Co.    (N.  D.)    687. 

96.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  telephone 
company.    Re  Wisconsin  Teleph.  Co.   (Wis.)   17L 

0.  Water. 

Annotation  on  amount  of  return  allowed  a  water  company,  p.  123. 

97.  A  water  utility  was  allowed  a  return  of  8  per  cent  upon  its  fair 
value.    Re  Hanford  Water  Co.   (Cal.)   194. 

98.  A  municipal  water  utility  was  allowed  a  return  of  7i  per  cent  upon 
its  fair  value.    Re  Linton  (Ind.)  295. 

99.  A  water  utility  was  allowed  a  return  of  8  per  cent^  Be  Bluefield 
Water  Works  &  Improv.  Co.  (W.  Va.)   655. 

VI.  Confiscation. 

Annotation  on  confiscation,  p.  813. 

Discussion  of  the  return  to  be  earned  by  a  street  railway  company, 
with  respect  to  confiscation  prohibited  by  the  Constitution,  p.  653. 

100.  An  order  made  by  the  Board  of  Public  Utility  Commissioners  r»* 
quiring  a  public  utility  to  set  apart  yearly  a  depreciation  fund  of  a  fixed 
P.U.R.1921E. 
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amount,  and  its  refuaal  therefor  of  a  sufficient  rate  for  eerriees  rendered 
to  produce  the  necessary  income  for  that  purpose,  is  not  the  fixing  of  a 
just  and  reasonable  rate.  Public  Service  R.  Co.  v.  Public  Utility  Comrs. 
(N.  J.  Sup.  Ct.)   504. 

101.  In  determining  whether  a  temporary  injunction  should  issue  against 
the  enforcement  of  street  railway  rates  alleged  to  be  confiscatory,  a  Fed- 
eral district  court  will  give  no  consideration  to  such  questions  as  whether 
the  capitalization  of  the  utility  is  excessive,  whether  its  bonded  indebted* 
ness  is  out  of  proportion  to  the  value  of  its  property^  whether  its  rental 
obligations  under  its  leases  are  greater  than  the  worth  of  the  properties 
leased,  or  whether  the  management  of  the  company  has  been  good  or  bad, 
honest  or  dishonest,  the  court  being  concerned  with  only  one  question, 
which  is,  whether  the  rate  is  confiscatory  of  the  company's  property  be- 
cause based  on  a  valuation  of  the  property  less  than  its  worth  at  the  pres- 
ent time.  Public  Service  R.  Co.  t.  Public  Utility  Comrs.  (U.  S.  Dist.  Ct.) 
632. 

102.  A  state  Commission  was  enjoined  from  enforcing  a  street  rail- 
way rate  alleged  to  be  confiscatory  where  it  was  shown  that  the  board 
underestimated  or  wholly  excluded  from  its  valuation  certain  of  the  com- 
pany's properties,  that  the  rates  named  by  the  board  provided  no  return 
for  the  service  of  the  properties  excluded,  and  that  the  rates  fixed  were  to 
that  extent  confiscatory.  Public  Service  R.  Co.  v.  Public  Utility  Comrs. 
(U.  S.  Dist.  Ct)   632. 

REVENUES. 

Apportionment  of  operating  expenses  and  revenues  of  a  combined  elec- 
tric and  steam-heating  utility,  see  Appobtionuent,  3. 
Consideration  of  gross  revenues,  see  Retukn,  16,  17. 

REVIEW. 

See  Appeal  and  Review. 

RHODE  ISUIND. 

Annotatibn  on  standards  of  gas  service,  p.  367. 

RULES  AND  REGULATIONS. 

Rules  governing  offpeak  electric  service,  see  Rates,  65-67. 
Refund  of  money   collected  in  violation  of  a  rule  regarding  electric 
extensions,  see  Reparation,  1. 

RURAL  ELECTRIC  LINES. 

Higher  minimum  charge  to  rural  patrons  of  municipal  electric  plants 
see  Rates,  68. 

RURAL  TELEPHONES. 

Mutual  rural  telephone  line  as  not  subject  to  supervision  of  the  Ne* 

braska  Railway  Commission,  see  Publio  Utiutees,  4. 
Public  interest   in  rural  telephone  line  occupying  a  highway  as  evi- 
dence of  public  character  of  service,  see  Public  Utilities,  6. 
P.U.R.1921E. 
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SAFETY. 

CommisBion  jurisdiction  over  a  complaint  alleging  unsafe  condition 
of  boat  under  Federal  supervision,  see  Commissions,  8. 

Division  of  cost  of  crossings  of  street  railways  and  steam  railroads, 
see  Cbossinqs,  2,  3. 

SAUiRIES  AND  WAGES. 

Apportionment  of  operating  expenses  and  revenues  of  a  combined  elec- 
tric and  steam-heating  utility,   see  Apportionment,   3. 

Cost  of  labor  on  new  construction  work  as  not  chargeable  to  oper- 
ating expenses,  see  Return,  27. 

Consideration  of  salaries  and  wages  as  operating  expenses,  see  Re* 
TURN,   30-33. 

Higher  wages  by  reason  of  installation  of  one-man  cars  with  attendant 
increase  in  responsibility,  see  Reti'bn,  62.  ^ 

Consideration  of  coal  supply  and  payroll  requirements  in  determin- 
ing amount  to  be  allowed  for  working  capital,  see  Valuatiqn,  58. 

Two  months'  operating  payroll  as  part  of  working  capital  allowed  a 
telephone  company,  see  Valuation,  63. 

8AI*E. 

Bee  Consolidation,  Merger,  and  Sale. 

SCHEDULES. 

Consideration  of  rate  schedules,  their  filing  and  effect,  see  Rates,  37- 
49. 

Failure  of  railroad  to  give  30  days'  prior  notice  of  rate  schedule  after 
resumption  of  state  control  as  not  re-establishing  former  rates, 
see  Rates,  75. 

Power  of  Commission  to  prescribe  a  temporary  schedule  of  rates  pend- 
ing investigation,  see  Return,  80. 

SEASONAL  SERVICE. 

Connection  charge  for  transient  consumers,  see  Rates,  56. 

SECONDARY  DEMAND. 

Charge  for  secondary  demand  for  power  for  hoisting  purposes  of  min- 
ing consumers,  see  Rates,  63. 

SECURITY  ISSUES. 

Amount  of  return  allowed  a  telephone  company  based  upon  outstand- 
ing stock  approved  by  Commission,  see  Retfurn,  7. 

Financial  structure  of  a  gas  company  as  not  open  to  objection  in  a 
rate  case,  see  Return,  65. 

Commission  authority  to  issue  securities  as  no  guaranty  of  return 
sufficient  to  retire  bonds  or  to  pay  bond  interest,  see  Return,  66. 

Cost  of  financing  a  street  railway  as  an  item  of  value,  see  Valuation* 
31. 
P.U.R.1921E.  60 
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Annotation  on  security  issues,  p.  X91. 

Annotation  on  powers  of  Commissions  over  security  iMuet,  p.  102. 

Annotation  on  amount  of  security  issues,  p.  193. 

Annotation  on  purpose  of  security  issues,  p.  198. 

Annotation  on  illegal  issues  of  securities,  p.  194. 

Annotation  on  interest  on  security  issues,  p.  194. 

Discussion  of  the  high  interest  and  large  discount  required  in  order 
to  market  utility  bonds,  p.  328. 

Statement  that  the  Indiana  Commission  cannot  withhold  authorization 
for  the  issuance  of  securities  when  the  conditions  laid  down  by  the  law 
have  been  complied  with,  p.  383. 

Statement  that  an  interurban  railway  should  not  be  allowed  to  issue 
a  stock  dividend  unless  it  clearly  appears  that  the  stockholders  have  al- 
lowed their  divisions  to  be  invested  in  the  property,  p.  687. 

Discussion  of  distinction  between  a  stock  dividend  and  a  cash  divi- 
dend, p.  688. 

Discussion  of  the  babi^  upon  which  a  stock  dividend  should  be  issued 
by  a  railway  which  is  facing  possible  loss  as  a  result  of  ezpirati<Mi  of 
franchises,  p.  688. 

Discussion  of  the  application  of  a  railway  company  for  permission 
to  issue  a  stock  dividend  when,  the  company  has  violated  the  law  of  the 
state  and  flouts  its  pledged  word,  p.  689. 

1.  When  the  water  rights  of  a  public  utility  are  in  litigation,  it 
should  be  required,  when  applying  for  permission  to  issue  and  sell  stock, 
to  have  all  purchasers  of  stock  sign  a  waiver  to  the  effect  that  they  ars 
aware  of  the  pending  litigation  and  are  willing  to  abide  by  the  result 
thereof.     Re  Sierra  Valley  Water  Co.    (Cal.)    189. 

2.  A  public  utility  is  not  permitted  under  the  laws  of  Indiana,  to 
issue  securities  for  the  purpose  of  funding  bond  discount.  Re  Wabash 
Valley  Electric  Co.   (Ind.)   282. 

3.  Pending  an  inventory  and  appraisal,  permission  to  issue  a  stock 
dividend  was  denied  to  a  railway  company  which  had,  less  than  thirty 
days  before,  secured  permission  to  issue  bonds  on  the  representation  that 
unless  it  was  permitted  to  do  so,  it  would  be  forced  into  bankrupt^^.  Bm 
Detroit  United  Railway    (Mich.)    686. 

SERVICE. 

I.  Jurisdiction f  Powers,  and  Duties  of  Oommissionf  1--II. 

II.  Duty  to  serve f  7, 
III,  Extension  of  service,  8,  9, 
TV.  Abandonment  and  discontinuance,    10,  It* 

V.  Service  by  particular  utilities,  12'-'26. 

a.  Gas,  12^14, 

b.  Natural  gas,  i5— 17, 

o.  Street  railicays,  13-^2, 

d.  Telephones,  28,  24. 

e.  Water,  2S. 

Contract  between  a  municipality  and  a  utility  with  regard  to  service  9m 

not  subject  to  review,  see  Commissions,  4. 
P.U.R.1921E, 
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SERVICE — omtinued. 

Necessity  of  legislative  action  to  empower  a  municipality  and  a  public 
utility  company  to  enter  into  a  valid  contract  for  the  proiiuct  or  serv- 
ice of  the  company,  see  Constitutional  Law,  1. 

Permit  to  operate  auto  stage  as  not  limited  by  future  service  by  railroads, 
see  Monopoly  and  Competition,  3. 

Approval  of  incorporation  of  public  service  company  when  company  pre- 
viously incorporated  had  failed  to  furnish  service,  see  Monopolt  and 
Competition,  5. 

Increased  rates  in  order  to  improve  service,  see  Retubn,  67. 

Value  and  character  of  service  as  factors  affecting  reasonableness  of  re- 
turn, see  RirruBN,  69,  70. 

Increased  rates  before  improved  service,  see  Retubn,  70. 

Annotation  on  service,  pp.  290,  778. 
Annotation  on  adequacy  of  service,  p.  779. 

I.  Jurisdictiofif   Powers,  and  Duties  of  Commission. 

Attempts  to  oust  jurisdiction  of  Commission  over  wholesale  natural  gas 
company  by  restricting  territory  to  be  served,  see  Commissions,  7. 

Annotation  on  Commission  jurisdiction  and  powers  over  service,  pp. 
290,  770. 

1.  The  Ohio  Public  Utilities  Commission,  by  virtue  of  the  powers  con- 
ferred upon  it  by  §  504-3,  General  Code,  may  allow  a  gas  company  to  dis- 
continue service  to  a  municipality,  if  satisfied  that  the  gas  company  no 
longer  has  a  supply  of  gas,  and  is  unable  to  prociu*e  by  contract  a  supply 
from  another  gas  company  or  pipe  line  company.  St.  Clairsville  v.  Public 
Utilities  Commission   (Ohio  Sup.  Ct.)    459. 

2.  The  Ohio  Commission  does  not  have  power  to  compel  by  order  a  gas 
company,  which  is  not  a  pipe  line  company,  to  furnish  a  supply  of  nat- 
ural gas  to  another  gas  company,  to  enable  such  other  gas  company  to 
comply  with  its  contract  to  supply  a  municipality  and  its  inhabitants.  St. 
Clairsville  v.  Public  Utilities  Commission    (Ohio  Sup.  Ct.)   469. 

3.  Under  the  general  powers  of  the  Pennsylvania  Commission  to  regu- 
late public  utilities  and  to  determine  the  adequacy  of  their  service,  the 
measure  of  the  company's  duty  with  respect  thereto  is  not  to  be  determined 
by  the  terms  of  a  municipal  ordinance  under  which  the  coni^ent  to  occupy 
the  streets  was  granted,  but  by  th^  standards  of  reasonableness  determined 
by  the  Commission.  Swarthmore  v.  Philadelphia,  M.  &  S.  Street  R.  Co. 
(Pa.)    252. 

4.  All  service  rendered  by  a  natural  gas  company  in  Pennsylvania, 
industrial  or  domestic,  comes  within  the  jurisdiction  of  the  Public  Serv- 
ice Commission,  and  a  company  is,  therefore,  not  permitted  to  render  in- 
dustrial service  under  private  contracts  independent  of  the  Public  Service 
Company  Law.     Shriver  v.  Manufacturers  Light  &  Heat  Co.   (Pa.)   411. 

5.  Improvements  ordered  by  a  Commission  must  be  completed;  and 
a  Commission  will  not  take  the  responsibility  for  any  error  that  may 
develop  in  the  plans  submitted  by  a  utility  engineer  and  accepted  by  the 
Commission.  Department  of  Public  Works  v.  Edmonds  Spring  Water  Co. 
(Wash.)    1. 

P.U.R.1921E. 
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SERVICE— continued. 

6.  The  Wisconsin  Commission  has  complete  jurisdiction  not  onlj 
over  rates  and  questions  of  discrimination,  but  also  over  any  regulation 
or  practice  whatsoever  affecting  the  transportation  <rf  persons  or  prop- 
erty or  any  service  in  connection  therewith,  including  taxicab  connec- 
tions at  stations.     Peters  v.  Ahnapee  &  W.  R.  Co.   (Wis.)   151. 

U,  Duty  to  serve, 

7.  A  gas  and  electric  company  enjoying  a  monopoly  in  a  municipality 
is  charged  with  the  responsibility  of  furnishing  electric  service  in  the 
territory  where  it  is  authorized  to  operate,  and  in  the  discharge  of  its 
lawful  duties  as  a  public  utility  should  provide  means  of  supplying  the 
reasonable  needs  of  individual  applicants  as  they  arise.  Public  Utilities 
Commission  v.  Ccntralia  Gas  &  E.  Co.   (111.)   773.    ' 

///.  Extension  of  service. 

Refund  of  money  collected  in  violation  of  a  rule  regarding  electric  exten- 
sions, see  Reparation,  1. 

Duty  of  company  to  find  capital  for  extensions  and  of  Commission  to  place 
company  on  sound  financial  basis,  see  Retubn,  68. 

Duty  of  company  enjoying  a  monopoly  to  supply  the  reasonable  needs 
of  individual  applicants  as  they  arise,  see  Sebvige,  7. 

Annotation  on  service  extensions,  p.  290. 
Annotation  on  extensions  of  service,  p.  779. 

8.  A  rule  requiring  electric  companies  to  furnish  free  servioe  con- 
nections and  a  free  line  extension  not  to  exceed  two  spans  for  each  con- 
sumer, was  held  to  be  reasonable.  Public  Utilities  Commission  v.  Ccn- 
tralia Gas  &  E.  Co.   (111.)   773. 

9.  The  right  to  compel  a  water  company  to  extend  its  mains  to  any 
part  of  a  city  is  not  absolute,  and  such  extension  may  be  refused  when 
the  demand  is  wholly  unreasonable  in  view  of  the  peculiar  hardships  and 
disastrous  consequences  that  would  follow.  Mountain  Water  Ce.  v.  May 
(Ky.  Ct.  App.)   26. 

IV.  Abandonment  and  discontinuance, 

r 

Right  to  discontinue  gas  service  for  failure  to  pay  increased  rates  before 
expiration  of  statutory  period  after  filing  of  schedule,  see  Rates,  43. 

Discontinuance  of  natural  gas  service  on  account  of  depletion,  see  Sebv- 
ice;  1. 

Annotation  on  abandonment  of  service,  pp.  291,  780. 
10.  By  the  provisions  of  §  504-3,  Greneral  Code,  upon  application  by 
a  public  utility  to  be  allowed  to  withdraw  service,  it  is  not  required 
that  notice  shall  be  given  to  eagh  party  theretofore  receiving  service  of 
the  time  and  place  for  hearing  such  application,  other  than  publication 
in  a  newspaper  of  general  circulation  throughout  the  county  or  munici- 
pality where  such  utility  has  a  franchise.  St.  Clairsville  v.  Public  Util- 
ities Commission  (Ohio  Sup.  Ct.)  459. 
P.U.R.1921E. 
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11.  A  natural  gas  company  supplying  its  product  to  another  company 
for  distribution  in  a  city  which  had  no  other  gas  service,  and  also  serving 
directly  consumers  in  another  town  where  artificial  gas  was  available, 
was  refused  permission  to  abandon  service  to  the  former  because  of  shortage 
of  supply.    Cambria  Steel  Co.  v.  Johnstown  Fuel  Supply  Co.   (Pa.)   454 

F.  Service  by  particular  utilitiea. 

Annotation  on  electric  service,  p.  292. 
Annotation  on  8ei*vice  of  express  companies,  p.  292. 
Annotation  on  irrigation  service,  p.  292. 
Annotation  on  service  by  railroads,  p.  293. 
Annotation  on  railroad  service,  p.  781. 

a.  Gaa. 

Annotation  on  standards  of  gas  service,  p.  331. 

Statement  that  a  public  utility  owes  to  itself  and  to  its  consumers  ths 
duty  of  providing  proper  instrumentalities  at  suitable  locations  to  deter« 
mine  whether  the  heating  value  of  gas  at  all  times  and  at  all  locations  con- 
forms to  the  standards  prescribed,  p.   24. 

Discussion  of  standards  for  gas  service,  p.  387. 

12.  A  gas  utility  distributing  its  product  in  several  towns  was  not  al- 
lowed to  substitute  calorimetric  tests  at  a  central  point  on  the  high  pres* 
sure  system  for  tests  at  the  points  of  distribution,  aS  required  by  the  rules 
of  the  Commission.    Re  Western  United  Gas  &  E.  Co.  (111.)  22. 

13.  The  monthly  average  heat  value  of  gas  furnished  by  a  public  util- 
ity was  fixed  at  530  B.T.U.  with  an  allowable  maximum  and  minimum  va- 
riation not  exceeding  5  per  cent  of  the  average  in  either  direction;  and  the 
required  pressure  of  gas  at  the  consumers'  meters  was  fixed  at  not  less 
than  2  inches  water  column  and  not  greater  th{|,n  9  inches  water  column. 
Re  Sault  Ste  Marie  (Mich.)   321. 

14.  It  is  proper  that  a  Commission  should  make  a  requirement  as  to 
quality  of  gas  furnished  by  a  public  utility.  Re  Lynchburg  Traction  & 
Light  Co.    (Va.)    87. 

b.  Natural  gas. 

Discussion  of  the  duty  of  a  public  utility  furnishing  natural  gas 
service  to  provide  for  continued  service  after  the  depletion  of  its  wells, 
either  by  purchasing  natural  gas  from  other  fields  or  by  furnishing  artifi- 
cial gas,  p.  396. 

15.  The  rules  and  standards  of  the  Indiana  Commission  relating  to 
gas  are  applicable  only  to  artificial  gas  utilities  and  cannot  be  applied 
by  analogy  to  a  utility  distributing  natural  gas  only,  since  the  quality 
of  natural  gas  is  not  subject  to  the  same  control  by  the  utility  as  is  . 
the  quality  of  artificial  gas  in  so  far  as  the  heating  value  is  concerned.  Re 
Interstate  PuMic  Service  Co.    (Ind.)    372. 

10.  Gas  under  high  pressure  was  found  to  register  less  than  gas  under 
low  pressure.     Re  Baker  Natural  Gas  Utility  (Mont.)   609. 
P.U.R.1921E. 
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17.  A  natural  gas  company  has  no  power  to  restrict  and  limit  the- 
amount  of  natural  gas  it  will  supply  to  patrons  using  the  same  for  house- 
hold purposes,  while  furnishing  a  large  amount  of  gas  for  industrial  pur- 
poses.   Shriver  v.  Manufacturers  Light  &  Heat  Co.   (Pa.)   411. 

c.  Street  railways. 

Validity  of  condition  attached  to  municipal  permit  to  make  street  rail- 
way connection,  see  Obdinances,  1. 

Construction  of  franchise  permitting  the  connection  of  two  street  railways^ 
see  Rates,  76. 

Annotation  on  service  by  street  railways,  p.  294. 

18.  The  skip  stop  principle  of  street  railway  operation  was  approved, 
in  view  of  the  increased  speed  of  operation,  saving  in  operating  expenses,, 
and  reduction  in  traffic  congestion  thereby  resulting.  Re  Omaha  &  C.  B. 
Street  R.  Co.  (Neb.)  786. 

19.  Allegations   that  one-man   cars  were   unsafe  and  that  the  servioe 
.  rendered  by  them  was  inadequate  and  unreasonable,  were  held  to  be  un- 
founded.   Citizens  of  Concord  v.  Concord  Electric  R.  (N.  H.)  763. 

20.  A  municipal  ordinance,  requiring  a  street  railway  company  to 
pave  the  entire  width  of  a  street  and  imposing  other  burdens,  the  re- 
sult of  the  enforcement  of  which  would  ultimately  be  to  deprive  the  munic- 
ipality of  all  street  car  service  or  to  require  a  rate  of  fare  so  high  in  the 
municipality  as  to  be  practically  prohibitive,  or  to  require  the  financial 
burden  of  maintaining  the  service  in  the  municipality  to  be  passed  on  to 
riders  elsewhere,  is  unreasonable  and  should  not  be  enforced,  since  any- 
thing that  stands  in  the  way  of  securing  reasonable  and  adequate  service 
or  imposes  upon  the  public  an  unnecessary  burden  of  increased  rates,  rims 
counter  to  the  public  policy  of  the  state.  Swarthmore  v.  Philadelphia,  M. 
&  S.  Street  R.  Co.  (Pa.)  252. 

21.  An  ordinance,  requiring  a  street  railway  company  to  construct  and 
keep  in  repair  a  pavement  in  a  street  in  which  its  tracks  were  to  be  laid^ 
creates,  after  the  construction  has  been  completed,  an  obligation  to  repair 
only,  and  the  company,  therefore,  cannot  be  required  thereunder  to  con- 
struct a  pavement  of  an  entirely  different  and  more  expensive  character. 
Swarthmore  v.  Philadelphia,  M.  &  S.  Street  R.  Co.   (Pa.)    252. 

22.  The  roadway  of  a  street  in  which  street  railway  tracks  are  Utid, 
having  been  allowed  by  the  municipality  and  street  railway  company 
to  become  in  such  a  state  of  disrepair  as  to  involve  the  public  safety, 
it  is  the  duty  of  the  railway  company  to  place  that  part  of  the  highway 
occupied  by  its  tracks  between  its  rails  and  on  each  side  outside  of  the 
rails  to  the  end  of  the  tie,  in  a  safe  and  adequate  condition  for  vehicular 
and  pedestrian  travel  as  well  as  for  the  operation  of  its  own  cars;  and  this 
should  be  done  by  laying  pavement  of  the  character  which  the  municipal- 
ity adopts  for  the  remainder  of  the  highway.  Swarthmore  v.  Philadelphia^ 
M.  k  S.  Street  R.  Co.   (Pa.)   252. 

d.  Telephones.  ^ 

Quality  of  service  rendered  by  a  telephone  company  as  factor  in  deter* 

mining  rates,  see  Rates,  25. 
P.U.R.1921E. 
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Annotation  on  service  by  telephone  companies,  p.  294. 

23.  A  telephone  company  was  forbidden  to  place  more  than  fifteen 
subscribers  on  a  line  or  more  than  a  general  average  at  each  exchange 
oi  twelve  subscribers  on  s  line.  Re  Monroe  Independent  Teleph.  Co.  (Neb.) 
481. 

24.  A  telephone  company  should  supply  to  subscribers,  without  addi- 
tional cost,  all  necessary  batteries  and  appurtenances  required  in  the  oper- 
ation of  their  telephones  and  should  keep  the  same  in  repair.  Re  Spring 
Green  Teleph.  Exch.  Co.   (Wis.)   184. 

e.  Water, 

Necessary  party  plaintiff  to  invoke  Commission  order  regarding  repairs  or 
improvements  in  a  water  main,  see  Pabties,  1. 

25.  A  water  utility  was  required  to  install  facilities  sufficient  to 
provide  for  the  storing  of  water  sufficient  for  at  least  30  days*  normal  con- 
sumption.   Re  Bluefield  Water  Works  &  Improv.  Co.   (W.  Va.)   655. 

SERVICE  CHABGE. 

Service  charge  in  a  rftte  schedule,  see  Rates,  50-53. 

SINKING  FUND. 

Allowance  for  telephone  utility  on  sinking  fund  basifl,  see  Depbboia- 
TION,   20. 

Amortization  of  nonoperative  property  of  a  natural  gas  company  on  a 
6  per  cent  sinking  fupd  basis,  see  Return,  20. 

Computation  of  accrued  depreciation  by  sinking  fund  method,  see  Val- 
uation, 15. 

SINKING  FUNB  METHOD. 

Sinking  fund  method  of  computing  depreciation,  see  Depreciation,  1. 

SKIP  STOP. 

Skip  stop  principle  of  street  railway  operation  as  aid  to  traffic^  see 
Seevice^  18. 

SLIDING  SCAIX. 

Sliding  scale  upward  as  natural  gas  rate  as  discriminatory,  see  Rates, 
60. 

SOUTH  CAROLINA. 

Annotation  on  standards  of  gas  service,  p.  367. 

SOUTH  DAKOTA. 

Power  of  Commission  to  regulate  telephone  rates  although  fixed  by 
franchise,  see  Rates,  18. 

Annotation  on  standards  of  gas  service,  p.  367. 

STAGES. 

Automobile  stage  service,  see  Automobiles. 
P.U.R.1921E. 
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STAHBABDS. 

Low  pressure  and  heating  value  as  objection  to  inereaaed  rates  for  gas 

company,  see  Retubn,  69. 
Calorimetric  tests  of  gas  sendee,  see  Sebctioe,  12,  13. 
Rules  and  standards  of  Indiana  Commission  relating  to  gas  as  not 

applying  to  natural  gas  senrice,  see  Sebviob,  16. 

STANDBY  EQUIPMENT. 

Reproduction  cost  of  parallel  pipe  lines  purchased  from  a  competin|^ 
company  as  part  of  rate  base,  see  Valuation,  52. 

STATE. 

Ck)nstitutional  prohibition  of  the  surrender  by  a  state  government  of 
the  power  to  regulate  public  service  company  rates,  see  Consti- 
TUTioifAL  Law,  2. 

Construction  of  ambiguous  application  by  a  street  railway  In  light 
most  favorable  to  the  state,  see  Contbacts,  1. 

The-'fact  that  a  railroad  station  is  used  for  interstate  commerce  as 
not  depriving  state  of  reasonable  regulati<m,  see  Intebstate  Com- 
MESCE,   1. 

Suspension  of  proposed  intrastate  railroad  rate  increase  ordered  by 
Interstate  Commerce  Commission  pending  filing  of  schedule  ac- 
cording to  state  law,  see  Rates,  38. 

Consideration  of  property  outside  of  state  in  a  valuation  proceeding, 
see  Valuation,  42. 

itTATE  CONTROL. 

Failure  of  railroad  to  give  30  days'  prior  notice  of  rate  schedule  after 
resumption  of  state  control  as  not  re-establishing  former  rates, 
see  Rates,  75. 

STATUTES. 

Commissions  as  administrative  boards  limited  by  extent  of  statutory 
authority,  see  Commissions,  5. 

Right  of  Illinois  Conunission  to  authorize  construction  of  a  crossing 
over  a  public  highway  without  consent  of  highway  commission- 
ers, see  Crossings,  1. 

Validity  of  condition  attached  to  municipal  permit  to  make  street 
railway  connection,   see  Ordinances,   1. 

Power  of  Commission  to  fix  rates  when  statutory  maximum  has  been 
declared  unconstitutional,  see  Rates,  15. 

Power  of  Commission  to  determine  just  and  reasonable  rates  notwith- 
standing rates  prescribed  by  statute,  see  Rates,  16. 

Basis  of  determining  earnin.es  and  mileage  of  first  line  main  track 
under  Act  No.  115,  Public  Acts  1921,  of  Michigan,  see  Rates, 
71-73. 

Gross  revenue  considered  in  proceeding  to  fix  interurban  railway  rates 
under  §  5  of  Act  No.  115,  Public  Acts  of  1921  of  Michigan,  see 
Return,  16. 
P.U.R.1921E. 
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STEAM  HEATINO. 

Apportionment  of  operating  expenses  and  revenues  of  a  combined  elec- 
tric and  steam-heating  utility,  see  Apportionment,  3. 

Operating  revenues  and  expenses  of  a  combined  heating  and  electric 
utility  considered  as  a  whole,  see  Return,  77. 

STEP  SCHEDITIiES.' 

Step  schedules  of  rates,  see  Rates,  68-60. 

Block  schedule  of  electric  rates  as  preferable  to  step  schedule,  see 
Rates,  59. 

Elimination  of  lower  steps  of  natural  gfis  schedule* in  order  to  dis- 
courage use  of  gas  for  industrial  purposes,  see  Rates,  74. 

STOCK. 

See  Security  Issues. 

STOCK  DIVIDENDS. 

Refusal  of  permission  to  issue  a  stock  dividend  because  of  previous 
complaint  of  nearing  insolvency,  see  Seoubitt  Issues,  3. 

Annotation  on  stock  dividends,  p.  193. 

STOCKHOLDERS. 

Telephone  company  to  furnish  batteries  for  all  users,  see  Discrimin- 
ation, 12. 

Uniform  telephone  rates  for  stockholders  and  nonstockholders,  see 
Discrimination,  13. 

STONE  CRUSHERSw 

Municipal  electric  plant  to  charge  for  energy  used  to  operate  city 
•stone  crushers,  see  Discrimination,  9. 

STORAGE. 

Requirements  of  water  storage  facilities,  see  Service,  25. 

STOVES. 

Cost  of  a  new  stove  as  chargeable  to  capital  account,  see  Return,  28. 

STREET  UGHTINO. 

Street  lighting  service  by  municipal  plant,  see  Discrimination,  8. 
Injustice  of  requiring  domestic  consumers  to  pay  higher  rates  to  offset 
deficiency  in  street  lighting  revenues,  see  Rates,  69. 

STREET  RAILWAYS. 

Basis  of  apportioning  maintenance  of  track  and  roadway,  see  Appchl- 

TIONMENT,    1. 

Apportionment  of  the  cost  of  maintenance  of  poles  and  overhead  struc- 
tures, see  Apportionment,  2. 
Apportionment  of  property  between  two  states,  see  Apportionment,  4. 
Construction  of   ambiguous   application   by   a   street  railway   in   light 
most  favorable  to  the  state,  see  Contracts,  1. 
P.U.R.1921E. 
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Division  of  cost  of  crossings  of  street  railways  and  steam  railroads, 

see  Cbossinob,  2,  3. 
Amount  of  depreciation  allowed  a  public  utility  operating  a  street 

railway  and  gas  and  electric  plant,  see  Depbeciatiok,  6. 
Amount  of  depreciation  allowed  a  street  railway,  see  DBPBBOiATioif« 

15,  16. 
Depreciation  of  street  railway  property  in  the  mechanical  department, 

see  Depreciation,  16. 
Depreciation  of  street  railway  property  in  the  department  of  way  and 

structuies,  see  Depreciation,  16. 
Increase  in  rates  of  an  electric  company  controlled  by  street  railway 

in  order  to  compensate  for  deficits  in  railway  operation,  as  dis- 
criminatory, see  Discrimination,  6. 
Obligations    imposed    upon    a    street   railway   by   a   mimicipality   and 

passed  on  to  car  riders  of  other  localities  as  discriminatory,  sea 

Discrimination,  7. 
Presumption   in    favor   of   conclusions   reached  hj   Commission   as   to 

street  railway  rates,  see  Injunction,  2. 
Jurisdiction  of  Commission  over  underlying  street  railway  companies* 

see  Intercorporate  Relations. 
Jurisdiction  of  Michigan  Commission  to  revise  operating  contracts  of 

interurban  railway  and  street  railway,  see  Intercorporate  Rs- 

LATIONS,  1. 

Validity  of  condition  attached  to  municipal  permit  to  make  street  rail* 
way  connection,  see  Ordinances,  1. 

Inability  of  municipal  corporation  to  abridge  police  powers  by  enforc* 
ing  confiscatory  franchise,  see  Rates,  2. 

Agreement  to  reasonable  rate  as  a  condition  of  granting  injunction 
against  confiscatory  rates,  see  Rates,  4. 

Power  of  Public  Utilities  Commission  to  establish  a  single  rate  of 
fare  on  several  street  railway  lines  within  single  community,  see 
Rates,  6. 

Freight  transportation  by  a  street  railway  as  subject  to  jurisdiction 
of  Commission,  see  Rates,  8. 

Power  of  Commission  over  street  railway  rates  notwithstanding  obli- 
gation of  ordinance,  see  Rates,  19. 

Desirability  of  uniform  street  railway  rates  within  a  single  city,  see 
Rates,  23. 

Consideration  of  street  railway  rates,  see  Rates,  76,  77. 

Prudent  investment  of  a  street  railway  company  as  rate  base,  see  Rs- 
TURN,  10. 

Cost  of  street  paving  as  a  charge  to  capital  account  and  not  to  oper- 
ating expenses,  see  Return,  29. 

Apportionment  of  wages,  see  Return,  30,  31,  33. 

Amortization  of  payments  for  injuries  and  damages,  see  Return,  S4. 

Operating  expenses  of  street  railways,  see  Return.  61,  62. 

Uniform  rates  for  two  principal  street  railway  companies  operating 
in  a  single  city,  see  Rktubn,  73. 

Return  and  rates  of  a  street  railway  system  comprising  several 
ponent  railways  considered  as  a  whole,  see  Return,  76. 
P.U.R.1921E. 
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Street  railway  operating  property  in  two  states  as  an  industrial  unit 
Considered  as  a  whole  for  rate-making  purposes,  see  Return,  78. 

Amount  of  return  allowed  a  street  railway,  see  RinruRir,  92,  93. 

Eactors  considered  in  passing  upon  application  for  temporary  injunc- 
tion against  enforcement  of  street  railway  rates  alleged  to  be 
confiscatory,  see  Return,  101. 

Refusal  of  permission  to  issue  a  stock  dividend  because  of  previous 
complaint  of  nearing  insolvency,  see  Security  Issues,  3. 

Standards  of  reasonableness  determined  by  Commission  rather  than 
terms  of  ordinance  as  basis  of  regulation,  see  Service,  3. 

Service  by  street  railways,  see  Service,  18-22. 

Valuation  of  street  railway  property  jointly  used  by  city  and  interur- 
ban  cars,  see  Valuation,  3. 

Allowance  for  items  of  organization,  contractors'  profits  and  related 
intangibles  of  a  street  railway,  see  Valuation,  25. 

Allowance  for  engineering,  superintendence,  law  expenses,  injuries, 
taxes,  and  interest  during  construction  of  a  street  railway,  see 
Valuation,  26. 

Allowance  for  general  contractor's  profit  in  a  reproduction  cost  valu' 
ation  of  a  street  railway,  see  Valuation,  28. 

Allowance  for  engineering,  superintendence,  cost  of  financing,  taxes, 
insurance.  And  interest  during  construction,  see  Valuation,  29. 

Cost  of  fiancing  s  street  railway  as  an  item  of  value,  see  Valuation, 
31. 

€ost  of  lowering  grade  of  a  highwaw  as  an  item  of  value  of  a  street 
railway,  see  Valuation,  37. 

Contribution  by  s  public  utility  to  a  public  road  as  part  of  rate  base, 
see  Valuation,  38. 

Contribution  by  a  public  utility  to  the  cost  of  pavement  on  a  drive- 
way near  tracks  as  part  of  rate  base,  see  Valuation,  39. 

Value  of  park  owned  by  a  street  railway  and  value  of  old  power  sta- 
tion site  as  no  part  of  rate  base,  see  Valuation,  53. 

Amount  allowed  a  street  railway  company  for  working  capital,  tee 
Valuation,  63. 

Amount  of  working  capital  allowed  a  combined  public  utility,  see  Val- 
uation, 64. 

Consideration  of  development  cost  in  making  allowance  for  going 
value,  see  Valuation,  73. 

Consideration  of  development  cost  in  making  allowance  for  going 
value,  see  Valuation,  75. 

STREETS. 

See  Highways  and  Streets. 


STRUCTUES. 

Depreciation  of  street  railway  property  in  the  department  of  way  and 
structures,  see  Depreciation,  16. 
T.U.R.1921E. 
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SUBSCRIBERS. 

Uniform  telephone  rates  for  stoddiolders  and  nonstookholderB,  see  Dis* 

CRIMINATION,    13. 

Loading  of  telephone  lines,  see  Service,  23. 

SUBSIDIARIES. 

Pajrment  to  parent  companies  as  operating  expenses,  see  Retttbk,  35. 

SUBSIDIARY  COMPANY. 

Operating  expenses  and  taxes  incurred  in  securing  Vater  from  a  sub- 
sidiary water  works  located  in  an  adjoining  state,  see  Return,  26» 

SUBURBAN  RATES. 

Refusal  of  increased  railway  rates  in  order  to  encourage  community 
growth,  see  Rates,  77. 

SUPERINTENDENCE. 

Allowance  for  engineering  and  superintendence  during  construction,  see 

Valuation,  21. 
Allowance    for    engineering,    superintendence,    law    expenses,    injuries, 

taxes,  and  interest  during  construction  of  a  street  railway,  see 

Valuation,  26. 
Allowance   for   engineering,   superintendence,   cost  bi   financing,   taxes, 

insurance,  and  interest  during  construction,  see  Valuation,   29. 

SURCHARGE. 

Increase  in  water  rates  by  imposing  a  surcharge,  see  Rates,  81. 
Retention  of  surcharge  dependent  upon  cost  of  operation  under  exist- 
ing conditions,  see  Return,  79. 

SUSPENSION. 

Power    of    Commission    to    suspend    rates    pending    investigatioD,    see 

R:ate8,  6. 
Effective  date  of  electric  rate  schedule  filed  with  the  North  Dakota 

Commission,  see  Rates,  44. 

TAXES. 

Apportionment  of  operating  expenses  of  a  combined  electric  and  steam 
heating  utility,  see   Apportionment,  3. 

Expense  incurred  by  a  natural  gas  company  for  purpose  of  supporting 
income  tax  returns. of  previous  years  as  an  x>perating  expense,  see 
Return,  24. 

Operating  expenses  and  taxes  incurred  in  securing  water  from  a  sub> 
sidiary  water  works  located  in  an  adjoining  state,  see  Return,  26. 

Taxes  as  operating  expenses,  see  Return,  38-42. 

Taxable  value  of  utility  property  as  measure  of  value  for  rate  mak- 
ing, see  Valuation,  12. 

Allowance  in  a  valuation  proceeding  for  legal  expenses,  taxes,  insur- 
ance,   damages,   and   executive   expenses   during   construction,    see 
Valuation,  22. 
P.U.R.1921E. 
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TAXES— continued. 

Allowance    for    engineering,    superintendence,    law    expenses,    injuries, 

taxes,  and  interest  during  construction  of  a  street  railway,  see 

Valuation,  26. 
Allowance  for   engineering,   superintendence,   cost  of  financing,  taxes, 

insurance,  and  interest  during  construction,  see  Valuation,  29. 

TAXICAB8. 

Company  rendering  automobile  stage  service  carried  on  by  a  taxicab 
company  under  contract,  as  an  auto  transportation  comipany,  see 
Cebtificates  of  Convenience  and  Neoessity,  4. 

Taxicab  company  operating  an  auto  stage  line  as  the  agent  of  another 
company  as  an  auto  transportation  company,  see  Certificates  of 
Convenience  and  Necessity,  6. 

Preference  in  granting  certificates  of  convenience  and  necessity  to  auto 
bus  operators,  see  Certificates  of  Convenience  and  Necessity, 
6. 

Right  of  railroad  company  to  give  taxicab  company  exclusive  right 
to  solicit  passengers  at  terminals,  see  Discrimination,  1,  2. 

Time  for  readjustment  of  taximeters  after  authorization  of  new  rate, 
see  Rates,  37. 

Operating  expenses  as  taxicab  company,  see  Return,  63. 

Commission  jurisdiction  over  taxicab  connections  at  stations,  see  Serv- 
ice, 6. 

TEI.EORAPHS. 

Inductive  interference  as  bar  to  joint  use  of  poles,  see  Electricity,  1. 

TEI.EGRAPHIC  SIGNALS. 

Company  operating  a  fire,  sprinkler,  and  burglar  alarm  system,  as  a 
public  utility,  see  Public  Utilities,  8. 

TEI.EPHONES. 

Allocation  of  land  and  buildings  of  a  telephone  company  to  toll  sys- 
tem, see  Apportionment,  8. 

Amount  of  depreciation  allowed  a  telephone  company,  see  Deprecia* 
ITON,   17-20. 

Discriminatory  operating  contract  between  telephone  companies  un- 
der the  common  law,  see  Discrimination,  10.  . 

Discrimination  in  telephone  rates,  see  Discrimination,  10-13. 

Inductive  interference  as  bar  to  joint  ufie  of  poles,  see  Electricity,  1. 

Mutual  rural  telephone  line  as  not  subject  to  supervision  of  the  Ne- 
braska Railway  Commission,  see  Public  Utilities,  4. 

Erection  of  poles  and  stringing  telephone  wires  upon  a  public  road  as 
evidence  of  public  service,  see  Public  Utilities,  5. 

Public  interest  in  rural  telephone  line  occupying  a  highway  as  evidence 
of  public  character  of  service,  sec  Public  Utilities,  6. 

Commission  jurisdiction  over  operating  contract  between  telephone 
companies,  see  Rates,  14. 

Power  of  Commission  to  regulate  telephone  rates  although  fixed   by 
franchise,  see  Rates,  18. 
P.U.R.1921E. 
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TELEPHONES— ocmtinwed. 

Quality  of  service  rendered  by  a  telephone  company  as  factor  in  de- 
termining rates,  see  Rates,  25. 

Consideration  of  telephone  rates,  see  Rates,  78,  79. 

Telephone  companies  operating  in  same  village  considered  together  in 
a  rate  proceeding,  see  Retubn,  2. 

Apportionment  of  wages,  see  Return,  30,  31,  33. 

Consideration  of  value,  return  and  cost  of  operation  of  local  exchange 
and  toll  plant,  operating  as  a  single  unit,  see  Rbtubm,  74. 

Amount  of  return  allowed  a  telephone  company,  aec  Retubjk,  94-96. 

Service  by  telephone  companies,  see  Service,  23,  24. 

Valuation  of  .a  telephone  company  generally,  see  Valuation,  2,  4. 

Original  cost  as  measure  of  value  of  telephone  utility,  see  Valuation, 
8. 

Amount  of  working  capital  allowed  a  telephone  company,  see  Valua- 
tion, 66,  62,  68. 

Allowance  for  going  value  of  a  telephone  utility,  see  Valuation,  70. 

Statement  that  the  maximum  number  of  lines  which  an  individual 
telephone  operator  can  reach  does  not  much  exceed  8,000,  p.  1.76. 

Statement  that  the  peak  exchange  load  in  most  exchanges  comes  be- 
tween 9  and  10  a.  m.  with  minor  peaks  about  2  to  3  and  7  to  8  P.  m.,  p.  180. 

TENNESSEE. 

Annotation  on  standards  of  gas  service,  p.  368. 

TERMINAI«S. 

Right  of  railroad  company  to  give  taxicab  company  exclusive  right  to 
solicit  passengers  at  terminals,  see  Discbiionation,  1,  2. 

TEXAS. 

Annotation  on  standards  of  gas  service,  p.  368. 

TOIXS. 

Allocation  of  land  and  buildings  of  a  telephone  company  to  toll  sys- 
tem, see  Afpobtionment,  8. 

Discriminatory  operating  contract  between  telephone  conapanies  under 
the  common  law,  see  Discrimination,  10. 

Commission  jurisdiction  over  operating  contract  between  telephone 
companies,  see  Rates,  14. 

Consideration  of  value,  return  and,  cost  of  operation  of  local  exchange 
and  toll  plant,  operating  as  s  single  unit,  see  Return,  74. 

TOOI«S. 

Allowance  in  s  valuation  proceeding  for  cost  of  building  roads,  tools, 
and  machinery  used  in  construction  and  afterwards  discarded,  see 
Valuation,  20. 

TRACKS. 

Basis  of  apportioning  maintenance  of  track  and  roadway,  see  Afpob- 
tionment, 1. 
P.U.R.1921E. 
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TRACKS— contffitt«r. 

Railroad  tracks  affected  by  New  York  Railroad  Law  provisions  con- 
cerning the  maintenance  of  overhead  crossings,  tee  Cbosmngs,  5. 

TRANSMISSION. 

Excessive  losses  of  electric  current,  see  Retubn,  43-45. 

TRANSMISSION   INITESTMENT. 

Apportionment  of  natural  gas  investment  between  production  trans- 
mission and  distribution,  see  Apportionhent,  5. 

Apportionment  of  transmission  investment  on  the  basis  of  sales 
weighted  by  distance,  see  Apportionhbnt,  6. 

TRANSPORTATION. 

Commission  jurisdiction  over  transportation  of  persons  or  property 
including  taxicab  connections  at  stations,  see  Sb&viob,  6. 

TRANSPORTATION  COMPANY*. 

See  AuTOMOBiucs;  Jjxteblvkban  Railways;  Railboaob;  Stbeet  'Rail- 

WAYS. 

UIiTRA  VIRES. 

Defense  that  a  contract  it  ultra  vires  and  void  as  not  within  Com- 
mission jurisdiction,  see  Commibbions,  1. 

UNDERESTIMATE. 

Injunction  against  enforcement  of  street  railway  rates  alleged  to  ba 
confiscatory  on  account  of  underestimate  of  value,  see  Retubn, 
102. 

UNDERLYING   COMPANIES. 

Commission  jurisdiction  over  complaint  alleging  failure  to  comply 
with  ordinance  requiring  street  railway  to  maintain  street  pav« 
ing,  see  Public  Utilities,  7. 

UNIFORM  RATES. 

Desirability  of  uniform  street  railway  rates  within  a  single  city,  aea 
Rates,  23. 

USEFUL  PROPERTY. 

Consideration  of  used  or  useful  property  in  a  valuation  proceeding;,  fM 
Valuation,  46-53. 

UTAH. 

Annotation  on  standards  of  gas  service,  p.  368. 

VALUATION. 

I,  In  general,  1. 

U.  Methods  and  measures  of  ascertaining  value  or  eos$,  2^14. 
a.  In  general,  9^6. 

P.U.R.1921E. 
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VALUATION— oonrtiMMjrf. 

h.  Original  cost  as  measure,  7—11. 

c  Taxable  value  as  measure,  19. 

d.  Ascertainment  of  reproduction  cost,  18,  14L. 
Ill,  Consideration  of  accrued  depredaiion,  I&^IO, 
iV»  Nonphysical  elements  affecting  value  or  cost,  JdO-^l* 

a.  Overheads  generally,  20-^0. 

h.  Brolcerage,  financing  and  organization,  30-^4. 

c.  Interest  during  construoHen,  aS,  86. 

d.  Paving  and  grading,  37— 40. 

e.  Appreciation,  41, 
F.  Valuation  of  particular  kinds  of  tangible  property 

a.  Property  outside  of  state,  42. 

b.  Leased  property,  43—45. 

c.  Property  not  used  or  useful,  49^^68. 

d.  Land,  S4. 

e.  Working  capital,  S&'-^S, 

VI.  Valuation  of  particular  kinds  of  intangible  property,  69^79. 
*a.  Going  value,  69^77,  ^ 

b,  Water  rights,  78,  70, 

I.  In  general. 

Apportionment  between  two  states  of  the  pr<^>erty  of  a  street  railway,  see 

Appobtionment,  4. 
Apportionment  of  property  of  a  gaa  utility  on  the  basis  of  gas  oonsump* 

tion,  see  Appobtionmext,  7. 
Permission  to  consolidate  utility  plants  as  dependent  upon  the  yalue,  see 

Consolidation,  Mebger,  and  Sale,  1. 
No  exact  valuation  of  gas  utility  when  rates  could  not  be  excessive  on  any 

one  of  several  proposed  valuations,  see  Retubn,  5. 
Fair  value  of  used  and  useful  property  of  a  public  utility  as  rate  base,  sea 

see  Return,  6. 
Contemplated  investment  of  funds  as  part  of  rate  base,  see  Retdbn,  8. 
Cost  of  contemplated  improvements  as  no  part  of  rate  base,  see  RsruRif,  13. 
Consideration   of   value,   return   and   cost   of   operation   of   local   exchange 

and  toll  plant,  operating  as  a  single  unit,  see  Return,  74. 
Factors  considered  in   imssing  upon  application  for  temporary  injunetioB 

against  enforcement  of  street  railway  rates  alleged  to  be  oonfiscatorj, 

see  Return,  101. 
Injunction  against  enforcement  of  street  railway  rates  alleged  to  be  con- 

flscatory  on  account  of  underestimate  of  value,  see  Return,  102. 

Annotation  on  valuation,  p.  140. 

1.  The  annual  reports  of  a  public  utility  should  not  be  accepted  by 
a  Commission  without  qualification  in  a  rate  proceeding,  although  they 
are  constructed  pursuant  to  the  provisions  of  the  Commission's  uniform 
classification  of  accounts.     Re  Baker  Natural  Gas  Utility   (Mont.)   609. 

MI,  Methods  and  measures  of  ascertaining  value  or  cost. 

a.  In  general. 

Amount  of  return  allowed  a  telephone  company  based  upon  outstanding 

stock  approved  by  Commission,  see  Return,  7. 
P.U.R.1921E. 
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VALUATION— continued. 

Fair  value  as  rate  base,  see  Retubn,  9. 

Reproduction  cost  founded  on  prewar  prices  as  rate  base,  see  Retdbn,  11. 

Book  cost  of  s  telephone  utility  as  rate  base,  see  Return,  14. 

Annotation  on  ascertainment  of  value  for  rate-making  purposes,  p.  141t 
Annotation  on  reproduction  cost  as  measure  of  value,  p.  143. 
Annotation  on  book  cost  as  measure  of  value,  p.  144. 
Annotation  on  ascertainment  of  original  or  historical  cost,  p.  144. 
Annotation  on  sale  price  as  measure  of  value,  p.  144. 
Annotation  on  security  issues  as  measure  of  value,  p.  144. 
Annotation  on  ascertainment  of  book  cost,  p.  145. 
Discussion  of  the  rate  base  of  an  electric  utility  in  its  relation  to  sell* 
ing  or  market  value,  p.  851. 

2.  The  fair  rate-making  value  of  a  telephone  company's  property  was 
ascertained  by  adding  the  value  of  certain  additions  and  an  increased  al- 
lowance for  working  capital  to  the  value  found  in  a  former  proceeding.  R« 
Litchfield  Teleph.  Co.   (111.)   124. 

3.  The  value  of  street  railway  property  jointly  used  by  city  and  in- 
terurban  cars,  was  fixed  at  an  amount  between  the  original  cost  and  the 
cost  of  reproduction  new.  Muskegon  Traction  &  Lighting  Go.  .v.  Grand 
Rapids,  G.  H.  &  M.  R.  Co.   (Mich.)  548. 

4.  Rates  should  be  based  upon  the  reasonable  fair  value  of  utility 
property  as  it  exists  at  the  time  of  hearing  and  neither  original  cost  nor 
reproduction  cost  new  considered  separately  are  determinative,  but  con- 
sideration must  be  given  to  original  cost  and  to  present  reproductien  cost 
less  depreciation  as  well  as  to  all  other  facts  and  circumstances  which  have 
a  bearing  upon  the  value  of  the  property  and  a  fair  present  value  must  be 
determined  after  consideration  of  all  these  elements.  Biick  v.  New  York 
Teleph.  Co.   (N.  Y.)   798. 

5.  The  value  of  a  gas  company  for  rate-making  purposes  was  fixed 
after  a  consideration  of  estimates  of  reproduction  cost  and  I)ook  cost,  the 
original  cost  of  the  property  not  being  shown.  Landis  ▼.  Waynesboro  Gas 
Co.   (Pa.)  416. 

6.  The  reproduction  cost  less  depreciation,  exclusive  of  the  value  of 
leaseholds,  plus  the  investment  cost  of  leaseholds  and  additions  to  capital 
since  the  appraisal,  less  depreciation,  plus  10  per  cent  for  going  value,  was 
accepted  as  the  rate  base  of  a  natural  gas  utility.  Re  Hope  Natural  Qtm 
Co.  (W.  Va.)  418. 

h.  Original  €»st  as  measure. 

Prudent  investment  of  a  street  railway  company  as  a  rate  base,  see  Rb- 
TUBN,  10. 

Annotation  on  original  cost  as  measure  of  value,  p.  143. 
Discussion  of  unit  costs  used  in  a  valuation  to  reflect  closely  the  actual 
original  cost,  p.  324. 

7.  The  valuation  of  a  natural  gas  utility  was  based  upon  an  esti- 
mate of  original  cost  presented  by  the  Conmiission's  engineers,  this  meth« 
od  being  adapted  for  this  case  only,  owing  to  peculiar  circumstances  in- 
volved.    Re  Kokomo  Gas  &  Fuel  Co.   (Ind.)  390. 

P.U.R.1921E.  61 
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VALUATION— «m*ffii*«f. 

8.  The  original  cost  of  a  telephone  utility  may  be  accepted  aa  a  basb 
of  rates  where  it  is  apparent  that  an  appraisal  of  the  property  involved 
might  show  a  present  cost  of  reproduction  less  depreciation  which  would 
be  higher  than  that  used  as  the  rate  base.  Re  Citizens  Teleph.  Co.  (Micb.) 
308. 

9.  The  value  of  a  gas  plant  was  determined  by  ascertaining  the  orig- 
inal cost  and  adding  thereto  a  fair  allowance  for  working  capitaL  Re 
Jamestown  Gas  Co.   (N.  D.)   406. 

10.  The  value  of  an  electric  utility  for  rate  fixing  was  arrived  at  by 
determining  the  original  cost  and  adding  thereto  a  reasonable  amount  for 
working  capital.     Re  Western  Electric  Co.    (N.  D.)    569. 

11.  The  original  cost  method  was  used  in  evaluating  the  property  of  an 
electric  utility,  expenditures  for  liability  insurance,  taxes  during  construc- 
tion, engineering  services,  and  promotion  being  added  to  the  structural 
value.    Re  Sheyenne  Valley  Light  &  P.  Co.  (N.  D.)  855. 

'^  '  c.  Taxable  value  as  measure, 

12.  The  value  placed  upon  property  by  a  tax  payer  for  taxation  pur- 
poses is  not  a  controlling  element  in  finally  fixing  the  value  of  a  utility 
for  rate-making  purposes,  but  such  a  fact  is  material  evidence  to  be  con- 
sidered in  connection  with  other  pertinent  evidence.  Re  Kokomo  Gas  & 
Fuel  Co.  (Ind.)  390. 

d.  Ascertainment  of  reproduction  cost. 

Annotation   on  ascertainment   of  reproduction   cost,   p.   145. 

Discussion  of  an  appraisal  of  a  gas  plant  based  upon  prices  current 
in  1914  and  to  which  has  been  added  the  actual  book  addition  to  capital 
account  since  that  date,  p.  324. 

Discussion  of  war  prices  and  their  effect  upon  a  reproduction  coet 
estimate  of  street  railway  value,  p.  649. 

13.  The  Indiana  law  does  not  authorize  a  valuation  for  rate-making 
purposes  based  upon  the  abnormal  and  extravagant  prices  of  1920.  Re 
Kokomo  Gas  &  Fuel  Co.    (Ind.)   390. 

14.  The  abnormal  prices  prevailing  during  the  recent  war  period  should 
not  be  used  in  determining  the  reproduction  cost  of  a  water  utility  con- 
structed more  than  twenty  years  ago;  but  when  a  part  of  the  plant  has 
been  constructed  or  added  to  during  that  period,  consideration  must  be 
given  to  the  cost  of  such  expenditures.  Re  Bluefield  Water  Worka  &  Im- 
prov.  Co.   (W.  Va.)   655. 

HI,  Consideration  of  accrued  depretHation, 

Annotation  on  consideration  of  accrued  depreciation,  p.  145. 

15.  A  water  utility  was  allowed  accrued  depreciation  computed  by  the 
6  per  cent  sinking  fund  method.     Re  Hanford  Water  Co.   (Cal.)   194. 

16.  A  deduction  for  accrued  depreciation  should  be  made  in  determining 
the  rate  base  of  a  public  utility  which  has  depreciated  in  serviceability 
when  the  property  has  been  operated  for  the  most  part  for  private  use  and 
no  financial  provision  made  for  depreciation.  Re  Boston  &  Idaho  Gold 
Dredging  Co.  (Idaho)  843. 
P.U.R.1921E. 
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17.  An  amount  set  aside  as  a  depreciation  reserve  and  reinvested  in 
physical  property,  though  it  should  not  constitute  a  part  of  the  rate 
base,  must  be  considered  in  the  computation  of  depreciation.  Re  Citizens 
Teleph.  Co.    (Mich.)   308.* 

18.  No  allowance  was  made  for  accrued  depreciation  of  a  natural  gas 
utility's  property,  whose  value  was  undiminished  and  had  actually  in- 
creased during  its  period  of  operation.  Re  Baker  Natural  Gas  Utility 
(Mont.)  609. 

19.  A  deduction  of  21  per  cent  from  the  valuation  of  a  public  utility 
was  allowed  for  accrued  depreciation,  except  on  land.  Re  Lynchburg  Trac* 
tion  4  Light  Co.   (Va.)   87. 

IV.  NonphysiciU  elements  affecting  value  or  cost. 
a.  Overheads  generally .  '^  ^' 

Annotation  on  overheads  in  a  valuation  proceeding,  p.  146. 

20.  An  electric  utility  was  allowed  as  part  of  its  rate  base  2  per  cent 
of  the  value  of  its  physical  property  for  miscellaneous  and  incidental 
items  such  as  the  cost  of  building  of  roads,  tools,  and  machinery  used  in 
the  construction  and  afterwards  discarded.  Re  Boston  &>  Idaho  Gold 
Dredging  Co.   (Idaho)   843. 

21.  An  electric  utility  was  allowed  as  part  of  its  rate  base  5  per 
cent  of  the  value  of  its  physical  property  for  engineering  and  superin- 
tendence during  construction.  Re  Boston  &  Idaho.  Gold  Dredging  Co. 
(Idaho)    843. 

22.  An  electric  utility  having  physical  property  value  at  approximately 
$217,000  was  allowed  approximately  $6,500  for  legal  expenses,  taxes,  in- 
surance, damages,  and  executive  expenses  during  construction.  Re  Boston 
A  Idaho  Gold  Dredging  Co.    (Idaho)    843. 

23.  No  allowance  should  be  made  for  overhead  expensed  of  construction 
arbitrarily  fixed  without  proof  to  sustain  such  an  allowance.  Re  Kokomo 
Oas  &  Fuel  Co.   (Ind.)   390. 

24.  Expenses  necessarily  incurred  in  drilling  for  natural  gas  were 
allowed  in  a  valuation  proceeding,  and  the  cost  of  drilling  for  oil,  beyond 
the  depths  necessary  for  gas,  was  deducted.  Re  Baker  Natural  Gas  Util*^ 
ity   (Mont.)    609. 

25.  Items  of  organization,  contractors'  profits,  and  related  intangibles 
representing  about  25  per  cent  of  the  field  cost  of  a  street  railway  prop- 
erty are  excessive.     Re  Elmira,  C.  &  W.  R.   (N.  Y.)   43. 

26.  Overhead  expenses  for  miscellaneous  construction  expenditures,  in- 
cluding engineering,  superintendence,  law  expenses,  injuries,  taxes,  and 
interest  incurred  in  the  construction  of  a  street  railway  should  not  exceed 
16  per  cent  of  the  field  cost  of  the  property.  Re  Elmira,  C.  k  W.  R.  (N. 
Y.)   43. 

27.  No  allowance  was  made  for  organization  and  general  overheads  in 
the  case  of  an  electric  utility  which  had  been  under  Commission  control 
practically  since  its  inception,  on  the  ground  that  its  books  should  include 
all  capital  expenditures  and  no  further  allowance  should  be  made.  Cusr 
tomers  v.  Katonah  Lighting  Co.  (N.  Y.)   135. 

P.U.R.1921E. 


Digitized  by 


Google 


904  INDEXl 

VALUATION— ocmtinual. 

28.  The  inclusion  in  a  reproduction  cost  yaluation,  of  the  value  of 
necessary  plant  and  expenses  incurred  by  a  street  railway  that  does  the 
work  itself  instead  of  an  estimate  of  general  contractor's  profit,  ,was  ap- 
proved,  these  being  actually  parts  of  the  cost  of  construction  of  physical 
prq[>erty  rather  than  intangible  items.  Re  Lynchburg  Traction  &  Light 
Co.   (Va.)   87. 

29.  A  public  utility  was  allowed  20  per  cent  of  the  value  of  actual 
physical  property  for  engineering,  superintendence,  cost  of  financing  taxes, 
insurance,  and  interest  during  construction.  Re  Lynchburg  Traction  ft 
Light  Co.   (Va.)   87. 

5.  Brokerage,  financing  and  organization, 

30.  Twenty  per  cent  of  the  value  of  a  natural  gas  utility's  physical 
property  was  added  to  cover  all  items  comprehended  imder  "organization 
expense."    Re  Baker  Natural  Gas  Utility   (Mont.)  600. 

31.  An  item  for  the  cost  of  financing  a  street  railway  was  disallowed 
in  a  valuation  of  a  street  railway  on  the  ground  that  any  expense  of 
marketing  and  selling  bonds  should  be  amortized  over  the  life  of  the 
bonds.    Re  Elmira,  C.  &  W.  R.   (N.  Y.)   43. 

32.  An  indebtedness  of  a  gas  c<Mnpany,  attributed  to  funds  raised  by 
a  syndicate  formed  for  the  purpose  of  reorganizing  the  company  following 
a  receiver's  sale,  and  which  went  into  plant  additions  and  betterments, 
was  included  in  an  original  cost  valuation.  Berwick  v.  Berwick  €^  Co. 
(Pa.)   450. 

33.  Brokerage  is  a  principal  expense  of  a  water  utility  and  should  be 
Included  in  its  fixed  capitalization.  Ben  Avon  Borough  v.  Ohio  Valley 
Water  Co.    (Pa.  Sup.  Ct.)   471. 

34.  Organization  expenses  of  over  $2,000  were  held  excessive  in  the 
case  of  a  gas  company  valued  at  approximately  $58,000.  Ba  Interstate 
Light  &  P.  Co.  (Wis.)  161. 

e.  Interest  during  construction, 

35.  The  reasonable  time  for  the  construction  period  of  an  electric 
utility  was  found  to  be  one  year,  and  8  per  cent  interest  was  allowed 
for  one-half  of  this  period  as  an  item  of  value.  Re  Boston  ft  Idaho  QfAd 
Dredging  Co.   (Idaho)   843. 

36.  An  allowance  by  a  lower  court  of  interest  during  construction  for 
a  period  of  two  years,  evidently  because  the  money  was  raised  for  or 
arranged  for  before  the  work  had  begun  or  materially  progressed,  was  not 
disturbed  upon  appeal.  Ben  Avon  Borough  v.  Ohio  Valley  Water  Co. 
(Pa.  Sup.  Ct.)  471. 

d.  Paving  and  grading, 

37.  The  cost  of  lowering  the  grade  of  a  highway  by  a  street  railway 
for  the  benefit  of  a  railroad  company,  should  not  be  included  in  the  yuhi- 
ation  of  the  street  railway.    Re  Elmira,  C.  ft  W.  R.   (N.  Y.)  43. 

38.  The  amount  contributed  by  a  public  utility  to  a  public  road,  un- 
der a  contract  for  paving  along  street  car  tracks,   was   included  in   the 
base  rate.     Re  Lynchburg  Traction  ft  Light  Co.   (Va.)   87. 
P.U.R.1921E. 
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39.  A  contribution  by  *  public  utility  to  the  cost  of  payement  on  a 
driveway  on  either  side  of  but  not  extending  oyer  its  street  car  traeks* 
was  disallowed  in  a  valuation  proceeding.  Re  Lynchburg  Traction  k 
Light  Co.  (Va.)  87i. 

40.  In  a  reproduction  cost  valuation  no  allowance  should  be  made 
for  the  cost  of  cutting  and  replacing  pavement  over  mains,  unless  the 
evidence  discloses  that  such  expense  was  actually  incurred.  Re  Bluefield 
Water  Worlcs  &  Improv.  Co.   (W.  Va.)  656. 

e.  Appreciatiofu 

Discussion  of  appreciation  in  the  value  of  a  street  railway  property 
when  prices  are  falling  from  peaks  established  during  a  World  War,  p.  651. 

41.  A  public  utility,  which  was  valued  on  prewar  prices,  was  allowed 
an  appreciation  in  value  amounting^  to  10.8  per  cent.  Re  Lynchburg  Trac* 
tion  &  Light  Co.  (Va.)  87. 

F.  Valtiation  of  particular  Tdnds  of  tangible  property, 
a.  Property,  outnide  of  state, 

42.  The  value  of  a  water  works  located  in  an  adjoining  state  was  in- 
cluded in  the  valuation  of  a  water  utility  upon  a  showing  that  no  service 
was  rendered  in  the  adjoining  state  and  that  there  was  no  likelihood  of 
such  service  being  rendered.  Re  Bluelield  Water  Worlu  &  Improv.  Co. 
(W.  Va.)  656. 

h*  Leased  property. 

Annotation  on  valuation  of  leased  property,  p.  140. 

43.  The  failure  of  a  public  utility  to  prove  the  market  value  of  leased 
lands  raises  no  presumption  that  the  leases  actually  had  no  market  value, 
because  reasonable  rates  cannot  be  based  on  market  value  alone  and  under 
gas  leaseholds,  prospect  rights  in  a  proven  field  must  have  some  value 
to  a  gas  utility  and  the  original  cost  of  the  property  furnishes  some  basis 
of  value.    Re  Baker  Natural  Gas  Utility  (Mont.)  609. 

44.  To  the  actual  cost  of  obtaining  gas  acreage  should  be  added  a  sum 
reasonably  reflecting  present  market  value  for  undeveloped  and  undrilled 
acreage.     Re  Baker  Natural  Gas  Utility   (Mont.)    609. 

46.  A  natural  gas  company  shall  not  be  allowed  to  increase  its  capi- 
tal account  by  setting  up  on  its  books  any  sum  in  excess  of  investment  cost 
as  the  value  of  its  leaseholds.    Re  Hope  Natural  Gas  Co.  (W.  Va.)  418. 

o.  Property  not  used  or  useful. 

Annotation  on  unused  property  in  a  valuation  proceeding,  p.  148. 
46.  The  cost  of  a  bathhouse  which  was  a  nonoperative  investment  of  a 
water  utility,  the  cost  of  a  gasoline  engine  which  had  been  replaced,  the 
value  of  a  portion  of  real  estate  which  was  not  used  in  the  production  of 
water,  and  the  value  of  an  old  power  contract  which  had  expired  were  ex- 
cluded from  the  valuation  of  a  water  utility  for  rate-making  purposes.  Re 
Hanford  Water  Co.  (Cal.)  194. 
P.U.R.1921B. 
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47.  A  pnblie  utility  prtvifling  oapaeitj,  without  proper  regard  to  the 
present  and  prospective  demands,  should  not  be  allowed  to  include  in  its 
rate  baae  the  yalue  of  the  ezcees  capacity.  Re  Boston  &  Idaho  Gold  Dredg- 
ing Co.   (Idaho)   843. 

.48.  The  value  of  natural  gas  wells  depleted  between  the  date  of  an 
appraisal  and  the  date  of  a  hearing  for  the  purpose  of  fixing  rates,  was 
excluded  from  the  valuation.    Re  Kokomo  Gas  &  Fuel  Co.   (Ind.)   300. 

49.  The  cost  of  drilling  natural  gas  wells  for  a  carbon  black  plant 
was  capitalized  in  the  valuation  of  a  natural  gas  utility  although  the 
product  of  these  wells  was  furnished  only  for  industrial  use,  where  it  ap- 
peared that  the  revenue  from  them  had  been  included  the  same  as  other 
utility  revenue.     Re  fiaker  Natural  Gas  Utility    (Mont.)    609. 

60.  The  value  of  a  steam  generating  plant  not  in  actual  use  on  ae- 
oount  of  a  three-year  contract  by  which  an  electric  utility  received  cur- 
rent from  a  wholesale  supply  company,  was  included  as  an  item  of  fixed 
capital.    Customers  v.  Katonah  Lighting  Co.  (N.  T.)   135. 

51.  The  value  of  a  gas  plant  which  has  been  destroyed  by  fire  cannot 
be  considered  as  part  of  the  used  and  useful  property  of  a  utility  for  the 
purpose  of  fixing  rates,  since  the  consumers  should  not  be  penalized  be- 
cause the  company  carried  insuflScient  insurance.  Re  Jamestown  Gas  Co. 
(N.  D.)  400. 

52.  The  entire  reproduction  cost  of  parallel  pipe  lines  purchased  from 
a  competing  company  should  be  allowed,  where  these  pipes  are  in  partial 
use  and  are  very  necessary  in  case  of  trouble  with  the  other  line^  Ben 
Avon  Borough  v.  Ohio  Valley  Water  Co.   (Pa.  Sup.  Ct.)   471. 

53.  The  value  of  a  park  owned  by  a  street  railway,  but  not  useful  in 
the  service  to  the  public,  and  the  value  of  an  old  power  station  site,  were 
eliminated  in  the  calculation  of  the  rate  base.  Re  Lynchburg  Traction  k 
Ught  Co.   (Ya.)  87. 

d.  Land, 

Annotation  on  valuation  of  land,  p.  149. 

54.  The  value  of  land  of  a  public  utility  was  included  in  a  valuation 
at  the  price  fixed  by  a  real  estate  man  when  no  evidence  was  presented 
to  indicate  that  this  price  was  excessive.  Re  I^chburg  Traction  &  Light 
Qa.  (Va.)   87. 

e.  WorMng  capital, 

• 

Annotation  on  working  capital  in  a  valuation  proceeding,  p.  147. 
65.  An  electric  utility  valued  at  approximately  $140,000  was  allowed 
approximately   $7,700    for    working    capital.     Re    Boston    &    Idaho   Gold 
Dredging  Co.   (Idaho)   843. 

56.  The  working  capital  of  a  telephone  company  ascertained  in  a  form- 
er proceeding  should  be  increased  upon  a  showing  that  operating  expenses 
have  been  increased  by  reason  of  the  higher  cost  of  labor  and  materials^ 
Re  Litchfield  Teleph.  Co.   (III.)   124. 

57.  A  natural  gas  company  should  have  an  allowance  for  working  cap- 
ital in  addition  to  the  amount  included  in  an  appraisal  for  materials  and 
supplies.     Re  Kokomo  Gas  &  Fuel  Co.  (Ind.)  390. 

P.U.R.1921E. 
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58.  The  working  capital  of,  a  gas  utility  was  determined  by  computing 
the  cost  of  the  materials  and  supplies,  exclusive  of  gas  manufacturing  ma- 
terial, and  adding  thereto  the  cost  of  three  months'  coal  supply,  two 
months'  residual  supply,  and  pay  roll  requirements  for  two  months.  Re 
Sault  Ste.  Marie   (Mich.)   321.    . 

^0.  A  gas  company  using  approximately  4,000  tons  of  coal  a  year  was 
allowed  a  working  capital  sufficient  to  keep  on  hand  an  average  of  1,500 
tons.     Re  Sault  Ste.  Marie   (Mich.)   321. 

60.  Fifteen  per  cent  of  the  annual  gross  income  received  from  the 
operation  of  a  natural  gas  utility,  was  allowed  for  working  capital.  Re 
Baker  Natural  G&s  Utility    (Mont.)    609. 

61.  Working  capital  of  an  electric  utility  should  include  what  is  neces- 
sary for  materials  and  supplies  and  also  such  a  sum  as  is  necessary  to 
enable  the  company  to  operate  until  its  current  bills  for  electricity  have 
been  paid.     Customers  v.  Katonah  Lighting  Co.    (K.  Y.)    135. 

62.  A  telephone  company  was  allowed  for  working  capital  an  amount 
sufficient  to  cover  all  bills  payable  for  a  period  of  two  months,  wltk  an 
allowance  of  $2  per  station  for  materials  and  supplies.  Buck  y.  New 
York  Teleph.  Co.   (N.  Y.)   798. 

63.  A  street  railway  company  was  allowed  for  working  capital  an 
amount  equivalent  to  the  value  of  the  materials  and  supplies  on  hand  and 
two  months'  operating  payroll.     Re  Fargo  &  M.  Street  R.  Co.   (N.  D.)  716. 

64.  A  public  utility  was  allowed  working  capital  on  the  basis  of  one 
month's  requirements  for  its  railway  and  six  weeks'  requirements  for  its 
gas  and  electric  departments.  Re  Lynchburg  Traction  &>  Light  Co.  (Va.) 
87. 

65.  One-sixth  of  the  annual  operating  expenses  of  a  gas  company  was 
allowed  as  working  capital.  Bellingham  v.  Puget  Sound  Power  &  Light 
Co.   (Wash.)   6. 

66.  A  water  utility  was  allowed  a  working  capital  amounting  to  the 
value  of  materials  and  supplies  on  hand  plus  one-eighth  of  its  annual, 
operating  expenses.  Re  Bluefield  Water  Works  &  Improv.  Co.  (W.  Va.) 
655. 

67.  A  working  capital  amounting  to  $3,300  was  allowed  in  the  valua- 
tion of  a  gas  utility  having  a  rate  base  of  approximately  $58,000.  Re  In- 
terstate Light  &  P.  Co.   (Wis.)    161.  \ 

68.  No  allowance  was  made  for  working  capital  of  a  telephone  com- 
pany which  collected  its  bills  in  advance.  Re  Wisconsin  Teleph.  Co.  (Wis.) 
171. 

TI.  Valuati(m  of  particular  kinds  of  intangible  property. 

Annotation  on  valuation  of  franchises,  p.   150.  •  / 

Annotation  on  valuation  of  right  of  way,  p.  151. 

a.  Going  lvalue* 

Annotation  on  going  value,  p.  149. 

Definition  of  the  term  going  concern  value,  p.  326. 

Discussion  of  going  value  as  an  element  to  be  considered  in  fiziogftlM 
rate  base  of  a  street  railway  company,  p.  643. 
P.U.R.1921E.  , 
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69.  No  allowance  was  made  for  going  Yaln€  in  determining  the  rate 
base  of  a  natural  gas  utility  where  no  proof  was  offered  to  establish  the 
existence  of  such  a  value.     Re  Kokomo  Gas  &  Fuel  Co.   (Ind.)   390. 

70.  A  reasonable  allowance  for  going  value,  that  is,  the  add^  value 
of  the  property  as  a  going  concern  over  and  above  the  value  of  its  com- 
ponent parts,  must  be  made  in  utility  valuation.  Re  Citizens  Teleph.  Co. 
(Mich.)  308. 

71.  In  a  rate  proceeding  consideration  was  given  to  the  difference  in 
value  of  a  gas  plant  as  it  stood  with  customers  attached  and  the  bare 
plant  value  without  customers,  but  inasmuch  as  the  company  had  oper- 
ated under  a  franchise  contract  prior  to  Commission  regulation,  no  con- 
sideration was  given  to  development  losses  sustained  during  that  period. 
Re  Sault  Ste.  Marie  (Mich.)  321. 

72.  Ten  per  cent  of  the  determined  physical  value  of  a  natural  gas 
utility  was  added  as  going  value.  Re  Baker  Natural  Gas  Utility  (Mont.) 
609. 

73.  Going  value  was  considered  as  a  development  cost,  and  it  was  held 
that  the  development  cost  of  a  street  railway  would  be  greater  than  for 
the  ordinary  public  utility.    Re  Fargo  &  M.  Street  R.  Co.   (N.  D.)   716. 

74.  An  allowance  for  going  value  made  by  a  lower  court  upon  the 
ground  that  the  Commission  had  failed  to  allow  for  such  an  item,  was 
not  disturbed  upon  appeal.  Ben  Avon  Borough  v.  Ohio  Valley  Water  Co. 
(Pa.  Sup.  Ct.)   471. 

75.  Eliminating  the  development  cost,  a  Commission  allowed  a  public 
utility  10  per  cent  as  going  value.  Re  Lynchburg  Traction  k  Light  Co. 
(Va.)  87. 

76.  An  allowance  for  going  value  amounting  to  10  per  cent  of  the 
value  of  a  water  utility  was  held  to  be  reasonable.  Re  Bluefleld  Water 
Works  &  Improv.  Co.   (W.  Va.)    655. 

77.  Going  value  equal  to  10  per  cent  of  the  cost  new  of  a  gas  plant 
was  included  in  a  valuation.    Re  Interstate  Light  &  P.  Co.  (Wis.)   161. 

5.  Water  rights, 

78.  An  electric  utility  was  allowed,  as  the  value  of  its  water  rights, 
the  actual  cost  in  cash  paid  for  filing  fees,  etc.,  necessary  in  acquiring 
the  right  to  the  use  of  the  water.  Re  Boston  &  Idaho  Gold  Dredging  Co. 
(Idaho)   843. 

79.  The  consumers  of  a  water  utility  should  benefit  to  some  extent 
from  the  proximity  of  the  utility  to  natural  sources  of  water  supply,  and 
springs  should  be  assigned  no  value  apart  from  the  value  of.  the  laad  in 
which  they  are  contained.  Re  Bluefield  Water  Works  &  Improv.  Co.  (W. 
Va.)  666. 

VALUE  OF  SERVICE. 

Excessive  rates  as  deterrent  to  gas  consumption,  see  Rates,  24. 

Quality  of  service  rendered  by  a  telephone  company  as  factor  in  deter- 
mining rates,  see  Rater,  25. 

Value  of  service  as  it  affects  rates,  see  Rates,  32. 

Value  and  character  of  service  as  factors  affecting  reasonableness  oi 
return,  see  Returx,  60,  70. 
F.U.R.1921E. 
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VERMONT. 

Annotation  on  standardg  of  gas  senrice,  p.  S68. 

imtOINIA* 

Annotation  on  ttandards  of  gas  service,  p.  368. 

WAGES. 

See  Salaries  aitd  Wages. 

\ 

l^AIVER. 

Waiver  of  notice  of  rate  order  toy  appearance  and  participation  In  pro* 
ceedings,  see  Rates,  46. 

Failure  of  an  electric  company  to  enforce  restrictions  on  service  dur- 
ing offpeak  hours  as  no  waiver  of  right  to  enforce,  see  Bates,  64. 

WASHIKOTON. 

Company  rendering  automobile  stage  service  carried  on  by  a  taxicab 
company  under  contract,  as  an  auto  transportation  company,  see 
Certificates  of  Convenience  and  Necessity,  4. 

Taxicab  company  operating  an  auto  stage  line  as  the  agent  of  another 
company  as  an  auto  transportation  company,  see  Certificates  of 
Convenience  and  Necessity,  6. 

Failure  of  incorporators  of  auto  transportation  company  to  file  bond, 
as  it  affects  question  of  operation  in  good  faith,  see  Certificates 
OF  Convenience  and  Necessity,  8. 

Annotation  on  standards  of  gas  service,  p.  368. 

WATER. 

Commission  jurisdiction  over  a  claim  for  damages  arising  from  water 
main  leakage,  see  Commissions,  2. 

Jurisdiction  of  Commission  with  respect  to  dangerous  condition  of  a 
street  occasioned  by  a  water  leaknge,  see  Commissions,  3. 

Amount  of  depreciation  allowed  a  water  company,  see  Depreciation, 
21. 

Discrimination  in  water  rates,  see  Discrimination,  3,  4. 

Percentage  of  revenue  from  fire  hydrant  service  as  indicating  discrim- 
ination, see  Discrimination,  6. 

Mutual  water  company  furnishing  water  to  purchasers  of  land  as  a 
public  utility,  see  Public  Utilities,  1. 

Acquiescence  by  landowners  in  determination  of  a  Commission  as  to 
character  of  water  company  as  not  changing  their  rights  as  con- 
tractors rather  than  utility  consumers,  see  Pubuo  Utilities,  2. 

City  to  benefit  because  of  valuable  water  power  available,  see  Rates, 
31. 

Step  schedule  of  water  rates  as  discriminatory,  see  Rates,  68. 

Consideration  of  water  rates,  see  Rates,  80,  81. 

Operating  expenses  and  taxes  incurred  in  securing  water  from  a  sub- 
sidiary water  works  located  in  an  adjoining  state,  see  Returx,  26- 

Amount  of  return  allowed  a  water  company,  see  Return,  97-99. 

Right  to  compel  a  water  company  to  extend  its  mains,  see  Service,  0. 
P.U.R.1921E. 
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WATER — con  tinned. 

Service  by  water  eoxnpany,  see  Sebvice,  25.  t 

Computation  of  accrued  depreciation  by  sinking  fund  method,  tee  Val* 

UATION,   15. 
Brokerage  as  an  item  of  value  of  a  water  utility,  see.  Valuation,  33. 
Conclusiveness  of  finding  by  lower  court  as  to  allowance  for  interest 

during  construction,  see  Valuation,  36. 
Cost  of  cytting  and  replacing  pavement  over  mains  as  part"  of  repro« 

.  duction  cost,  see  Valuation,  40. 
Value  of  water  works  located  in  adjoining,  state  as  part  of  rate  base 

of  water  utility,  see  Valuation,  42. 
Cost  of  bathhouse,  gasoline  engine,  and  real  estate  as  part  of  rate  bas« 

of  water  utility,  see  Valuation,  46. 
Reproduction  cost  of  parallel  pipe  lines  purchased  from  a  competing 

company  as  part  of  rate  base,  see  Valuation,  52. 
Amount  of  working  capital  allowed  a  water  company,  see  Valuation^ 

66. 
Allowance  for  going  value  of  a  water  company,  see  Valuation,  74,  76. 
Consideration  of  advantages  of  water  supply  in  a  valuation  proceed- 
ing, see  Valuation,  79* 


WATER  RIGHTS. 

Effect  of  pending  litigation  over  water  rights  upon  issue  and  sale  of 

stock,  see  Security  Issues,  1. 
Valuation  of  water  rights,  see  Valuation,  78,  79, 


WEIX8. 

Amortization  over  a  period  of  years  of  the  cost  of  employing  geologists 
and  engineers  to  invest^ate  natural  gas  field,  see  Return,  23. 

Cost  of  sinking  new  natural  gas  wells  as  operating  expense,  see  Re- 
turn, 68. 

Allowance  for  expenses  incurred  in  drilling  for  natural  gas,  see  Valu* 
ATION,  24. 

Value  of  natural  gas  wells  depleted  between  date  of  appraisal  and  date 
of  hearing  as  no  part  of  rate  base,  see  Valuation,  48. 

Cost  of  drilling  natural  gas  wells  for  a  carbon  black  plant  as  part  of 
rate  base  although  product  furnished  for  industrial  use,  see  Val* 
UATION,    49. 


WHOLESALE  SUPPLY. 

Attempts  to  oust  jurisdiction  of  Pennsylvania  Commission  over  whole- 
sale natural  gas  company,  see  Commissions,  7. 

Power  of  Ohio  Commission  to  compel  natural  gas  company  to  supply 
another  company,  see  Service,  2. 

Value  of  steam  generating  plant  not  in  actual  use  on  account  of  con< 
tract  for  wholesale  supply  as  part  of  rate  base,  see  Valuation^ 
50. 
P.U.R.1921E. 
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VnKEB  AND  OABI£8. 

Erection  of  poles  and  stringing  telephone  wires  upon  a  public  rofid  as 
evidence  of  public  service,  see  Public  Utilities,  6. 

Public  interest  in  rural  telephone  line  occupying  a  highway  as  evi- 
dence of  public  character  of  service,  see  Public  Utilities,  6. 

WISCONSIN. 

.  Company  operating  a  fire,  sprinkler,  and  burglar  alarm  system  as  a 
public  utility,  see  Public  Utilities,  8. 
Commission  jurisdiction  taxicab  connections  at  stations,  see  Sebyick, 
6. 

Annotation  on  standards  of  gas  service,  p.  369. 

WORKING  CAPITAI.. 

Charge  to  operating  expenses  for  meter  deposits  when  money  is  used 

as  working  capital,  see  Retubn,  25. 
Original  cost  with  fair  allowance  for  working  capital  as  measure  of 

value,  see  Valuation,  9. 
Original  cost  with  reasonable  allowance  for  working  capital  as 

ure  of  value,  see  Valuation,  10. 
Allowances  for  working  capital,  see  Valuation,  55-68. 

WRIT  OF  MANDAMUS. 

See  Mandamus. 


WRITS. 

Public  policy  of  state  of  Kansas  as  to  appeal  from  Commission  orders, 
see  Mandamus,  1. 

WYOMING. 

Annotation  on  standards  of  gas  service,  p..  372. 

YARDS. 

Railroad  tracks  affected  by  New  York  Railroad  Law  provisions  con- 
cerning the  maintenance  of  overhead  crossings,  see  Cbossinos,  5. 
Lack  of  Commission  power  to  order  railroad  to  maintain  approaches 
to  bridge,  see  Cbobsings,  6. 
P.U.R.1921B. 
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